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PREFACE

The High Court Rules 1988 now replaces the Supreme Court Rules 1968 which
has been revoked. The latter Rules has regulated civil proceedings in the Supreme
Court(now the High Court) since 1969. Those Rules were adapted from the English
Rules of the Supreme Court 1965 by way of modifications of those Rules to suit local
circumstances. In this context the term “modifications” denoted the method of
adaptation of the English Rules to be applied in Fiji i.e. by exceptions, qualifica-
tions, deletions, substitutions and additions. The English Rules were thus exten-
sively annotated to produce the “Applied Rules”, as the local version of the Rules
was known. The idea that Fiji should have its own self-contained rules of court was
mooted often over the years. Because of lack of funds and non-avatlability of a suit-
able person to undertake the work, matters had remained in the doldrums until two
years ago when this project started. Before this and fora long time judges and legal
practitioners alike were obliged to use the annotated version of the 1965 English
Rules contained in the 1967 volume of the English Supreme Court Practice to dis-
cover the Applied Rules. To compound the problem only few volumes of the English
Supreme Court Practice 1967 were available for gencral use. Under these cir-
cumstances the promulgation of the High Court Rules 1988 is certain to be greeted
with profound satisfaction.

It was Mr Stanley Weinberg of the British Voluntary Services Unit who was
mainly responsible for the arduous work of collating and arranging the rules for
publication in a new setting. Our deep appreciation goes to him and to the Unit for
making his services available to us. A Rules Committee comprising two former
judges and several members of the legal profession acted in an advisory capacity.
Their advice on revisional aspects of the project is greatly appreciated. Mr Neil
Adsett formerly of the Crown Law Office studiously checked the completed draft
text and arrangements of the rules and made corrections inevitable in a work of this
size and complexity. His dedicated work made it possible for the first proof of the
rules to become available from the Government Printer much earlier than it would
have been. We are much indebted to him. The staff of the Government Printer were
mosthelpful in publishing the rules and binding them in book form. We are grateful
to them as we do all others who contributed in one way orotherin making a success
of this important project.

The High Court Rules can with justification be described as home-grown rules
having been tested in our courts in multifarious litigations over the years. The same
numbering of Orders asin the English Rules has been maintained. This was done to
assist reference to English case law on interpretation of rules similar to our own.

The publication and binding of the High Court Rules.in a book format has
brought to fruition a long cherished goal of the Judicial Department and the legal
profession. The achievement marks an important and historic milestone in the
development of procedural laws in Fiji.

T. U TUIVAGA
Chief Justice

March, 1988.
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THE HIGH COURT RULES, 1988

Rules* made by the Chief Justice in exercise of his powers under Section
25 of the Supreme Court Act.

#

* In force on 31 March 1988 (see Legal Notice No. 37 of 1988). The for-
mer Supreme Court Rules published in Cap. 13 of the 1978 Revised
Edition of the Laws of Fiji (and amended by Legal Notice Nos. Jof
1981, 78 of 1981, 24 of 1982, 54 of 1984, 79 of 1985, 31 of 1987) are
repealed from 30 March 1988 but continue to apply, in certain cir-
cumstances, to actions commenced before that day (see O. 1.R.13and
the transitional provisions in Legal Notice No. 37 of 1988.)
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o1, r1

PRELIMINARY

ORDER 1

SHORT TITLE, INTERPRETATION, APPLICATION, FORMS

Short title (0.1, r.1)
1. These Rules may be cited as the High Court Rules, 1988.

Interpretation (0.1, r.2)
2.—(1) In these Rules, unless the context otherwise requires :—

“action” means a civil proceeding commenced by writorin such other
manner as may be prescribed by these Rules but does not include a
criminal proceeding by the State;

“an action for personal injuries” means an action in which there is a
claim for damages in respect of personal njuries to the plaintiff or
any other person or in respect of a person’s death, and “personal
injuries” includes any disease and any impairment of a person’s
physical or mental condition; -

“assisted person” means a party proceeding in forma pauperis or with
legal aid; _

“cause” includes any action, suit orother original proceedingbetween
a plaintiff and defendant;

“the Court” means the High Court or any judge thereof, whether sit-
tingin courtorinchambers, and, where appropriate, the Registrar;
provided that this definition shall not be taken to affect any provi-
sion of these Rules and, in particular, the provisions of Order 32,
Rule 9, by virtue of which the authority and jurisdiction of the
Registrar are defined and regulated;

“defendant” includes any person served with any writ of summons or
process, or served with notice of, or entitled to attend, any
proceedings;

“judgment” includes decree;

“matter” includes every proceeding in court not in a cause;

“notice of intention to defend” means an acknowledgement of service
containing a statement to the effect that the person by whom oron
whose behalf it is signed, intends to contest the proceedings to
which the acknowledgement relates:

“originating summons” means every summons other than a summons
in a pending cause or matter;

“party” includes every person served with notice of or attending any
proceeding, although not named on the record;

1



0.1,r.3  SHORT TITLE, INTERPRETATION, APPLICATION, FORMS

“petitioner” includes every person making any application to the
Court, either by petition, motion or summons, otherwise than
against any defendant;

“plaintiff” includes every person secking any relief (otherwise than by
way of counter-claim as a defendant) against any other person by
any form of proceeding whether the proceeding is by action, suit,
petition, motion, summons or otherwise:

“pleading” includes any petition or summons, and also includes the
statements in writing of the claim or demand of any plaintiff, and
of the defence of any defendant thereto, and of the reply of the
plaintiff to any counter-claim of a defendant; but does not include
a petition, summons or preliminary act;

“Registrar” means the Chief Registrar of the High Court and includes
any Deputy Registrar when lawfully discharging any of the
functions of the Chief Registrar under these Rules;

“Registry” means the Registry of the High Courtin Suva, and includes
any district registry of the Supreme Court, where such district regis-
try is established outside Suva;

“Solicitor” means Barrister and Solicitor;

“suit” includes action;

“writ” means a writ of summons.

(2) Inthese Rules,unless the context otherwise requires, any reterence
to acknowledging service of a document or giving notice of intention 1o
defend any proceedings is a reference to lodging in the appropriate court
office an acknowledgmentofsc rvice of that documentor, as the case may
be, a notice of intention to defend those proceedings.

Construction of references to orders, rules, etc. (0.1,r.3}

3.—(1) Unless the context otherwise requires, any reference in these
Rules to a specified Order, rule or Appendixis a reference to that Order
or rule of, or that Appendix to, these Rules and any reference to a
specified rule, paragraph or sub-paragraph is a reference to that rule of
the Order, that paragraph of the rule, or that sub-paragraph of the
paragraph, in which the reference occurs.

(2) Any referencein these Rules to anything done under a rule ofthese
Rules includes a reference to the same thing done before the commence-
ment of that rule under any corresponding rule of court ceasing to have
effect on the commencement of that rule.

(3) Except where the context otherwise requires, any reference in
these Rules to any enactment shall be construed as a reference to that
enactment as amended, extended or applied by or under any other
enactment.

Construction of references to action, etc. for possession of land
(0.1, 1.4)
4. Except where the context otherwise requires, references in these
Rules to an action or claim for the possession of land shall be construed
as including references o proceedings against the State for an order

2



SHORT TITLE, INTERPRETATION, APPLICATION, FORMS 0.1, 1.5

declaring that the plaintiff is entitled as against the State to thelandorto
the possession thereof.

Rules not to exclude conduct of business by post (O.1,1.5)

5. Nothing in these Rules shall prejudice any power to regulate the
practice of the Court by giving directions enabling any business or class
of business to be conducted by post.

Forms (0.1, r.6)
6. The forms in Appendix A shall be used where applicable with such
variations as the circumstances of the particular case may require:

Provided that—

(i) the Court may permit departures from strict compliance with
such forms;

(ii) Admiralty forms used for the time being in Her Majesty’s High
Court of Justice in England shall have effect in Fiji subject to
any law in force in Fiji with respect toO Admiralty
proceedings.

Practice where no express provision in the Rutes (0.1, r.7)

7. Where no express provision is made by these Rules with respect to
the practice or procedure in any circumstances arising in any cause or
matter, then the jurisdiction of the High Courtshall be exercised in con-
formity with the practice and procedure being adopted in the like cir-
cumstances in Her Majesty’s High Court of Justice in England.

Proceedings to which these Rules do not apply (0.1, r.8)

§.—(1) Where, Jor the time being, by or under any law in force in Fip,
specific provision is made for regulating the practice and procedure in,
or in relation to, any particular form of proceedings in the High Court,
these Rules shall not apply thereto exceptin so far as any such provision
applies, incorporates, or imports the application of these Rules, whether
by express reference thereto orby reference to the rules of Courtof, or the
practice or procedure in, the High Court.

(2) These Rules shall not apply to any criminal proceedings in the
High Court.

Fees, costs, etc. (0.1, 1.9)

9.—(1) The fees setoutin Appendix 2 shall be paid to and received in
the Registry in respect of the matters set out therein. Fees payable and.
receivable in respect of any matters not specifically set out therein shall
be as directed by the Chief Justice:

Provided that no fees shall be payable by a public otficer 1n connec-
tion with any proceeding by or against him in his official capacity but
any fee which would have been payable but for this proviso shall be
recoverable from any other party ordered to pay the costs of such public
officer in any such proceeding.

(2) The fees setoutin Appendix 3 shall be paid to and received by the
Sheriff or his deputies concerned in the execution of any process direc-
ted to the Sheriff, in the several proceedings mentioned therein.

3



0.1,5.10 SHORT TITLE, INTERPRETATION, APPLICATION, FORMS

(3) (@) Subject to any special order made in any proceedings by the
trial judge there shall be allowed to barristers and solicitors in
the High Court costs amounting to not less than those pres-
cribed under the Lower Scale and not exceeding those pres-
cribed under the Higher Scale in Part I of Appendix 4 in
relation to the matters set out therein, in the discretion of the
taxing officer.

(b} In exercising his discretion under sub-paragraph (a), the tax-
ing officer shall have regard to all relevant circumstances and
in particular to—

(1) the complexity ofthe item or of the cause or matterin which
it arises and the difficulty or novelty of the questions
involved; '

(i) the skill, specialized knowledge and responsibility
required of, and the time and labour expended by the
solicitor;

(iii) the number and importance of the documents (however
brief) prepared or perused;

(iv) the place and circumstances in which the business
involved is transacted and whether the solicitor concerned
was in the circumstances obliged to actthrough his agentin
Suva, Lautoka or Labasa, as the case may be;

(v) the importance of the cause or matter to the client;
(vi) where money or property is involved, its amount or
value;

(vii) any other fees and allowances payable to the solicitor in
respect of other items in the same cause or matter, but only
where work done in relation to those items has reduced the
work which would otherwise have been necessary in rela-
tion to the item in question.

(c) Fixed costs shall be allowed as provided in Part 2 of
Appendix 4.

Pleading of criminal conviction (0.1, r.10)

10.—(1) Ifin any action which is to be tried with pleadings any party
intends, in reliance on Section 9 of the Evidence Act (convictions as
evidence in civil proceedings) to adduce evidence that a person was con-
victed of an offence by or before a court in Fiji, he must include in his
pleading a statement of his intention with particulars of—

{a) the conviction and the date thereof,

(b) the court which made the conviction, and

(c) the issue in the proceedings to which the conviction is
relevant,

(2) Where a party’s pleading includes such a statement as is men-
tioned in paragraph (1), then if the opposite party—
(a) denies the conviction, or
(b) alleges that the conviction was erroneous, or

4




SHORT TITLE, INTERPRETATION, APPLICATION, FORMS 0.1, r.11

(¢} denies that the conviction is relevant to any issue in the
proceedings,

he must make the denial in his pleading.

Non-contentious probate rules (0.1, r.11)

11. The Rules for the time being in force in Her Majesty’s High Court
of Justice in England, and the practice and procedure of that Court with
respect of non—contentious probate business shall apply so far as they
are applicable, with such modifications as may be necessary, to grants of

probate and administration issued in common form from the Registry of
the High Court.

Provision respecting acts, etc., required of consuls (0.1, r.12)

12. Where, underthese Rules,any actor thingis required tobe donein
a country outside Fiji by a Fiji Consul, and thereis no Fiji Consular Rep-
resentation in that country, it shall be sufficient, for the purposes of these
Rules, if such act or thing is done there by the consul of some other coun-
try in pursuance of an arrangement in force with respect to such acts or

things between Fiji and the authority of such second mentioned
country.

Repeal and savings (0.1, r.13)

13.—(1) The High Court Rules in force immediately before the mak-
ing of these Rules are hereby repealed.

(2) Nothing in this rule shall atfect any judgment, order, direction,
writ, summons, petition, pleading or any other act or thing done, made,
issued or given before the commencement of these Rules in accordance
with Rules hereby repealed and every such judgment, order, direction,
writ, summons, petition or other act or thing shall have effect as if done,
made, issued or given under these Rules.

Commencement (O.1, r.14)

14. These Rules shall come into operation on such day as the Chief
Justice shall by notice in the Gazette appoint.
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0.2

ORDER 2

ErFrecT oF NON-COMPLIANCE

Non-Compliance with rules (0.2, r.1)

1.—(1) Where, in beginning or purporting to begin any proceedings
or at any stage in the course of or in connection with any proceedings,
there has, by reason of anything done or left undone, been a failure to
comply with the requirements of these Rules, whether in respect of time,
place, manner, form or content or in any other respect, the failure shall
be treated as an irregularity and shall not nullify the proceedings, any
step taken in the proceedings, or any document, judgment or order
therein.

(2) Subject to paragraph (3), the Court may, on the ground that there
has been such a failure as is mentioned in paragraph (1), and on such
terms as to costs or otherwise as it thinks just, set aside either wholly orin
part the proceedings in which the failure occurred, any step taken in
those proceedings or any document, judgment or order therein or exer-
cise its powers under these Rules to allow such amendments (if any) to be
made and to make such order (if any) dealing with the proceedings
generally as it thinks fit.

(3) The Court shall not wholly set aside any proceedings or the writ or
other originating process by which they were begun on the ground that
the proceedings were required by any of these Rules to be begun by an
originating process other than the one employed.

Application to set aside for irregularity (0.2, r.2)

2.—(1) An application to set aside for irregularity any proceedings,
any step taken in any proceedings or any document, judgment or order
therein shall not be allowed unless it is made within a reasonable time
and before the party applying has taken any {resh step after becoming
aware of the irregularity.

(2) An application under this rule may be made by summons or
motion and the grounds of objection must be stated in the summons or
notice of motion.
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0.3,r.1

ORDER 3

TIME

“Month” means calendar month (0.3, r.1)

1. Without prejudice to any law affecting the interpretation of sub-
sidiary legislation, the word “month”, where it occurs in any judgment,
order, direction or other document forming part of any proceedings in
the High Court, means a calendar month unless the context
otherwise requires.

Reckoning periods of time (0.3, r.2)

2.—(1) Any period of time fixed by these Rules or by any judgment,
orderor direction for doing any act shall be reckoned in accordance with
the following provisions of this rule.

(2) Where the actis required tobe done within a specified period after
or from a specified date, the period begins immediately after that
date.

(3) Where the act is required to be done within or not less than a
specified period before a specified date, the period ends immediately
before that date.

(4) Where the act is required to be done a specified number of clear
days before or after a specified date, at least that number of days must
intervene between the day on which the act is done and that date.

(5) Where, apart from this paragraph, the period in question, being a
period of 7 days or less, would include a Saturday, Sunday or public
holiday that day shall be excluded.

Time expires on Saturday, Sunday, etc. (0.3, r.3)

3. Where the time prescribed by these rules, or, by any judgment,
order or direction, for doing any act at an office of the High Courtexpires
on a Saturday or Sunday or other day on which that office is closed, and
by reason thereof that act cannot be done on that day, the act shall be in
time if done on the next day on which that office is open.

Extension, etc., of time (0.3, r.4)

4.—(1) The Court may, on such terms as it thinks just, by order extend
or abridge the period within which a person is required or authorised by
these rules, or by any judgment, order or direction, to do any act'in
any proceedings.

(2) The Court may extend ‘any such period as is referred to in
paragraph (1) although the application for extension is not made until
after the expiration of that period.

(3) The period within which a person is required by these Rules, or by
any order or direction to serve, file or amend any pleading or other docu-

7
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0.3,r.5 TIME

ment may be extended by consent (given in writing) without an order of :
the Court being made for that purpose.

Notice of intention to proceed after year’s delay (0.3, 1.5)

5. Where a year or more has elapsed since the last proceeding in a
cause or matter, the party who desires to proceed must give to every other
party not less than one month’s notice of his intention to proceed.

A summons on which no order was made is not a proceeding for the
purpose of this rule.

T
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0.4

COMMENCEMENT AND PROGRESS
OF PROCEEDINGS

ORDER 4

CONSOLIDATION OF PROCEEDINGS

1. Where two or more causes or matters are pending, then, ifitappears
to the Court—

(a) thatsome common question of law or factarises in both orall of
them, or

(b) that the rights to relief claimed therein are in respect of or arise
out of the same transaction or series of transactions, or

(¢} thatforsome other reason it is desirable to make an order under
this rule,

the Court may order those causes or matters to be consolidated on such
terms as it thinks just or may order them to be tried at the same time or
one immediately after another or may order any of them to be stayed
until after the determination of any other of them.



0.5 r1

ORDER 5

Mobe oF BEGINNING CiviL PROCEEDINGS

Mode of beginning civil proceedings (0.5, r.1)
1. Subject to the provisions of any Act and of these Rules, civil pro-

ceedings in the High Court may be begun by writ, originating summons,
originating motion or petition.

Proceedings which must be begun by writ (0.5, r.2)

2. Subject to any provision of an Act, or of these Rules, by virtue of
which any proceedings are expressly required to be begun otherwise
than by writ, the following proceedmgs must, notwithstanding anything
in rule 4, be begun by writ; that is to say, proceedmgs-—

{a) inwhich a claim is made by the plaintiff for any relief or remedy
for any tort, other than trespass to land,;

{b) in which a claim made by the plaintiffis based on an allegation
of fraud;

¢/ inwhich a claim is made by the plaintiff for damages for breach

of duty (whether the duty exists by virtue of a contract orof a pro-
vision made by orunderan Actorindependently of any contract
or any such provision), where the damages claimed consistofor
include damages in respect of the death of any person or in res-
pect of personal injuries to any person orin respect of damage to
any property;

(d) in which a claim is made by the plaintiff in respect of the
infringement of a patent.

Proceedings which must be begun by originating summons

(0.5, 1.3) o _

3. Proceedings by which an application is to be made to the High
Court or a judge thereof under any Act must be begun by originating
summons ¢xcept where by these Rules or by or under any Act the
application in question is expressly required or authorised to be made by
some other means.

This rule does not apply to an application made in pending
proceedings.

Proceedings which may be begun by writ or originating summons
(0.5, r.4)

—(1) Exceptinthe case of proceedings which by these Rules orbyor
under any Act are required to be begun by writ or originating summons
or are required or authorised to be begun by petition, proceedings may
be begun either by writ or by originating summons as the plaintiff con-
siders appropriate.

10
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MoODE oF BEGINNING CivIL PROCEEDINGS 0.5,r.5

(2) Proceedings—

(a) in which the sole or principal question at issue is, or is likely to
be, one of the construction of an Act or of any instrument made
underan Act,orofany deed, will, contractor other document, or
some other question of law, or

(b} in which there is unlikely to be any substantial dispute of
fact,

are appropriate to be begun by originating summons unless the plaintiff
intends in those proceedings to apply for judgment under Qrder 14 or
Order 86 or for any other reason considers the proceedings more approp-
riate to be begun by writ.

Proceedings to be begun by motion or petition (0.5, r.5)

5. Proceedings may be begun by originating motion or petition if, but
only if, by these rules or by orunder any Act the proceedings in question
are required or authorised to be so begun.

Right to sue in person (0.5, r.6)

6.—(1) Subject to paragraph (2) and to Order 80, rule 2, any person
(whether or not he sues as a trustee or personal representative or in any
other representative capacity) may begin and carry on proceedingsinthe
High Court by a barrister and solicitor or in person. o

(2) Except as expressly provided by or under any enactment, a body
corporate may not begin or carry on any such proceedings otherwise
than by a barrister and solicitor.

11



ORDER 6

WRITS OF SUMMONS; GENERAL PROVISIONS

Form of writ (0.6, r.1)
L. Every writ must be in Form 1 in Appendix A.

Indorsement of claim (0.6, r.2)
2.—(1) Before a writ is issued it must be indorsed—
with a statement of claim or, if the statement of claim is not
“ indorsed on the writ, with a concise statement of the nature of
the claim made or the relief or remedy required in the action
begun thereby;

(b) where the claim made by the plaintiff is for a debt or liquidated
demand only, with a statement of the amount claimed in respect
of the debt or demand and for costs and also with a statement
that further proceedings will be stayed if, within the time limited
for appearing, the defendant pays the amount so claimed to the
plaintiff, his solicitor or agent;

(c) where the action is brought to enforce a right to recover posses-
sion of goods, with a statement showing the value of the
goods.

Indorsement as to capacity (0.6, r.3)
3. Before a writ is issued it must be indorsed—
(@) where the plaintiffsuesina representative capacity, with a state-
ment of the capacity in which he sues:
(b) where a defendant is sued in a representative capacity, with a
statement of the capacity in which he is sued.

Indorsement as to solicitor and address (0.6, r.4)
4.—(1) Before a writ is issued, it must be indorsed—

(@) where the plaintiff sues by a solicitor, with the plaintiff's address
and the solicitor’s name or firm and a business address of his
within the jurisdiction and also (if the solicitor is the agent of
another) the name or firm and business address of his
principal;

(b) where the plaintiffsues in person, with the address ofhisplace of
residence and, if his place of residence is not within the Jurisdic-
tion or if he has no place of residence, the address of a place
within the jurisdiction at or to which documents for him may be
delivered or sent.

(2) The address for service of a plaintiff shall be —

(@) wherehe sues by a solicitor, the business address ofthe solicitor
indorsed on the writ or where there are two such addresses so

12




WRITS OF SUMMONS: GENERAL PROVISIONS 0.6, 1.5

indorsed, the business address of the solicitor who is acting as
agent for the other; _

(b) where he sues in person, the address within the jurisdiction
indorsed on the writ.

(3) Where a solicitor's name is indorsed on a writ, he must, if any
defendant who has been served with or who has acknowledged service of
the writ requests him in writing so to do, declare in writing whether the
writ was issued by him or with his authority or privity.

(4) If a solicitor whose name is indorsed on a writ declares in writing
that the writ was not issued by him or with his authority or privity, the
Court may on the application of any defendant who has been served with
or who has entered an appearance to the writ, stay all proceedings in the
action begun by the writ.

Concurrent writ (0.6, r.5)

5.—(1) One or more concurrent writs may, at the request of the plain-
tiff be issued at the time when the original writ is issued or at any time
thereafter before the original writ ceases to be valid.

(2) Without prejudice to the generality of paragraph (1), a writ for ser-
vice within the jurisdiction may be issued as a concurrent writ with one
which is to be served out of the jurisdiction, and a writ which is to be ser-
ved outofthe jurisdiction may be issued as a concurrent writ with one for
service within the jurisdiction.

(3) A concurrent writ is a true copy of the original writ with such dif-
ferences only (if any) as are necessary having regard to the purpose for
which the writ is issued.

Issue of writ (0.6, r.6)
6.——% No writ which is to be served out of the jurisdiction shall be
issued without the leave of the Court:

Provided thatifevery claim made by a writis one which by virtue of an
enactment the High Court has power to hear and determine, not-
withstanding that the person against whom the claim is made is not
within the jurisdiction of the Court or that the wrongful act, neglect or
default giving rise to the claim did not take place within its jurisdiction,
the foregoing provision shall not apply to the writ.

(2) Issue of a writ takes place upon its being sealed by an officer of
the Registry.

(3) The officer by whom a concurrent writis sealed must mark itasa
concurrent writ with an official stamp.

(4) No writ shall be sealed unless at the time of tender thereof for seal-
ing the person tendering it leaves at the Registry a copy thereof signed,
where the plaintiff sues in person, by him or, where he does notso sue, by
or on behalf of his solicitor and produces to an officer of the Registry a
form of acknowledgment of service in Form No. 2 in Appendix A for
service with the writ on each defendant.

Duration and renewal of writ (0.6, r.7)
7.—(1) Forthe purpose of service, a writ(other than a concurrent writ)
is valid in the first instance for twelve months beginning with the date of

13



0.6,r.7  WRITS OF SUMMONS: GENERAL PROVISIONS

its issue and a concurrent writ is valid in the first instance for the period
of validity of the original writ which is unexpired at the date of issue of
the concurrent writ.

(2) Where a writhas notbeen served on a defendant, the Court may by
order extend the validity of the writ from time to time for such period,
not exceeding twelve months at any one time, beginning with the day
next following that on which it would otherwise expire, as may be
specified in the order, ifan application for extension is made to the Court
before that day or such later day (if any) as the Court may allow.

(3) Before a writ, the validity of which has been extended under this
rule, is served, it must be marked with an official stamp showing the
period for which the validity of the writ has been so extended.

(4) Where the validity of a writ is extended by order made under this
rule, the order shall operate in relation to any other writ (whether
original or concurrent)issued in the same action which has not been ser-
ved so as to extend the validity of that other writuntil the expiration ofthe
period specified in the order.

14
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ORDER 7

ORIGINATING SUMMONSES; GENERAL PROVISIONS

Application (0.7, r.1)

1. The provisions of this Order apply to all originating summonses
subject, in the case of originating summonses of any particular class, to
any special provisions relating to originating summonses of that class
made by these Rules or by or under any Act.

Form of Summons, etc. (0.7, r.2)

2.—(1) Every originating summons (other than an ex parte sSummons)
shall be in Form No. 3 or, if so authorised or required, in Form No. 4 in
Appendix A, and every ex parte originating summons shall be in Form
No. 5 in Appendix A.

(2) The party taking out an originating summons (other than an ex
parte SUMMONS) shall be described as a plaintiff, and the other parties
shal; be described as defendants.

Contents of Summons (0.7, r.3)

3.—(1) Every originating summons must include a statement of the
questions on which the plaintiff secks the determination or direction of
the High Court or, as the case may be, a concise statement of the relief or
remedy claimed in the proceedings begun by the originating summons
with sufficient particulars to identify the cause or causes of action in res-
pect of which the plaintiff claims that relief or remedy. _

(2) Order 6, rules 3, 4 and 7 shall apply in relation to an originating
surmnmons as they apply in relation to a writ.

Ex parte originating summonses (0.7, r.4)

4.—(1) Rules2(1)and 3(1) shall, so far as applicable, apply to ex parte
originating summonses; but, save as aforesaid, the foregoing rules of this
Order shall not apply to ex parte originating summonses.

(2) Order 6, rule 6(2) and (4) shall, with the necessary modifications,
apply in relation to an ex parte originating summons as they apply in
relation to a writ.

15



ORDER 8

ORIGINATING AND OTHER MOTIONS: GENERAL PRoOVISIONS

Application (0.8, r.1)

1. The provisions ofthis Order apply to all motions sub ject,in the case
of originating motions of any particular class, to any special provisions
relating to motions of that class made by these Rules or by or under
any Act.

Notice of motion (0.8, r.2)

2.—(1) Exceptwhere anapplication by motion may properly be made
ex parte, no motion shall be made without previous notice to the parties
affected thereby, but the Court, if satisfied that the delay caused by pro-
ceedings in the ordinary way would or might entail irreparable or serious
mischief may make an order ex parte on such terms as to costs or other-
wise, and subject to such undertaking, if any, as it thinks just; and any
party affected by such order may apply to the Court to set it aside.

(2) Unless the Court gives leave to the contrary, there must be atleast 2
clear days between the service of notice of a motion and the day namedin
the notice for hearing the motion.

Form and issue of notice of motion (0.8, r.3)

3.—(1) The notice of an originating motion must be in Form No. 6 in
Appendix A and the notice of any other motion in Form No. 7 in
that Appendix.

Where leave has been given under rule 2(2) to serve short notice of
motion, that fact must be stated in the notice.

(2) The notice of a motion must include a concise statement of the
nature of the claim made or the relief or remedy required.

(3) Order 6, rule 4, shall, with the necessary modifications, apply in
relation to notice of an originating motion as it applies in relation to
a writ.

(4) Issue of the notice of an originating motion takes place upon its
being sealed by an officer of the Registry.

Service of notice of motion with writ, etc. (0.8, r.4)

4. Notice of a motion to be made in an action may be served by the
plaintiff on the defendant with the writ of summons or originating sum-
mons or atany time after service of such writ or summons, whether or not
the defendant has entered an appearance in the action.

Adjournment of hearing (0.8, r.5)
5. The hearing of any motion may be adjourned from time to time on
such terms, if any as the Court thinks fit.

16
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ORDER 9

PeTiITIONS; GENERAL PROVISIONS

Application (0.9, r.1)

1. Rules 2 to 4 apply to petitions by which civil proceedings in the
High Court are begun, subject, in the case of petitions of any particular
class, to any special provisions relating to petitions of that class made by
these Rules or by or under any Act.

Contents of petition (0.9, r.2)

2.—(1) Every petition must include a concise statement of the nature
of the claim made or the relief or remedy required in the proceedings
begun thereby.

(2) Every petition must include at the end thercof a statement of the
names of the persons, if any, required to be served therewith or if no per-
son is required to be served, a statement to that effect.

(3) Order 6, Rule 4, shall, with the necessary modifications, apply in
relation to a petition as it applies in relation to a writ.

Answer to petition (0.9, r.3)

3.—(1) A respondent who wishes to defend the petition or to dispute
any facts alleged in it, shall, within 21 days after the date of the service
thereof, file an answer to the petition.

(2) An answer may be filed at any time before directions have been
given for the trial of the cause, notwithstanding that the time for filing the
answer has expired.

(3) Where, in the opinion ofthe Court, itis expedientin the interests of
justice to do so, the Court may direct the respondent to give notice of
whether or not he intends to defend and limit the time within which the
notice 1is to be given.

(4) If the respondent —

(a) failsto give notice of his intention within the time limited under
paragraph (3); or

(b) having given such notice fails to file an answer to the petition
within 21 days after the day of the giving of the notice,

he may be held to have admitted every material allegation of fact made in
the petition.

Fixing time for hearing petition (0.9, r.4)

4. A day and time for the hearing of a petition which is required to be
heard shall be fixed by the Registrar.

Certain applications not to be made by petition (0.9, r.5)
5. No application in any cause or matter may be made by petition.
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ORDER 10

SERVICE OF ORIGINATING PROCESS: GENERAL PROVISIONS

General provisions (0.10, r.1)
1.—(1) A writ must be served personally on each defendant by the
plaintiff or his agent.

2) A writ for service on a defendant within the jurisdiction may,
instead of being served personally on him, be served—
(a) bysendinga copyofthe writby ordinary post to the defendantat
his usual or last known address, or
(b) if there is a letter box for that address, by inserting through the
letter box a copy of the writ enclosed in a sealed envelope
addressed to the defendant.

(3) Where a writ is served in accordance with paragraph (2)—

(a) the date of service shall,unless the contraryis shown, be deemed
to be the seventh day (ignoring Order 3, rule 2(5) ) after the date
on which the copy was sent to or, as the case may be, inserted
through the letter box for the address in question,

(b) anyaffidavit proving due service of the writmust contain a state-
ment to the effect that—

(i) in the opinion of the deponent (or, if the deponent is the
plaintiffs solicitor or an employee of that solicitor, in the
opinion of the plaintiff) the copy of the writ, if sent to, or, as
the case may be inserted through the letter box for, the

addressin question, will have come to the knowledge of the

defendant within 7 days thereafter; and

(ii) inthecase ofservice by post,thecopy ofthe writhas notbeen
returned to the plaintiff through the post undelivered to
the addressee.

(4) Where a defendant’s solicitor indorses on the writ a statement that
he accepts service of the writon behalf of that defendant, the writ shall be
deemed to have been duly served on that defendant and to have been so
served on the date on which the indorsement was made.

(5) Subject to Order 12, rule 7, where a writ is not duly served on a
defendant but he acknowledges service of it, the writ shall be deemed,
unless the contrary is shown, to have been duly served on him and to
have been so served on the date on which he acknowledges service.

(6) Every copy of a writ for service on a defendant shall be sealed with
the seal of the High Court and shall be accompanied by a form of ac-
knowledgment of service in Form No. 2in Appendix A, in which the title
of the action and its numbers has been entered.
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SeRVICE OF ORIGINATING PROGESS: GENERAL PROVISIONS 0.10, 1.2

(7) This rule shall have effect subject to the provision of any Act and
these Rules and in particular to any enactment which provides for the
manner in which documents may be served on bodies corporate.

Service of writ on agent of oversea principal (0.10, r.2)
2.—(1) Where the Court is satisficd on an ex parte application

that—
(a) a contract has been entered into within the jurisdiction with or

through an agent who is either an individual residing or carry-

ing on business within the jurisdiction or a body corporate hav-

ing a registered office or a place of business within the

jurisdiction, and

(b) the principal for whom the agent was acting was at the time the
contract was entered into and is at the time of the application
neither such an individual nor such a body corporate, and

(c) atthe time of the application either the agent’s authority has not
been determined or he is still in business relations with his
principal,

the court may authorise service of a writ beginning an action relating to
the contract to be effected on the agent instead of the principal.

-

(2) An order under this Rule authonsing service of a writ on a defen-
dant’s agent must limita time within which the defendant must acknowl-
edge service.

(3) Where an order is made under this Rule authorising service of a
writ on a defendant’s agent, a copy of the order and of the writ must be
sent by post to the defendant at his address out of the jurisdiction.

Service of writ in pursuance of contract (0.10, r.3)
3.—(1) Where —

(a) acontractcontains a term to the effect that the High Court shall
have jurisdiction to hear and determine any action in respect of
a contract or, apart from any such term, the High Court has
jurisdiction to hear and determine any such action, and

(b) the contract provides that,in the eventof any action in respect of
the contract being begun, the process by which it is begun may
be served on the defendant, or on such other person on his
behalf as may be specified in the contract, in such manner, or at
such place (whether within or out of the jurisdiction), as may be
so specified, -

then, ifan actioninrespect of the contractisbeguninthe High Courtand
the writ by which itisbegun s served inaccordance with the contract, the
writ shall, subject to paragraph (2), be deemed to have been duly served
on the defendant. _

(2) A writ which is served out of the jurisdiction in accordance with a
contract shall not be deemed to have been duly served on the defendant
by virtue of paragraph (1) unless leave to serve the writ, or notice thereof,
out of the jurisdiction has been granted under Order 11, rule 1 or 2.
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Service of writ in certain actions for possession of land (0.10, r.4)
4. Where a writ is indorsed with a claim for the possession of land, the
Court may—
(a) if satisfied on an ex parte application that no person appears to
be in possession of the land and that service cannot be otherwise i
effected on any defendant, authorise service on that defendant
to be effected by affixing a copy of the writ to some conspicuous
part of the land;

(b) if satisficd on such an application that no person appears to be 1
in possession of the land and that service could not otherwise
have been effected on any defendant, order that service already
effected by affixing a copy of the writ to some conspicuous part
of the land shall be treated as good service on that defendant.

Service of originating summons, notice of motion or petition

(0.10,r.5)

5—(1) The foregoing rules of this Order shall apply, with any
necessary modifications, in relation to an originating summons (other
than ex parte originating summons or an originating summons under
Order 113) as they apply in relation to a writ.

(2) Rule 1 (1), (2), (3) and (4) shall apply, with any necessary mod-
ifications, in relation to a notice of an onginating motion and a petition
as they apply in relation to a writ.

e Y
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ORDER 11

SERVICE OF PROCESS, ETC., OUT OF THE JURISDICTION

Principal cases in which service of writ out of jurisdiction is per-
missible (O.11, r.1)
L—(1) If a writ is not a writ to which paragraph (2) of this Rule
applies, service of a writ out of the jurisdiction is permissible with
the leave of the Court if in the action begun by the writ—

(a} relief is sought against a person domiciled within the
jurisdiction;

(b) an injunction is sought ordering the defendant to do or
refrain from doing anything within the jurisdiction (whether

or not damages are also claimed in respect of a failure to
do or the doing of that thing);

(¢) the claim is brought against a person duly served within
or out of the jurisdiction and a person out of the jurisdic-
tion is a necessary or proper party thereto;

(d) the claim is brought to enforce, rescind, dissolve, annul or
" otherwise affect a contract, or to recover damages, or
obtain other relief in respect of the breach of a contract,
being (in either case) a contract which —
i} was made within the jurisdiction, or

¢(f) was made by or through an agent trading or residing
within the jurisdiction on behalf of a principal trad-
ing or residing out of the jurisdiction, or

(iii) is by its terms, or by implication, governed by the law
of Fiji. or

(iv) contains a term to the effect that the High Court shall have
Jurisdiction to hear and determine any action in respect of
the contract; _

(e,-the claim is brought in respect of a breach committed
within the jurisdiction of a contract made within or out of
the jurisdiction, and irrespective of the fact, if such be the
case, that the breach was preceded or accompanied by a
breach committed out of the jurisdiction that rendered
impossible the performance of so much of the contract as
ought to have been performed within the jurisdiction;

(# the claim is founded on a tort and the damage was sus-
tained, or resulted from an act committed, within the
jurisdiction;

(g) the whole subject-matter of the action is land situate
within the jurisdiction (with or without rents or profits) or
the perpetuation of testimony relating to land so situate:
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~(h} the claim is brought to construe, rectify, set aside or
enforce an act, deed, will, contract, obligation or liability
affecting land situate within the jurisdiction;

(i) the claim is made for a debt secured on immovable prop-
erty or is made to assert, declare or determine proprietary
or possessory rights, or rights of security, in Or Over mov-
able property, or to obtain authority to dispose of movable
property, situate within the jurisdiction;

() the claim is brought to exccute the trusts of a written
instrument being trusts that ought to be executed accord-
ing to English law and of which the person to be served
with the writ is a trustee or for any relief or remedy which
might be obtained in any such action;

(k) the claim is made for the administration of the estate of a
person who died domiciled within the jurisdiction or for
any relief or remedy which might be obtained in any
such action;

() the claim is brought in a probate action within the meaning
of Order 76,

(m} the claim is brought to enforce any judgment or abitral
award.

(2) Service of a writ out of the jurisdiction is permissible without the
leave of the Court provided that each claim made by the writ is a claim
which by virtue of any enactment the High Court has power to hear and
determine notwithstanding that the person against whom the claim is
made is not within the jurisdiction or that the wrongful act, neglect or
default giving rise to the claim did not take place within its jurisdiction.

(3) Where a writ is to be served out of the jurisdiction under
paragraph (2), the time to be inserted in the writ within which the
defendant served therewith must acknowledge service shall be 42
days.

Apptication for, and grant of, leave to serve writ out of
jurisdiction (0.11, r.2)
2.—(1) An application for the grant of leave under rule 1(1) must
be supported by an affidavit stating—
(a) the grounds on which the application is made,
(b) that in the deponent’s belief the plaintiff has a good cause
of action,
(¢} in what place or country the defendant is, or probably
may be found, and
(d) where the application is made under rule I(1)(c), the
grounds for the deponent’s belief that there is between the
plaintiff and the person on whom a writ has been served a
real issue which the plaintiff may reasonably ask the
Court to try.
22




SERVICE OF PROCESS, ETC., OUT OF THE JURISDICTION ©0.11,r.3

No such leave shall be granted unless it shall be made suf-
ficiently to appear to the Court that the case is a proper one for ser-
vice out of the jurisdiction under this Order.

(3) An order granting under rule 1 leave to serve a writ out of the
jurisdiction must limit a time within which the defendant to be
served must enter an appearance.

Service of writ abroad: general (0.11, r.3)

3.—(1) Subjecttothe following provisions ofthis Rule, Order 10 rule 1
(1), (4),(5) and (6) and Order 65, rule 4, shall apply in relation to the ser-
vice of a writ, notwithstanding that the writ is to be served out of the juris-
diction, save that the accompanying form of acknowledgment of service
shall be modified in such manner as may be appropriate.

(2) Nothing in this rule or in any order or direction of the
Court made by virtue of it shall authorise or require the doing of
anything in a country in which service is to be effected which is
contrary to the law of that country.

(3) A writ which is to be served out of the jurisdiction—

(a) need not be served personally on the person required to
be served so long as it 1s served on him in accordance with
the law of the country in which service is effected; and

(b) need not be served by the plaintiff or his agent if it is ser-
ved by a method provided for by Rule 4.

(4) An official certificate stating that a writ as regards which
Rule 4 has been complied with has been served on a person per-
sonally, or in accordance with the law of the country in which ser-
vice was effected, on a specified date, being a certificate—

(a) by a Fiji consular authority in that country, or
(b) by the government or judicial authorities of that country,
or '

(c) by any other authority designated in respect of that coun-
try under the Hague Convention,

shall be evidence of the facts so stated.

(5) A document purporting to be such a certificate as is men-
tioned in paragraph (4) shall, until the contrary is proved, be deemed to
be such a certificate.

(6) In this rule and rule 6 “the Hague Convention” means the
Convention on the service abroad of judicial and extra-judicial
documents in civil or commercial matters signed at the Hague on
November 15, 1965.

Serivce of writ abroad through foreign governments, judicial
authorities and Fiji consuls (O.11,r.4)

4.—(1) Where in accordance with these Rules a writis to be served on
a defendant in any country with respect to which there subsists a Civil
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Procedure Convention (other than the Hague Convention) providing
for service in that country of process of the High Court, the writ may be
served—

(a) through the judicial authorities of that country; or

(b} through a Fiji Consular authority in that country (subject
to any provision of the convention as to the nationality of
persons who may be so served).

(2) Where in accordance with these Rules, a writ is to be served
on a defendant in any country which is a party to the Hague Convention,
the writ may be served—

(@) through the authority designated under the Convention
in respect of that country; or

(b) if the law of that country permits—
(i) through the judicial authorities of that country, or
(i) through a Fiji consular authority in that country.

(3) Where in accordance with these Rules a writ is to be served on a
defendant in any country with respect to which there does not subsista
Civil Procedure Convention providing for service in that country of pro-
cess of the High Court, the writ may be served—

(a) through the government of that country, where that government
is willing to effect service; or

(b) through a Fiji consular authority in that country, except where
service through such an authority is contrary to the law of that
country.

(4) A person who wishes to serve a writ by a method specified in
paragraph (1),(2),or (3) mustlodge in the Registry a request for service of
the writ by that method, together with a copy of the writand an additional
copy thereof for each person to be served.

(5) Every copy of a writ lodged under paragraph (4) must be accom-
panied by a translation of the writin the official language of the country
in which service is to be effected or, if there is more than one official
language of that country, in any one of those languages which 1s approp-
riate to the place in that country where service is to be effected:

Provided that this paragraph shall not apply in relation to a copy ofa
writ which is to be served in a country the official language of whichis,or
the official languages of which include, English, oris to be served in any
country by a Fiji consular authorityona Fiji subject, unless the service is
to be effected under paragraph (2) and the Civil Procedure Convention
with respect to that country expressly requires the copy to be accom-
panied by a translation. :

(6) Every translationlodged under paragraph (5) must be certified by
the person making it to be a correct translation; and the certificate must
contain a statement of that person’s {ull name, of his address and of his
qualifications for making the translation.

(7) Documents duly lodged under paragraph (4) shall be sent by the
Registrar to the Minister with a request that he arrange the writ to be ser-
ved by the method indicated in the request lodged under paragraph (4)
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or. where alternative methods are so indicated, by such one of those
methods as is most convenient.

Undertaking to pay expenses of service (0.11, r.5)

5. Every request lodged under rule 4(4) must contain an undertaking
by the person making the request to be responsible for all expenscs
incurred by the Minister in respect of the service requested and, on
receiving due notification of the amount of those expenses, to pay that
amount to the Minister and to produce a receipt for the payment to
the Registrar.

Service of originating summons, petition, notice of motion, etc.

(0.11, r.6)

6.—(1) SubjecttoOrder73,rule4,rulel of this Order shall apply to the
service out of the jurisdiction of an originating summons, notice of
motion or petition as it applies to service of a writ.

(2) Subject to Order 73, rule 4, service out of the jurisdiction of any
summons, notice or order issued, given or made in any proceedings is
permissible with the leave of the Court, butleave shall not be required for
such service in any proceedings in which the writ, originating summons,
motion or petition may by these Rules or under any Act be served out of
the jurisdiction without leave.

(3) Rule 2 shall, so far as applicable, apply in relation to an applica-
tion for the grant of leave under this rule as it applies in relation to an
application for the grant of leave under rule 1.

(4) Anorder granting under this rule leave to serve out of the jurisdic-
tion an originating summons must limit a time within which the defen-
dant to be served with the summons must acknowledge service.

(5) Rules3,4and 5shallapplyin relation to any document for the ser-
vice of which out of the jurisdiction leave has been granted under this
rule as they apply in relation to a writ.
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ORDER 12

ACKNOWLEDGMENT OF SERVICE TO WRIT OR ORIGINATING
SUMMONS

Mode of acknowledging service (0.12, r.1)

1.—(1) Subjectto paragraph(2)and to Order 80, rule 2, a defendant to
an action begun by writ may (whether or notheis sued as a trustee or per-
sonal representative or in any other representative capacity) acknowl-
edge service of the writ and defend the action by a solicitor or in
person.

(2) The defendant to such an action who is a body corporate may ac-
knowledge service of the writ and give notice of intention to defend the
action either by a solicitor or by a person duly authorised to act on the
defendant’s behalf but, except as aforesaid or as expressly provided by
any enactment, such a defendant may not take steps in the action other-
wise than by a solicitor.

(3) Service of a writ may be acknowledged by properly completing an
acknowledgment of service, as defined by rule 3, and handlingitin at,or
sending it by post to the Registry out of which the writ was issued.

(4) If two or more defendants to an action acknowledge service by the
same solicitor and at the same time, only one acknowledgment of service
need be completed and delivered for those defendants.

(5) The date on which service is acknowledged is the date on which
the acknowledgment of service is received at the appropriate office.

Acknowledgment of service (0.12, r.2)

2—(1) An acknowledgment of service must be in Form No. 2 in
Appendix A, and, except as provided in rule 1(2), must be signed by the
solicitor acting for the defendant specified in the acknowledgment or, if
the defendant is gcting in person, by that defendant.

(2) An acknowledgment of service must specify—

(a) in the casc of a defendant acknowledging service in person, the
address of his place of residence and, if his place of residence is
not within the jurisdiction or if he has no place of residence, the
address of a place within the jurisdiction at or to which
documents for him may be delivered or sent, and

(b) inthe case of a defendant acknowledging service by a solicitor, a
business address of his solicitor’s within the jurisdiction;

and where the defendant acknowledges service in person, the address
within the jurisdiciion specified under sub-paragraph (a) shall be his
address for service, butotherwise his solicitor’s business address shall be
his address for service.
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In relation to a body corporate the references in sub-paragraph (a)to
the defendant’s place of residence shall be construed as references to the
defendant’s registered or principal office.

(3) Where the defendant acknowledges service by a solicitor who 18
actingas agent for another solicitor havinga place of business within the
jurisdiction, the acknowledgment of service must state that the first-
named solicitor so acts and must also state the name and address of that
other solicitor.

(4) Ifan acknowledgment of service does not specify the defendant’s
address for service of the Court is satisfied thatany address specified in
the acknowledgment of service is not genuine, the Court mayon applica-
tion by the plaintiff set aside the acknowledgment ot order the defendant
to give an address of, a8 the case may be, a gepuine address for service
and may in any casc direct that the acknowledgment shail nevertheless
have effect for the purposes of Order 10, rule 1(5), and Order 65, rule
9.

Procedure on receipt of acknowledgment of service (0.12, r.3)
3. Onreceivingan acknowledgment of service an officer of the Regis-
try must—

(a) affixtothe acknowledgmentan official stamp showing the date
on which he received it;

(b) enter the acknowledgment in the cause book with a note show-
ing,if it be the case, that the defendant has indicated in the ac-
knowledgment an intention to contest the proceedings or to
apply forastay of execution in respect of anyjudgment obtained
against him in the proceedings,

(c) make acopy of the acknowledgment, having affixed toitan offi-
cial stamp showing the date on which he received the acknowl-
edgment, and send it by post to the plaintiff or, as the case may
be, his solicitor at the plaintiff’s address for service.

Time limited tor acknowledging service (0.12,1.4)
4. Referencesinthese Rulestothetime limited for acknowledgingset-
vice are references—

(a) in the casc of a writ served within the jurisdiction, 0 fourteen
days after service of the writ (including the day of service) of,
where that time has been extended by or by virtue of these Rules,
to that time as SO extended; and

(b) in the case of a writ served out of the jurisdiction, to the time
limited under Order 10, Rule 2(2), Order 11, Rule 1(3) or, where
that time has been extended as aforesaid, to that time as $O
extended.

Late acknowiedgment of service (0.12, 1.5)
5.—(1) Except with the leave of the Court, a Jefendant may not give
notice of intention to defend in an action after judgment has been
obtained therein.

(2) Exceptas provided by paragraph (1), nothing in these Rules orany
writ or order thereunder shall be construed as precluding a defendant
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from acknowledging service in an action after the time limited for so
doing, but if a defendant acknowledges service after that time, he shall
not, unless the Court otherwise orders, be entitled to serve a defence ordo
any other act later than if he had acknowledged service within that
time.

Acknowledgment not to constitute waiver (0.12, r.6)

6. The acknowledgmentby a defendant of service of a writ shall notbe
treated as a waiver by him of any irregularity in the writ or service thereof
or in any order giving leave to serve the writ out of the jurisdiction or
extending the validity of the writ for the purpose of service.

D|spute as to jurisdiction (O.12, r.7)

7.—(1) A defendant who wishes to dispute the Jurlsdlctlon of the
Court in the proceedings by reason of any such irregularity as is men-
tioned in Rule 6 or on any other ground shall give notice of intention to
defend the proceedings and shall, within the time limited for service of a
defence apply to the Court for—

{a) an order setting aside the writ or service of the writ on him,
or

(b) anorderdeclaringthatthe writhas notbeen duly served onhim,
or

(c) the discharge of any order giving leave to serve the writ on him
out of the jurisdiction, or

(d) the discharge of any order extending the validity of the writ for
the purpose of service, or

(e) the protection or release of any property of the defendant seized
or threatened with seizure in the proceedings, or

(/) the discharge of any order made to prevent any dealing with any
property of the defendant, or

(g) a declaration thatjn the circumstances of the case the Court has
no jurisdiction over the defendant in respect of the subject mat-
ter of the claim or the relief or remedy sought in the action,
or

(h} such other relief as may be appropriate.

(2) Anapplicationunder paragraph (1) mustbe made by summons or
motion, and the notice of motion or summons must state the grounds of
the application.

(3) An application under paragraph (1) must be supported by an
affidavit verifying the facts on which the application is based and a copy
of the affidavit must be served with the notice of motion or summons by
which the application is made.

(4) Upon hearing an appllcatlon under paragraph (1), the Court, if it
does not dispose of the matter in dispute, may give such directions for its
disposal as may be appropriate, including directions for the trial thereof
as a preliminary issue.

(5) A defendant who makes an application under paragraph (1) shall
not be treated as having submitted to the jurisdiction of the Court by
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reason of his having given notice of intention to defend the action; andif
the Court makes no order on the application or dismisses it, the notice
shall cease to have effect, but the defendant may, subject to rule 6(1),
lodge a further acknowledgmentofserviceandin thatcase paragraph (6)
shall apply as if the defendant had not made any such application.

(6) Except where the defendant makes an application in accordance
with paragraph (1), the acknowledgment by a defendant of service of a
writ shall, unless the acknowledgment is withdrawn by leave of the Court
under Order 21, rule 1, be treated as a submission by the defendant to the
jurisdiction of the Court in the proceedings.

Acknowledgment of service of originating summons (0.12,r.8)

8.—(1) Each defendant named in and served with an originating
summons (other than an ex parte originating summons oran originating
summons under Order 113) must acknowledge service of the summons
as if it were a writ.

(2) The foregoing rules of this Order shall apply in relation to an
originating summons (other than anex parte originating summons or an
originating summons under Order 113) as they apply to a writexcept that
after the word “extended”, wherever it occurs in Rule 4(a), there shall be
inserted the words “or abridged” and for the reference in Rule 4(b) to
Order 11, Rule 1(3), there shall be substituted a reference to Order 11,
Rule 6(5).

Acknowledgment of service to be treated as entry of appearance

(0.12, 1.9)

9. For the purpose of any enactment referring expressly or impliedly
to the entry of appearance as a procedure provided by rules of Court for
responding to a writ or other process issuing out of the High Court, or of
any rule of law, the acknowledgment of service of the writ or other pro-
cess in accordance with these Rules shall be treated as the entry of an
appearance to it, and related expressions shall be construed
accordingly.
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ORDER 13

FAILURE TO Give NOTICE OF INTENTION TO DEFEND

Claim for liquidated demand (0.13, r.1)

1.—(1) Where a writisindorsed with a claim against a defendant fora
liquidated demand only, then, if that defendant fails to give notice of
intention to defend, the plaintiff may, after the prescribed time enter
final judgment against that defendant for a sum not exceeding that
claimed by the writ in respect of the demand and for costs, and proceed
with the action against the other defendants, if any.

(2) Aclaimshall notbe prevented from being treated for the purposes
ofthis rule as a claim for a liquidated demand by reason only that part of
the claim is for interest accruing after the date of the writ at an
unspecified rate, butany such interest shall be computed from the date of
the writ to the date of entering judgment at the rate of 5 per cent.

Claim for unliquidated damages (0.13, r.2)

2. Where a writ is indorsed with a claim against a defendant for unli-
quidated damages only, then, if that defendant fails to give notice of
intention to defend, the plaintiff may, after the prescribed time, enter
interlocutory judgment against that defendant for damages to be
assessed and costs, and proceed with the action against the other defen-
dants, if any.

Claim for detention of goods (0.13, r.3) _

3.—(1) Where a writ is indorsed with a claim against a defendant
relating to the detention of goods only, then, if that defendant failed to
give notice of intention to defend the plaintiff may, after the prescribed
time and subject to Order 42, rule 2—

(a) at his option enter c¢ither—

(i) interlocutory judgment against that defendant for delivery
of the goods or their value to be assessed and costs, or
(i1) interlocutory judgment for the value of the goods to be
assessed and costs, or
(b) apply by summons for judgment against that defendant for
delivery of the goods without giving him the alternative of pay-
ing their assessed value,
and in any case proceed with the action against the other defendants,
if any.

(2) A summons under paragraph (1)(b) must be supported by
affidavit and notwithstanding Order 65, rule 9, the summons and a copy
of the affidavit must be served on the defendant against whom judgment
is sought.
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Claim for possession of land (0.13, r.4)

4.—(1) Where a writ is indorsed with a claim against a defendant for
possession of land only, then, subject to paragraph (2), if that defendant
fails to give notice of intention to defend the plaintiff may, after the pres-
cribed time, and on producing a certificate by his solicitor, or (if he sues
in person) an affidavit stating that he is not claiming any relief in the
action of the nature specified in Order 88, rule 1, enter judgment for
possession of the land as against that defendant and costs, and proceed
~ with the action against the other defendants, if any.

(2) Where there is more than one defendant, judgment entered under
this rule shall not be enforced against any defendant unless and until
judgment for possession of the land has been entered against all the
defendants.

Mixed claims (0.13, r.5)

S Where a writ issued against any defendant is indorsed with two or
more of the claims mentioned in the foregoing rules, and no other claim,
then, if that defendant fails to give notice of intention to defend, the
plaintiff may, after the prescribed time, enter against that defendant such
judgment in respect of any such claim as he would be entitled to enter
under those rules if that were the only claim indorsed on the writ, and
proceed with the action against the other defendants, if any.

Other claims (0.13, r.6)

6.—(1) Where a writis indorsed with a claim ofa description not men-
tionedin rules 1 to4 then, ifany defendant failstogive notice of intention
to defend, the plaintiff may, after the prescribed time and, if that defen-
dant has not acknowledged service, upon filing an affidavit proving ser-
vice of the writ on him and, where the statement of claim was not
indorsed on or served with the writ, upon serving a statementof claim on
him, proceed with the action as if that defendant had given notice of
intention to defend.

(2) Where a writ issued against a defendant is indorsed as aforesaid,
but by reason of the defendant’s satisfying the claim or complying with
the demands thereof or any other like reason it has become unnecessary
for the plaintiff to proceed with the action, then, if the defendant fails to
give notice of intention to defend, the plaintiff may, after the prescribed
time, enter judgment with the leave of the Court against that defendant
for costs.

(3) An application for leave to enter judgment under paragraph (2)
shall be by summons which must, unless the Court otherwise orders,and
notwithstanding anything in Order 65, rule 9, be served on the defendant
against whom it is sought to enter judgment.

Prescribed time (0.13, r.7)

7. In the foregoing Rules of this Order “the prescribed time” in rela-
tion to a writ issued against a defendant means the time limited for the
defendant to acknowledge service of the writ or, if within that time the
defendant has returned to the Registry an acknowledgment of service
containing a statement to the effect thathe does not intend to contest the
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proceedings, the date on which the acknowledgment was received at
the Registry.

Proof of service of writ (0.13, r.8)
8.—(1) Judgment shall not be entered against a defendant under this
Order unless—

(a) the defendant has acknowledged service on him of the writ;
or

(b} an affidavit is filed by or on behalf of the plaintiff proving due
service of the writ on the defendant; or

(¢) the plaintiff produces the writ indorsed by the defendant’s
solicitor with a statement that he accepts service of the writ on
the defendant’s behalf.

(2) Where, in an action begun by writ, an application is made to the
Court for an order affecting a party who has failed to acknowledge ser-
vice, the Court hearing the application may require to be satisfied in such
manner as it thinks fit that the party is in default of acknowledgment
of service.

(3) Where, after judgment has been entered underthis Orderagainsta
defendant purporting to have been served by post under Order 10, rule
1(2)(a), the copy of the writ sent to the defendant is returned to the plain-
tiff through the post, undelivered to the addressee, the plaintiff, shall,
before taking any step or further step in the action or the enforcement of
the judgment either—

(a) make a request for the judgment to be set aside on the ground
that the writ has not been duly served; or

(b) apply to the Court for directions.

(4) Arequestunderparagraph (3)(a)shall be made byproducingtoan
officer of the Registry and leaving with him for filing, an affidavit stating
the relevant facts, and thereupon the judgment shall be set aside and the
entry of the judgment and of any proceedings for its enforcement made
in the book kept in the Registry for that purpose shall be marked
accordingly.

(5) An application under paragraph (3)(b) shall be made ex parte by
affidavit stating the facts on which the application is founded and any
order or direction sought, and on the application the Court may—

(a) set aside the judgment; or
(b) direct that, notwithstanding the return of the copy of the writ, it
shall be treated as having been duly served; or

(c) make such other order and give such other direction as the cir-
cumstances may require.

Stay of execution on default judgment (0.13, r.9)

- 9. Where judgment for a debt or liquidated demand is entered under
this Order against a defendant who has returned to the Registry an ac-
knowledgment of service containing a statement to the effect that,
although he does not intend to contest the proceedings, he intends to
apply for a stay of execution of the judgment by writ of fieri facias, execu-
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tion of the judgment by such a writ shall be stayed for a period of 14 days
from the acknowledgment of service and, if within that time the defen-
dantissues and serves on the plaintiff a summons for such a stay suppor-
ted by an affidavit in accordance with Order 47, rule 1, the stay imposed
by this rule shall continue until the summons is heard or otherwise dis-
posed of, unless the Courtafter giving the parties an opportunity ofbeing
heard otherwise directs.

Setting aside judgment (O.13, r.10)

10. Without prejudice to rule 8(3) and (4), the Court may, on such
terms as it thinks just, set aside or vary any judgment entered in pur-
suance of this Order.
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ORDER 14

SUMMARY JUDGMENT

Application by plaintiff for summary judgment (O.14, r.1)

1.—(1) Where in an action to which this rule applies a statement of
claim has been served on a defendant and that defendant has given
notice of intention to defend the action, the plaintiff may, on the ground
that that defendant has no defence to a claim included in the writ, orto a
particular part of such a claim, or has no defence to such a claim or part
except as to the amount of any damages claimed, apply to the Court for
judgment against that defendant.

(2) Subjectto paragraph (3), this rule applies to every action begun by
writ other than—

(a) an action which includes a claim by the plaintiff for libel, slan-
der, malicious prosecution or false imprisonment,

(b} an action which includes a claim by the plaintiff based on an
allegation of fraud.
(3) This Order shall not apply to an action to which Order 86
applies.

Manner in which application under Rule 1 must be made

(0.14,r.2)

2.—(1) An application under rule 1 must be made by summons sup-
ported by an affidavit verifying the facts on which the claim, or the partof
a claim to which the application relates is based and stating that in the
deponent’s beliefthere is no defence to that claim or part, as the case may
be, or no defence except as to the amount of any damages claimed.

(2) Unless the Court otherwise directs, an affidavit for the purposes of
this rule may contain statements of information or belief with the sour-
ces and grounds thereof.

(3) The summons, a copy of the affidavit in support and of any
exhibits referred to therein must be served on the defendant not less than
10 clear days before the return day.

Judgment for Plaintiff (O.14, r.3)

3.—(1) Unless on the hearing of an application under rule 1., either
the Court dismisses the application or the defendant satisfies the Court
with respect to the claim, or the part of a claim, to which the application
relates thatthere is an issue or question in dispute which ought to be tried
or that there ought for some other reasonto be a trial of that claim orpart,
the Court may give such judgment for the plaintiff against that defen-
dant on that claim or part as may be just having regard to the nature of
the remedy or relief claimed.
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(2} The Court may by order, and subject to such conditions, if any, as
may be just, stay execution of any judgment given against a defendant
under this rule until after the trial of any counterclaim made or raised by
the defendant in the action.

Leave to defend (0.14, r.4)

4.—(1) A defendant may show cause against an application under
rule 1 by affidavit or otherwise to the satisfaction of the Court.

(2) Rule 2(2) applies for the purposes of this rule as it applies for the
purposes of that rule.

(3) The Court may gi.ve a defendant against whom such an applica-
tion 1s made leave to defend the action with respect to the claim, or the
partofaclaim, to which the application relates either unconditionally or
onsuch terms as to giving security or time or mode of trial or otherwise as
it thinks fit.

(4) On the hearing of such an application the Court may order a
defendant showing cause or, where that defendant is a body corporate,
any director, manager, secretary or other similar officer thereof, or any
person purporting to act in any such capacity—

(a) to produce any document;

(b) if it appears to the Court that there are special circumstances
which make it desirable that he should do so, to attend and be
examined on oath.

Application for summary judgment on counterclaim (0.14, r.5)

5.—(1) Where a defendant to an action begun by writ has served a
counterclaim on the plaintiff, then, subject to paragraph (3), the defen-
dant may,on the ground that the plaintiff has nodefence to a claim made
in the counterclaim, or to a particular part of such a claim, apply to the
Court for judgment against the plaintiff on that claim or part.

(2) Rules 2,3 and4shall apply in relation to an application under this
rule as they apply in relation to an application under rule 1 but with the
following modifications, that is to say—

’ (a) references to the plaintiff and defendant shall be construed as
references to the defendant and plaintiff respectively;

(b) the words in rule 3(2) “any counterclaim made or raised by the
defendant in” shall be omitted; and

(c) the reference in rule 4(3) to the action shall be construed as a
reference to the counterclaim to which the application under
this rule relates. '

(3) This rule shall not apply to a counterclaim which includes any
such claim as is referred to in rule 1(2).

Directions (0.14, r.6)
6.—(1) Where the Court—
(a) orders that a defendant or a plaintiff have leave (whether con-
ditional or unconditional) to defend an action or counterclaim,
as the case may be, with respect to a claim or a part of a
claim, or
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(b) givesjudgment foraplaintifforadefendantona claimorpartof
a claim but also orders that execution of the judgment be stayed
pending the trial of a counterclaim or of the action, as the case

may be, .
the Court shall give directions as to the further conduct of the action, and
Order 25, rules 2 to 7, shall, with the omission of so much of Rule 7(1) as
requires parties to serve a notice specifying the orders and directions
which they require and with any other necessary modifications, apply as
if the application under rule 1 of this Order or rule 5 thereof, as the case
may be, on which the order was made were a summons for directions.

Costs (0.14, r.7)
7.—(1) If the plaintiff makes an application under rule 1 where the

case 1s not within this Order orif it appears to the Court that the plaintiff E

knew that the defendant relied on a contention which would entitle him

to unconditional leave to defend, then, without prejudice to Order 62,

and, in particular, to rule 2(1) thereof, the Court may dismiss the applica-

tion with costs and may, if the plaintiffis not an assisted person, require

the costs to be paid by him forthwith.

(2) The Court shall have the same power to dismiss an application
under rule 5 as it has under paragraph (1) to dismiss an application
under rule 1, and that paragraph shall apply accordingly with the
necessary modifications.

N s SR

Right to proceed with residue of action or counterclaim (0.14, r.8)

8.—(1) Where on an application under rule 1 the plaintiff obtains
judgment on a claim or a part of a claim against any defendant, he may
proceed with the action as respects any other claim or as respects the
remainder of the claim or against any other defendant.

(2) Where on an application under rule 5 a defendant obtains judg-
ment on a claim or part of a claim made in a counterclaim against the
plaintiff, he may proceed with the counterclaim as respects any other
claim or as respects the remainder of the claim or against any other
defendant to the counterclaim.

Judgment for delivery up of chattet (0.14,r.9)

9. Where the claim to which an application under rule 1 or rule §
relates is for the delivery up of a specific chattel and the Court gives judg-
ment under this Order for the applicant, it shall have the same power to
order the party against whom judgment is given to deliver up the chattel
without giving him an option to retain it on paying the assessed value
thercof as if the judgment had been given after trial.

Relief against forfeiture (0.14, r.10)

10. A tenant shall have the same right to apply for relief after judg-
ment for possession of land on the ground of forfeiture for non-payment
of rent has been given under this Orderasifthe judgment had been given
after trial.
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Setting aside judgment (0.14, r.11)

11. Any judgment given against a party who does not appear at the
hearingofan application under rule 1 or rule 5 may be set aside or varied
by the Court on such terms as it thinks just.

No summary judgment against the State (0.1.4, r.12) B

12. Nothing in the foregoing provisions of this Order shall apply orbe
construed in derogation of, or in any way affect, the provisions contained
in Order 77 in so far as they apply in relation to proceedings against
the State.
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CAUSES oF ACTION, COUNTERCLAIMS AND PARTIES

Joinder of causes of action (0.15, r.1)

1.—(1) Subject to rule 5(1), a plaintiff may in one action claim relief
against the same defendant in respect of more than one cause of
action—

(a) ifthe plaintiffclaims, and the defendant isalleged tobeliable,in
the same capacity in respect of all the causes of action, or

(b) if the plaintiff claims or the defendant is alleged to be liable in
~ the capacity of executor or administrator of an estate in respect
of one or more of the causes of action and in his personal
capacity but with reference to the same estate in respectof all the
others, or

(¢) with the leave of the Court.
(2) An application for leave under this rule must be made ex parte by
affidavit before the issue of the writ or originating summons, as the case
may be, and the affidavit must state the grounds of the application.

Counterclaim against plaintiff (O.15, r.2)

2.—(1) Subjectto rule 5(2),a defendantin any action who alleges that
he hasanyclaim orisentitled to any reliefor remedy againsta plaintiffin
the action in respect of any matter (whenever and however arising) may,
instead of bringing a separate action, make a counterclaim in respect of
that matter: and where he does so he must add the counterclaim to
his defence.

(2) Rule 1 shall apply in relation to a counterclaim as if the counter-
claim were a separate action and as if the person making the counter-
claim were the plaintiff and the person against whom it is made a
defendant.

(3) A counterclaim may be proceeded with notwithstanding that
judgment is given for the plaintiff in the action or that the action is
stayed, discontinued or dismissed.

(4) Where a defendantestablishes a counterclaim against the claim of
the plaintiff and there is a balance in favour of one of the parties, the
Court may give judgment for the balance, so, however, that this provision
shall not be taken as affecting the Court’s discretion with respect to
costs.

Counterclaim against additional parties (0.15,r.3)

3.—(1) Where a defendant to an action who makes a counterclaim
against the plaintiffalleges thatany other person (whether or nota party
to the action) s liable to him along with the plaintiff in respect of the sub-
ject matter of the counterclaim, or claims against such other person any
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relief relating to or connected with the original subject matter of the
action, then, subject to rule 5(2), he may join that other person as a party
against whom the counterclaim is made.

(2) Where a defendant joins a person as a party against whom he
makes a counterclaim, he must add that person’s name to the title of the
action and serve on him a copy of the counterclaim and in the case of a
person who is not already a party to the action, a form of acknowledg-
ment of service in Form No. 2 in Appendix A with such modification as
the circumstances may require; and a person on whom a copy of a coun-
terclaimis served shall, if he is not already a partyto the action, become a
party to it as from the time of service with the same rights in respect of his
defence to the counterclaim and otherwise as if he had been duly sued in |
the ordinary way by the party making the counterclaim. .

(3) Adefendantwhoisrequired by paragraph (2) to serve a copy of the
counterclaim made by him on any person who before service is already a
party to the action must do so within the period within which, by virtue of
Order 18, rule 2, he must serve on the plaintiff the defence to which the
counterclaim is added.

(4) Where by virtue of paragraph (2) a copy of a counterclaim is
required to be served on a person who is not already a party to the action,
the following provisions of these Rules, namely, Order 10, 11,12 and 13
shall apply in relation to the counterclaim and the proceedings arising
from it as if— _

(a) the counterclaim were a writ and the proceedings arising from it
an action; and

(b) the party makingthe counterclaim were a plaintiffand the party
against whom it is made a defendant in that action.
~ (5) Acopyofacounterclaim required to be served on a person who s
not already a party io the action must be indorsed with a notice, in Form
No. 8 in Appendix A, addressed to that person.

Joinder of parties (O.15, r.4)

4.—(1) Subject to rule 5(1), two or more persons may be joined
together in one action as plaintiffs or as defendants with the leave of the
Court or where— :

(a) if separate actions were brought by or against each of them, as
the case may be, some common question of law or fact would
arise in all the actions, and

(b) all rights to relief claimed in the action (whether they are joint, -
several or alternative) are in respect of or arise out of the same
transaction or series of transactjons.

(2) Where the plaintiff in any action claims any relief to which any
other person is entitled jointly with him, all persons so entitled must,
subject to the provisions of any Act and unless the Court gives leave to
the contrary, be parties to the action and any of them who does not con-
sent to being joined as a plaintiff must, subject to any order made by the
Court on an- application for leave under this paragraph, be made a
defendant,

This paragraph shall not apply to a probate action.
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Court may order separate trials, etc. (0.15,1.9)

5.—(1) If claims in respect of two or more Causes of action are
included by a plaintiffin the same action or byadefendantinacounter-
claim, or if two or more plaintiffs or defendants are parties to the same
action, and it appears to the Court that the joinder of causes of action or
of parties, as the case may be, may embarrass or delay the trial or is other-
wise inconvenient, the Court may order separate trials or make such
other order as may be expedient.

(2) Ifitappearsonthe application of any party against whom a coun-
terclaim is made that the subject-matter of the counterclaim ought for
any reason to be disposed of by a separate action, the Court may order
the counterclaim to be struck out or may order itto be tried separately or
make such other order as may be expedient.

Misjoinder and nonjoinder of parties (O.15, r.6)

6.—(1) No cause or matter shall be defeated by reason of the misjoin-
der or nonjoinder of any party; and the Court may determine the 1ssues
or questions in dispute so far as they affect the rights and interests of the
persons who are parties to the cause or matter.

(2) Subject to the provisions of this rule, at any stage of the pro-
ceedings in any cause or matter the Court may on such terms as it thinks
just and either of its own motion or on application—

(a) order any person who has been improperly or unnecessarily
made a party or who has for any reason ceased to be a proper
or necessary party, to cease to be a party;

(b) order any of the following persons to be added as a party,
namely—

(i) any person who ought to have been joined as a party or
whose presence before the Court is necessary to ensure that
all matters in dispute in the cause or matter may be effec-
tually and completely determined and adjudicated upon,
or

(ii) any person between whom and any party to the cause or
matter there may exist a question or issue arising out of or
relating to or connected with any relief or remedy which in
the opinion of the Court it would be just and convenient to
determine as between him and thatparty as well as between
the parties to the cause or matter.

(3) An application by any person for an order under paragraph (2)
adding him as a party must, except with the leave of the Court, be suppor-
ted by an affidavitshowing his interest in the matters in dispute or, as the
case may be, the question or issuc to be determined as between him and
any party to the cause or matter.

(4) No person shall be added as a plaintiff without his consent
signified in writing or in such other manner as may be authorised.
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(5) No person shall be added or substituted as a party after the expiry
of any relevant period of limitation unless either—

(a) the televant period was current at the date when proceedings
were commenced and itis necessary for the determination of the
action that the new party should be added, or substituted, or

(b) the relevant period arises under the provisions of subparagraph
(i) of the provisoto paragraph 4(1)(d) of the Limitation Act and
the Court directs that those provisions should not apply to the
action by or against the new party.

In this paragraph “any relevant period of limitation” means a time
limit under the Limitation Act. (Cap. 35)

(6) The addition or substitution of a new party shall be treated as
necessary for the purposes of paragraph (5)(a) if, and only if, the Courtis
satisfied that—

(a) the new party is a necessary party to the action in that property is
vested in him at law or in equity and the plaintiff's claim in res-
pect of an equitable interest in that property is liable to be
defeated unless the new party is joined, or

(b) the relevant cause of action is vested in the new party and the
plaintiff jointly but not severally, or

(c) the new party is the Attorney-General and the proceedings
should have been brought by relator proceedings in his
name, Oof

(d) the new party is a company in which the plaintiff is a
shareholderand on whose behalf the plaintiffis suing to enforce
a right vested in the company, or

(e) the new party is sued jointly with the defendant and is not also
liable severally with him and failure to join the new party might
render the claim unenforceable.

Proceedings against estates (0.15, r.7)

7.—(1) Where any person against whom an action would have lain
has died but the cause of action survives, the action may, if no grant of
probate or administration has been made, be brought against the estate
of the deceased.

(2) Without prejudice to the generality of paragraph (1), an action
brought against “the personal representatives of A.B. deceased” shall be
treated, for the purposes of that paragraph, as having been brought
against his estate.

(3) An action purporting to have been commenced against a person
shall be treated, if he was dead at its commencement, as having been
commenced against his estate in accordance with paragraph (1),
whether or not a grant of probate or administration was made before
its commencement.

(4) In any such action as is referred to in paragraph (1) or 3)—

(a) the plaintiff shall, during the period of validity for service of
the writ or originating summons, apply to the Court for an order
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appointing a person to represent the deceased’s estate for the
purpose of the proceedings or, if a grant of probate or adminis-
tration has been made foran order that the personal representa-
tive of the deceased be made a party to the proceedings, and in
either case for an order that the procecdings be carried on
against the person appointed or, as the case may be, against the
personal representative, as if he haSd been substituted for the
estate; :

(b) the court may, atany stage of the proceedings and on such terms
as it thinks just and either of its own motion or on application,
make any such order as is mentioned in sub-paragraph (a) and
allow such amendments (if any) to be made and make such
other order as the Court thinks necessary in order to ensure that
all matters in dispute in the proceedings may be effectually and
completely determined and adjudicated upon.

(5) Before making an order under paragraph (4) the Court may
require notice to be given to any insurer of the deceased who has an
Interest in the proceedings and to such (if any) of the persons having an
interst in the estate as it thinks fit.

(6) Where an order is made under paragraph (4) appointing the
Public Trustee to represent the deceased’s estate, the appointment shall
be limited to his accepting service of the writ or onginating summons by
which the action was begun unless, either on making such an orderoron
a subsequent application, the court, with the consent of the Public
Trustee, directs that the appointment shall extend to taking further steps
in the proceedings.

(7) Where an order is made under paragraph (4), rules 8(4) and 9(3)
and (4) shall apply as if the order had been made under rule § on the
application of the plaintiff.

(8) Where no grant of probate or administration has been made, any
judgmentor order given or made in the proceedings shall bind the estate
to the same extent as it would have been bound if a grant had been made
and a personal representative of the deceased had been a party to the
proceedings.

Change of parties by reason of death, etc. (0.15, r.8)

8.—(1) Where a party to an action dies or becomes bankrupt but the
cause of action survives, the action shall not abate by reason of the death
or bankruptcy.

(2) Where at any stage of the proceedings in any cause or matter the
interest or liability of any party is assigned or transmitted to or devolves
upon some other person, the Court may, if it thinks it necessary in order
to ensure that all matters in dispute may be effcctually and completely
determined and adjudicated upon, order that other person to be made a
party to the cause or matter and the proceedings to be carried on as if he
had been substituted for the first mentioned party.

An application for an order under this paragraph may be made ex
parte.
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(3) An order may be made under this rule for a person to be made a
party to a cause or matter notwithstanding that he is already a party to it
on the other side of the record: or on the same side but in a different
capacity; but—

(a) ifheis already a party on the other side, the order shall be treated
as containing a direction that he shall cease to be a party on that
other side, and

(b) if he is already a party on the same side but in another capacity,
the order may contain a direction that he shall cease tobe a party
in that other capacity.

(4) The person on whose application an order is made under this rule
must procure the order to be noted in the cause book, and after the order
has been so noted that person must, unless the Court otherwise directs,
serve the order on every other person who is a party to the cause or matter
or who becomes or ceases to be a party by virtue of the order and serve
with the order on any person who becomes a defendanta copy of the writ
or originating summons by which the cause or matier was begun and
form of acknowledgment of service in Form 2 in Appendix A.

(5) Any application to the Court by a person served with an order
made ex parte under this rule for the discharge or variation of the order
must be made within 14 days after the service of the order on that
person.

Provisions consequential on making of order under rule6or8
(0.15, r.9)
9.—(1) Where an order is made under rule 6 the writ by which the
action in question was begun mustbe amended accordingly and mustbe
indorsed with—

(a) areference tothe orderin pursuance of which the amendmentis
made, and
(b} the date on which the amendment is made;
and the amendment must be made within such period as may be
specified in the order or, if no period is 50 specified, within 14 days after
the making of the order.

(2) Where byan orderunder rule 6 a person istobe made a defendant,
the rules as to service of a writof summons shall apply accordingly to ser-
vice of the amended writ on him, but before serving the writ on him the
person on whose application the order was made must procure the order
to be noted in the cause book.

(3) Where byanorderunder rule 6or 8 a personis to be made a defen-
dant, the rules as to acknowledgment of service shall apply accordingly
to acknowledgment of service by him, subject, in the case of a person to
be made a defendant by an order under rule &, to the modification that
the time limited for acknowledging service shall begin with the date on
which the order is served on him under rule 8(4) or, if the order is not
required to be served on him, with the date on which the orderis noted in
the cause book.
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(4) Where by an order under rule 6 or 8 a person is to be added as a
party or is to be made a party in substitution for some other party, that
person shall not become a party until —

(a) where the orderis made under rule 6, the writ has been amended
in relation to him under this rule and (if he is a defendant) has
been served on him, or

(b) where the order is made under rule &, the order has been served
on him under rule 8(4) or, if the order is not required to be served
on him, the order has been noted in the cause book;

and where by virtue of the foregoing provision a person becomes a party
in substitution for some other party, all things done in the course of the
proceedings before the making of the order shall have effectinrelationto
the new party as they had in relation to the old, except thatacknowledg-
ment of service by the old party shall not dispense with acknowledgment
of service by the new.

(5) The foregoing provisions of this rule shall apply in relation to an
action begun by originating summons as they apply in relation to an
action begun by writ.

Failure to proceed after death of a party (0.15, .10)

10.—(1) If after the death of a plaintiff or defendantin any action the
cause or action survives, but no orderunder rule 8 is made substituting as
plaintiff any person in whom the cause of action vests or, as the case may
be, the personal reresentatives of the deceased defendant, the defendant
or, as the case may be, those representatives may apply to the Courtforan
order that unless the action is proceeded with within such time as may be
specified in the order theaction shall be struck outas againstthe plaintiff
or defendant, as the case may be, who has died; but where it is the plain-
tiff who has died, the Court shall not make an order under this rule
unless satisfied that due notice of the application has been given to the
personal representatives (if any) of the deceased plaintiff and to any
other interested persons who, in the opinion of the Court, should be
notified.

(2) Where in any action a counterclaim is made by a defendant, this
rule shall apply in relation to the counterclaim as if the counterclaim
were a separate action and as if the defendant making the counterclaim
were the plaintiff and the person against whom it is made a
defendant. :

Actions for possession of land (O.15, r.11)

11.—(1) Without prejudice to rule 6,.he Court may at any stage of the
proceedings in an action for possession of land order any person not a
party to the action who is in possession of the land (whether in actual
possession or by a tenant) to be added as a defendant.

(2) An application by any person for an order under this rule may be
made ex parte, supported by an affidavit showing that he isin possession
of the land in question and if by a tenant, naming him. The affidavit
shall specify the applicant’s address for service and Order 12, rule 2(2),
(3) and (4), shall apply as if the affidavit were an acknowledgment of
service.
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(3) A person added as a defendant by an order under this rule shall
serve on the plaintiff a copy of the order giving the added defendant’s
address for service specified in accordance with paragraph (2).

Actions for wrongful interference with goods (0.15, r.1 2)

12.—(1) Where the plaintiff in an action for wrongful interference
with goodsis one of two or more persons havingor claiming any interest
in the goods, then, unless he has the written authority of every other such
person to sue on the latter’s behalf, the writ or originating summons by
which the action was begun shall be indorsed with a statement giving
particulars of the plaintiff's title and identifying every other person who,
to his knowledge, has or claims any interest in the goods.

This paragraph shall notapply toan action arising out of an accident
on land due to a collision or apprehended collision involving a
vehicle.

(2) Adefendanttoanaction for wrongful interference with goods who
desires to show that a third party has a better right than the plaintiff as
respects all or any part of the interest claimed by the plaintiff may, at
any time after giving notice of intention to defend, and before any judg-
ment or order is given or made on the plaintiff’s claim, apply for direc-
tions as to whether any person named in the application (not being a
person whose written authornity the plaintiff has to sue on his behalf)
should be joined with a view to establishing whether he has a better right
than the plaintiff.

(3) An application undaer paragraph (2) shall be made by summons,
which shall be served personally on every person named in it as well as
being served on the plaintiff.

(4) Where a person namedinan application under paragraph (2) fails
to appear on the hearing of the summons or to comply with any direction
given by the Court on the application, the Court may by order deprive
him of any right of action against the defendant for the wrong, either
unconditionally or subject to such terms and conditions as the Court
thinks fit.

Relator actions (O.15,r.13)

13. Before the name of any person is used in any action as a relator,
that person must give a written authorisation so to use his name to his
solicitor and the authorisation must be filed in the Registry.

Representative proceedings (0.15, r.14)

14.—(1) Where numerous persons have the same interest in any pro-
ceedings, not being such proceedings as are mentioned in rule 15, the
proceedings may be begun, and, unless the Courtotherwise orders, con-
tinued, by or against any one or more of them as representing all or as
~ representing all except one or more of them.

(2) Atany stage of proceedings under this rule the Court may, on the
application of the plaintiff, and on such terms, if any, as it thinks fit,
appointany one or more of the defendants or other persons as represent-
ing whom the defendants are sued to represent all, or all except one or
more, of those persons in the proceedings, and where, in exercise of the
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power conferred by this paragraph, the Court appoints a person not
named as a defendant, it shall make an order under rule 6 adding that
person as a defendant.

(3) A judgmentororder given in proceedings under this rule shall be
binding on all the persons as representing whom the plaintiffs sue or, as
the case may be, the defendants are sued, but shall not be enforced
againstany person nota party to the proceedings except with the leave of
the Court.

(4) An application for the grant of leave under paragraph (3) must be
made by summons which must be served personally on the person
against whom it is sought to enforce the judgment or order.

(5) Notwithstanding that a judgment or order to which any such
application relates is binding on the person against whom the applica-
tion is made, that person may dispute liability to have the judgment or
order enforced against him on the ground that by reason of facts and
matters particular to his case he is entitled to be exempted from such
hability.

(6) The Court hearing an application for the grant of lcave under
paragraph (3) may order the question whether the judgment or order is
enforceable against the peron against whom the application is made to
be tried and determined in any mannerin which any issue or question in
an action may be tried and determined.

Representation of interested persons who cannot be ascertained,
etc. (0.15, r.15)
15.—(1) In any proceedings concerning—
(a) the estate of a deceased person, or
{b) property subject to a trust, or.
(¢) the construction of a written instrument, including a statute,

the Court, if satisfied that it is expedient so to do, and that one or more of
the conditions specified in paragraph (2) are satisfied, may appoint one
Or more persons to represent any person (including an unborn person)
or class who is or may be interested (whether presently or for any future,
contingent or unascertained interest) in or affected by the
proceedings.
(2) The conditions for the exercise of the power conferred by
paragraph (1) are as follows—
(a) thatthe person, the class or some member of the class, cannotbe
ascertained or cannot readily be ascertained:
(b) thatthe person,class or some memberofthe class, though ascer-
tained, cannot be found, _ ~
{c) that,though the person orwne class and the members thereofcan
be ascertained and found, it appears to the Court expedient
(regard being had to all the circumstances, including the
amount at stake and the degree of difficulty of the point to be
determined) to exercise the power for the purpose of saving
expense.
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(3) Where in any proceedings to which paragraph (1) applies, the
Court exercises the power conferred by that paragraph, a judgment or
order of the Court given or made when the person or persons appointed
in exercise of that power are before the Court shall be binding on the per-
son or class represented by the person or persons so appointed.

(4) Where, in any such proceedings, a compromise is proposed and
some of the persons who are interested in, or who may be affected by, the
compromise are not parties to the proceedings (including unborn or
unascertained persons) but—

(a) there is some other person in the same interest before the Court
who assents to the compromise or on whose behalf the Court
sanctions the compromise, or.

(b) the absent persons are represented by a person appointed under
paragraph (1) who so assents

the Court, if satisfied that the compromise will be for the benefit of the
absent persons and that it is expedient to exercise this power, may
approve the compromise and order thatit shall be binding on the absent
persons, and they shall be bound accordingly except where the order has
been obtained by fraud or non-disclosure of material facts.

Representation of beneficiaries by trustees, etc. (0.15, r.16)

16.—(1) Any proceedings, including proceedings to enforce a security
by foreclosure or otherwise, may be brought by or against trustees,
executors or administrators in their capacity as such without joining any
of the persons having a beneficial interest in the trust or estate; and any
judgment or order given or made in those proceedings shall be binding
on those persons unless the Court in the same or other proceedings
otherwise orders on the ground that the trustees, executors or adminis-
trators could not or did notin fact represent the interests of those persons
in the first-mentioned proceedings.

(2) Paragraph (1) is without prejudice to the power of the Court to
order any person having such an interest as aforesaid to be made a party
to the proceedings or to make an order under rule 15.

Representation of deceased person interested in proceedings

(0.15, r.17)

17.—(1) Where in any proceedings it appears to the Court that a
deceased person was interested in the matter in question in the pro-
ceedings and that he has no personal representative, the Court may, on
the application of any party to the proceedings, proceed in the absence of
a person representing the estate of the deceased person or may by order
appoint a person to represent that estate for the purposes of the pro-
ceedings; and any such order, and any judgment or order subsequently
given or made in the proceedings, shall bind the estate of the deceased
person to the same extent as it would have been bound had a personal
representative of that person been a party to the proceedings.

(2) Before making an order under this rule, the Court may require
notice of the application for the order to be given to such (if any) of the
persons having an intérest in the estate as it thinks fit.
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Declaratory judgment (0.15, r.18)

18. No action or other proceeding shall be open to objection on the
ground that a merely declaratory judgment or order is sought thereby,
and the Court may make binding declarations of right whether or not
any consequential relief is or could be claimed.

Conduct of Proceedings (O.15, r.19)
19. The Court may give the conduct of any action, inquiry or other
proceeding to such person as it thinks fit.
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ORDER 16

THIRD PARTY AND SIMILAR PROCEEDINGS

Third party notice (0.16, r.1)
[. (1) Where in anyaction a defendant who has given notice of inten-
tion to defend—

(2) claims against a person not already a party to the action any
contribution or indemnity; or

(b} claims against such a person any relief or remedy relating to or
connected with the original subject-matter of the action and
substantially the same as some relief or remedy claimed by the
plaintiff; or

(c) requires that any question or issue relating to or connected with
the original subject-matter of the action should be determined
not only as between the plaintiff and the defendant but also as
between either or both of them and a person not already a party
to the action:.

then, subject to paragraph (2), the defendant may issue a notice in Form
No. 9 in Appendix A, (in this Order referred to as a third party notice),
containing a statement of the nature of the claim made against him and,
as the case may be, either of the nature and grounds of the claim made by
him or of the question or issue required to be determined.

(2) Adefendanttoanaction maynot issue a third party notice without
the leave of the Court unless the action was begun by writ and he issues
the notice before serving his defence on the plaintiff. 7

’ issues the notice before serving his detence on the plaintiff.

(3) Where a third party notice is served on the person against whom it
is issued, he shall as from the time of service be a party to the action (in
this Order referred to as a third party) with the same rights in respect of
his defence against any claim made against him in the notice and other-
wise as if he had been duly sued in the ordinary way by the defendantby
whom the notice is issued.

Application for leave to issue third party notice (0.16, r.2)
2.—(1) Application forlcave toissuca third party notice may be made
ex parte but the Court may direct a summons for leave to be issued.
(2) An application forleave to issue a third party notice must be sup-
ported by an affidavit stating -
(a) the nature of the claim made by the plaintiff in the action;
(b) the stage which proceedings in the action have reached;
(c) the nature of the claim made by the applicant or particulars of
the question or issue required to be determined, as the case may
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be, and the facts on which the proposed third party notice is
based; and

(d) the name and address of the berson against whom the third
party notice is to be issued,

be appropriate,

(3) Subject to the foregoing provisions of this rule, the following pro-
visions of these Rules, namely, Order 6, rule 6(3), Order 10, Order 11 and
Order 12, shan apply in relation to 3 third party notice and to the pro-
ceedings begun thereby as if—

(@) the third barty notice were a writ and the broceedings begun
thereby an action; and

fiecessary or proper party to the proceedings brought against the
defendant,

Third Party directions (0.16, r.4)

4.—(1) Ifthe third party gives notice ofintention to defend, the defen-
dant who issued the third party notice must, by summons to he served on
all the other parties to the action, apply to the Court for directions.

(2) If no summons ig served on the third par_ty under baragraph (1),

the third party in favour of the defendant; or

(b) orderany claim, question orissue stated in the third party notice
to be tried in such manner as the Court may direct; or
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and may do so either before or after any judgment in the action has been
signed by the plaintiff against the defendant,

(4) On an application for directions under this rule the Court may
give the third party leave to defend the action, either alone or jointly with
any defendant, upon such terms as may be just, or to appear at the trial
and to take such part therein as may be just, and generally may make
such orders and give such directions as appear to the Court proper for
having the rights and liabilities of the parties most conveniently deter-
mined and enforced and as to the extent to which the third party is to be

» bound by any judgment or decision in the action.

(5) Anyorder made or direction given under this rule may be varied or

rescinded by the Court at any time.

Default of third party, etc. (0.16, r.5)
5.—(1) If a third party does not give notice of intention to defend or,
having been ordered to serve a defence, fails to do so—

(a) he shall be deemed to admit any claim stated in the third party
notice and shall be bound by any judgment (including judg-
ment by consent) or decision in the action in so far as it is rele-
vant to any claim, question or issue stated in that notice; and

(b) the defendant by whom the third party notice was issued may,it

Judgment in default is given against him in the action, at any time after
satisfaction of that judgment and, with the leave of the Court, before
satisfaction thereof, enter judgment against the third party in respect of
any contribution or indemnity claimed in the notice, and, with the leave
of the Court, in respect of any other relief or remedy claimed therein.
(2) Ifa third party or the defendant by whom a third party notice was
issued makes default in serving any pleading which he is ordered to
serve, the Court may, on the application by summons of that defendant
or the third party, as the case may be, order such judgment to be entered
for the applicant as he is entitled to on the pleadings or may make such
other order as mav avpear to the Court necessary to do justice between
the parties.
The Court may at any time set aside or vary ajudgment entered under
paragraph (1)(b) or paragraph (2) on such terms (if any) as it thinks
just.

Setting aside third party proceedings (.16, r.6)
6. Proceedings on a third party notice may, at any stage of the pro-
ceedings, be set aside by the Court.

Judgment between defendant and third party (0.16, r.7)

7.—(1) Where in any action a defendant has served a third party
notice, the Court may at or after the trial of the action or, if the action is
decided otherwise than by trial, on an application by summons or
motion, order such judgment as the nature of the case may require to be
entered for the defendant against the third party or for the third party
against the defendant.
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(2) Where judgment is given for the payment of any contribution or
indemnity to a person who is undera liability to make a payment in res-
pect of the same debt or damage, execution shall not issue on the judg- :
ment without the leave of the Court until that liability has been 3
discharged. :

Claims and issues between a defendant and some other party
(O.16, r.8)

8 —(1) Where in any action a defendant who has given notice of
intention to defend—

(@) claims against a person who is already a party to the action any
contribution or indemnity; or

(b) claims against such a person any relief or remedy relating to or
connected with the original subject-matter of the action and
substantially the same as some relief or remedy claimed by the
plaintift; or

(c) requires that any question orissue relating to or connected with J
the original subject-matter of the action should be determined ]
notonly as between the plaintiff and himself butalso as between
cither or both of them and some other person who is already a
party to the action;

then, subject to paragraph (2), the defendant may, without leave, issue
and serve on that person a notice containing a statement of the nature
and grounds of his claim or, as the case may be, of the question or issue
required to be determined.

(2) Where a defendant makes such a claim as is mentioned in
paragraph (1) and that claim could be made by him by counterclaim in
the action, paragraph (1) shall not apply in relation to the claim.

(3) No acknowledgment of service of such a notice shall be necessary
ifthe person on whomi itis served has acknowledged service of the writ or
originating summons in the action oris a plaintiff therein, and the same
procedure shall be adopted for the determination between the defendant

’ by whom, and the person on whom, such a notice is served of the claim,
question or issue stated in the notice as would be appropriate under this
Otrder if the person served with the notice were a third party and (where
he has given notice of intention to defend the action or is a plaintiff) had
given notice of intention to defend the claim, question or issue.

Claims by third and subsequent parties (0.16, r.9) ,
9.—(1) Where a defendant has served a third party notice and the

third party makes such a claim or requirement as is mentioned in rule 1 !

or rule 8, this Order shall, with the modification mentioned in paragraph ]

(2) and any other necessary modifications, apply as if the third party é
i
k
I

were a defendant; and similarly where any further person to whom by
virtue of this rule this Order applies as if he were a third party makes such
a claim or requirement.

(2) The modification referred to in paragraph (1)is that paragraph 3)
shall have effect in relation to the issue of a notice under rule 1 by a third
party in substitution for rule 1(2).

52




THIRD PARTY AND SIMILAR PROCEEDINGS  0.16, .10

(3) A third party may not issue a notice under rule ! without the leave
of the Courtunless the action in question was begun by writand he issues
the notice before the expiration of 14 days after the time limited for ack-
nowledging service of the notice issued against him.

Offer of contribution (O.16, r.10)

10. If, at any time after he has acknowledged service, a party to an
action who stands to be held liable in the action to another party to con-
tribute towards any debt or damages which may be recovered against
that other party in the action, makes (without prejudice to his defence) a
written offer to that other party to contribute to a specified extent to the
debtor damages, then, notwithstanding that he reserves the right to bring
the offer to the attention of the Judge at the trial, the offer shall not be
brought to the attention of the Judge until after all questions of liability
and amount of debt or damages have been decided.

Counterclaim by defendant (0.16, r.11)

1. Where in any action a counterclaim is made by a defendant, the
foregoing provisions of this Order shall apply in relation to the counter-
claim as if the subject-matter of the counterclaim were the original
subject-matter of the action, and as if the person making the counter-
claim were the plaintiff and the person against whom it is made a
defendant.
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INTERPLEADER

Entitlement to relief by way of interpleader (0.17, r.1)
1.—(1) Where—

(a) a person is under a liability in respect of a debt or in respect of
any money, goods or chattels and he is, or expects to be, sued for
or in respect of that debt or money or those goods or chattels by
two or more persons making adverse claims thereto, or

(b) claimis made to any money, goods or chattels taken or intended
to be taken by a sheriff in execution under any process, or to the
proceeds or value of any such goods or chattels, by a person
other than the person against whom the process is issued,

the person under liability as mentioned in sub-paragraph (a), or (subject
to rule 2) the sheriff, may apply to the Court for relief by way of
Ainterpleader.

(2) References in this Order to a sheriff shall be construed as includ-
ing references to any other officer charged with the execution of process
by or under the authority of the High Court.

Claim to goods, etc., taken in execution (0.17, r.2)

2.—(1) Any person making a claim to or in respect of any money,
goods or chattels taken or intended to be taken in execution under pro-
cess of the Court, or to the proceeds or value of any such goods or chat- O
tels, must give notice of his claim to the sheriff charged with the 1
execution of the process and must include in his notice a statement of his g
address, and that address shall be his address for service.

’ (2) On receipt of a claim made under this rule the sheriff must
forthwith give notice thereof to the execution creditor and the execution =
creditor must, within 7 days after receiving the notice, give notice to the
sheriff informing him whether he admits or disputes the claim.

An execution creditor who gives notice in accordance with this
paragraph admitting a claim shall only be liable to the sheriff for any
fees and expenses incurred by the sheriff before receipt of that notice.

(3) Where—

(a)} the sheriff receives a notice from an execution creditor under
paragraph (2) disputing a claim, or the execution creditor fails,
within the period mentioned in that paragraph, to give the
required notice, and

(b) theclaim made under this rule is not withdrawn, the sheriff may
apply to the Court for relief under this Order.

(4) A sheriff who receives a notice from an execution creditor under
paragraph (2) admitting a claim made under this rule shall withdraw
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from possession of the money, goods or chattels claimed and may apply
to the Court for relief under this Order of the following kind, thatis to say,
an order restraining the bringing of an action against him for orin res-
pect of his having taken possession of that money or those goods or
chattels.

Mode of application (0.17, r.3)

3.~—~(1) An application for relief under this Order must be made by
originating summons unless made in a pending action, in which case it
must be made by summons in the action.

(2) Where the applicantis a sheriff who has withdrawn from posses-
sion of money, goods or chattels taken in execution and who is applying
forreliefunder rule 2(4), the summons must be served on any person who
made a claim underthat rule to orin respect of that money or those goods
or chattels, and that person may attend the hearing of the
application.

(3) Anoriginatingsummons underthis rule shallbe in Form No. 10in
Appendix A.

(4) Subject to paragraph (5), a summons under this rule must be sup-
ported by evidence that the applicant—

(a) claimsno interestin the subject-matter in dispute otherthan for
charges or costs,

(b) doesnotcollude with any of the claimants to thatsubject-matter,
and

(c) is willing to pay or transfer that subject-matter into Court or to
dispose of it as the Court may direct.

(5) Where the applicantis a sheriff, he shall not provide such evidence
as is referred to in paragraph (4) unless directed by the Court so to
do.

(6) Any person who makesaclaimunder rule2 and who is served with
a summons under this rule shall within 14 days serve on the execution
creditor and the sheriff an affidavit specifying any money and describ-
ing any goods and chattels claimed and setting out the grounds upon
which such claim is based.

(7) Where the applicant is a sheriff a summons under this rule must
give notice of the requirement in paragraph (6).

Powers of Court hearing summons (0.17, r.4)

4.—(1) Where on the hearing of 2 summons under this Order all the
persons by whom adverse claims to the subject-matter in dispute
(hercafter in this Order referred to as “the claimants”) appear, the Court
may order—

(a) that any claimant be made a defendant in any action pending
with respect to the subject-matter in dispute in substitution for
or in addition to the applicant for relief under this Order, or

(b) that an issue between the claimants be stated and tried and may
direct which of the claimants is to be plaintiff and which
defendant.
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(2) Where—
(a) the applicant on a summons under this Order is a sheriff, or
(b) all the claimants consent or any of them so requests,or

{¢) the question at issue between the claimants is a question of law
and the facts are not in dispute,

the Court may summarily determine the question at issue between the
claimants and make an order accordingly on such terms as may be
Just.

(3) Where a claimant, having been duly served with a summons for
relief under this Order, does not appear on the hearing of the summons
or, having appeared, fails or refuses to comply with an order made in the
proceedings, the Court may make an order declaring the claimant, and
all persons claiming under him, for ever barred from prosecuting his
claim against the applicant for such relief and all persons claiming
under him, but such an order shall not affect the rights of the claimants
as between themselves.

Power to order sale of goods taken in execution (0.17, r.5)

5. Whereanapplication for reliefunder thisOrderis made by a sheriff
who has taken possession of any goods or chattels in execution under
any process, (and aclaimantalleges that he isentitled, undera bill of sale
orotherwise, to the goods or chattels by way of security for debt, the Court
may order those goods or chattels or any part thereof to be sold and may
direct that the proceeds of sale be applied in such manner and on such
terms as may be just and as may be specified in the order.

Power to stay proceedings (O.17, r.6)

6. Where a defendant to an action applies for relief under this Order
in the action, the Court may by order stay all further proceedings in
the action.

Other powers (0.17, r.7)

7. Subject to the foregoing rules of this Order, the Court may in or for
the purposes of any interpleader proceedings make such orderas to costs
or any other matter as it thinks just.

One order in several causes or matters (0.17, r.8)

8. Where the Court considers it necessary or expedient to make an
order in any interpleader proceedings in several causes or matters, the
Court may make such an order; and the order shall be entitled in all
those causes or matters and shall be binding on all the parties to
them.

Discovery (0.17,r.9)

9. Orders 24 and 26 shall, with the necessary modifications, apply in
relation to an interpleader issue as they apply in relation to any other
cause or matter.
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Trial of interpleader issue (0.17,r.10)

10. (1) Order 35 shall, with the necessary modifications, apply to the
trial of an interpleader issue as it applies to the trial of an action.

(2) The Court by whom an interpleader issue is tried may give such
judgmentor make such orderas finally to dispose of all questions arising
in the interpleader proceedings.
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ORDER 18

PLeEADINGS

Service of statement of claim (0.18, r.1)

1. Unless the Court gives leave to the contrary or a statement of claim
ts indorsed on the writ, the plaintiff must serve a statement of claim on
the defendantor, if there are two or more defendants, on each defendant,
and must do so either when the writis served on that defendant or atany
time after service of the writ but before the expiration of 14 days after that
defendant gives notice of intention to defend.

Service of defence (0.18, r.2)

2.~(1) Subject to paragraph (2), a defendant who gives notice of
intention to defend an action must, unless the Court gives leave to the
contrary, serve a defence on the plaintift before the expiration of 14 days
after the time limited for acknowledging service of the writ or after the
statement of claim is served on him, whichever is the later.

(2) If a summons under Order 14, rule 1, or under Order 86, rule 1,1s
served on a defendant before he serves his defence, paragraph (1) shall
not have effect in relation to him unless by the order made on the sum-
mons he is given leave to defend the action and, in that case, shall have
effect as if it required him to serve his defence within 14 days after the
making of the order or within such other period as may be specified
therein.

Service of reply and defence to counterclaim (0.18, r.3)

3.—(1) Aplaintiffonwhom a defendant servesa defence mustserve a
replyon thatdefendantifitis needed for compliance with rule 7and if no
reply is served, rule 13(1) will apply.

(2) Aplaintiffon vhom a defendant serves a counterclaim must, if he
intends to defend it, serve on that defendant a defence to
counterclaim.

(3) Where a plaintiff serves both a reply and a defence to counter-
claim on any defendant, he must include them in the same
document.

(4) A reply to any defence must be served by the plaintiff before the
expiration of 14 days after the service on him of that defence. and a
defence to counterclaim must be served by the plaintiffbefore the expira-
tion of 14 days after the service on him of the counterclaim to which
it relates.

Pleadings subsequent to reply (0.18, r.4)
4. No pleading subsequent to a reply or a defence to counterclaim
shall be served except with the leave of the Court.
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Pleadings: formal requirements (0.18, r.5)
5.—(1) Every pleading in an action must bear on its face -

(a) the yearin which the writin the action was issued and the num-
ber of the action,

(b) the title of the action,
{¢) the description of the pleading, and

(d) the date on which it was served.

(2) Every pleading must, if necessary, be divided into paragraphs
numbered consecutively,each allegation beingso far as convenient con-
tained in a separate paragraph.

(3) Dates,sumsand other numbers mustbe expressed in a pleadingin
figures and not in words.

(4) Every pleading of a party must be indorsed -

(a) where the party sues or defends in person, with his name and
address;

(b} in any other case, with the name or firm and business address of
the solicitor by whom it was served and also (if the solicitoris the
agent of another) the name or firm and business address of
his principal.

(5) Every pleading must be signed by the party’s solicitor or by the
party, if he sues or defends in person.

Facts, not evidence, to be pleaded (0.18, r.6)

6.—(1) Subject to the provisions of this rule, and rules 9, 10 and 11,
every pleading must contain, and contain only, a statement in a sum-
mary form of the material facts on which the party pleading relies for his
claim or defence, as the case may be, but not the evidence by which those
facts are to be proved, and the statement must be as brief as the nature of
the case admits.

(2) Without prejudice to paragraph (1), the effect of any document or
the purport of any conversation referred to in the pleading must, if
material, be briefly stated, and the precise words of the document or con-
versation shall not be stated, except in so far as those words are them-
selves material. ‘ ‘

(3) Aparty need notplead any factifitis presumed by law to be true or
the burden of disproving it lies on the other party, unless the other party
has specifically denied it in his pleading.

(4) A statement that a thing has been done or that an event has
occurred, being a thing or event the doing or occurrence of which, as the
case may be, constitutes a condition precedent necessary for the case of a
party is to be implied in his pleading.

Matters which must be specifically pleaded (0.18, r.7)
7.—(1) A party must in any pleading subsequent to a statement of

claim plead specifically any matter, for example, performance, release,

any relevant statute of limitation, fraud or any fact showing illegality-

(@) which he alleges makes any claim or defence of the opposite
party not maintainable; or
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(b) which, if not specifically pleaded, might take the opposite party
by surprise; or

(¢) which raises issues of fact not arising out of the preceding
pleading.

(2) Without prejudice to paragraph (1), a defendant to an action for
the recovery of land must plead specifically every ground of defence on
which he relies, and a plea that he is in possession of the land by himself
or his tenant is not sufficient,

(3) A claim for cxemplary damages must be specifically pleaded
together with the facts on which the party pleading relies.

Matter may be pleaded whenever arising (0.18, r.8)

8. Subject to rules 6(1),9 and 14(2), a party may in any pleading plead
any matterwhich hasarisen at anytime, whether before or since the issue
of the writ.

Departure (0.18, r.9)

9.—(1) Apartyshallnotinany pleading make an allegation of fact, or
raise any new ground or claim, inconsistent with a previous pleading
of his,

(2) Paragraph (1) shall not be taken as prejudicing the right of a party
to amend, or apply for leave to amend, his previous pleading so as to
plead the allegations or claims in the alternative.

Points of law may be pleaded (0.18,r.10)
10. A party may by his pleading raise any point of law.

Particulars of pleading (0.18, r.1 1)

11.—(1) Subject to paragraph (2), every pleading must contain the
necessary particulars of any claim, defence or other matter pleaded
including, without prejudice to the generality of the foregoing
words—

(a) particulars of any misrepresentation, fraud, breach of trust, wil-
ful default or undue influence on which the party pleading
relies; and

(b) where a party pleading alleges any condition of the mind of any
person, whether any disorder or disability of mind or any
malice, fraudulent intention or other condition of mind except
knowledge, particulars of the facts on which the party relies.

(2) Where it is necessary to give particulars of debt, expenses or
damages and those particulars exceed 3 folios, they mfust be set out in a
separate document referred to in the pleading and the pleading must
state whetherthe document has alreadybeen served and, if so,when, oris
to be served with the pleading,

(3) The Court mayordera party to serve on any other party particulars
of any claim, defence or other matter stated in his pleading, or in any
affidavitofhisordered to stand asa pleading,ora statementof the nature
of the case on which he relies, and the order may be made on such terms
as the Court thinks just.
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(4) Where a party alleges as a fact that a person had knowledge or
notice of some fact, matter or thing, then, without prejudice to the
generality of paragraph (3) the Court may, on such terms as it thinks just,
order that party to serve on any other party—

(a) where he alleges knowledge, particulars of the facts on which he
relies, and

(b) where he alleges notice, particulars of the notice.

(5) An order under this rule shall not be made before service of the
defence unless, in the opinion of the Court, the order is necessary or
desirable to enable the defendant to plead or for some other special
reason.

(6) Where the applicant for an order under this rule did not apply by
letter for the particulars he requires, the Court may refuse to make the
order unless of opinion that there were sufficient reasons foran applica-
tion by letter not having been made.

(7) Where particulars are given pursuant to a request, or order of the
Court, the request or order shall be incorporated with the particulars,
each item of the the particulars following immediately after the corres-
ponding item of the request or order.

Admissions and denials (0.18, r.12)

12.—(1) Subject to paragraph (4), any allegation of fact made by a
party in his pleading is deemed to be admitted by the opposite party
unless it is traversed by that party in his pleading or a joinder of issue
under rule 13 operates as a denial of it.

(2) Atraverse maybe madeeitherbyadenial orbya statementofnon-
admission and either expressly or by necessary implication.

(3) Subject to paragraph (4), every allegation of fact made in a state-
ment of claim or counterclaim which the party on whom itis served does
not intend to admit must be specifically traversed by him in his defence
or defence to counterclaim, as the case may be; and a general denial of
such allegations, or a general statement of non-admission of them, is not
a sufficient traverse of them.

(4) Any allegation that a party has suffered damage and any allega-
tion as to the amount of damages is deemed to be traversed unless
specifically admitted.

Denial by joinder of issue (0.18, r.13)
13.—(1) Ifthereis no reply to a defence, there is an implied joinder of
issue on that defence.
(2) Subject to paragraph (3)—
(a) there is at the close of pleadings an implied joinder of issue on
the pleading last served, and
(b) a party may in his pleading expressly join issue on the next pre-
ceding pleading.
(3) Therecanbeno joinderofissue,implied or express,on a statement
of claim or counterclaim.
(4) Ajoinderofissue operates as a denial of every material allegation
of fact made in the pleading on which there is animplied or express join-
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der of issue unless, in the case of an express joinder of issue, any such
allegation is excepted from the joinder and is stated to be admitted, in
which case the express joinder of issue operates asa denial of every other
such allegation.

Statement of claim (0.18, r.14)

14—(1) A statement of claim must state specifically the relief or
remedy which the plaintiff claims; but costs need not be specifically
claimed.

(2) A statement of claim must not contain any allegation or claim in
respectofa cause of action unless that cause ofaction is mentionedin the
writ or arises from facts which are the same as, orinclude or form partof,
facts giving rise to a cause of action so mentioned; but subject to that, a
plaintiff may in his statement of claim alter, modify orextend any claim
made by him in the indorsement of the writ without amending the
indorsement.

(3) Every statement of claim must bear on its face a statement of the
date on which the writ in the action was issued.

Defence of tender (0.18, r.1 5)

15. Where in any action a defence of tender before action is pleaded,
the defendant must pay into court in accordance with Order 22 the
amountalleged to have been tendered, and the tender shail not be avail-
able as a defence unless and until payment into court has been made.

Defence of set-off (0.18, r.16)

16. Where a claim by a defendant to a sum of money (whether of an
ascertained amount or not) is relied on as a defence to the whole or part
of a claim made by the plaintif, it may be included in the defence and
set-off against the plaintiffs claim, whether or not it is also added as
a counterclaim.

Counterclaim and defence to counterclaim (0.18, r.17)

17. Without prejudice to the general application of this Order to a
counterclaim and a defence to counterclaim, or to any provision thereof
which applies to either of those pleadings specifically,—

(@) rule 14(1) shall apply to a counterclaim as if the counterclaim
were a statement of claim and the defendant making it a
plaintiff;

(b) Rules 7(2), 15 and 16 shall, with the necessary modifications
apply to a defence to counterclaim as they apply to a defence,

‘@iking out pleadings and indorsements (0.18,r.18)

8.—(1) The Court may at any stage of the proceedings order to be
struck outoramended any pleadingorthe indorsement of any writin the
action, oranything in any pleading orin the indorsement, on the ground
that—

(a) itdiscloses no reasonable cause of action or defence, as the case
may be; or
{b) it is scandalous, frivolous or vexatious: or
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(c) it may prejudice, embarrass or delay the fair trial of the
action; or
(d) itis otherwise an abuse of the process of the court;
and may order the action to be stayed or dismissed or judgment to be
entered accordingly, as the case may be.
(2) No evidence shall be admissible on an application under
paragraph (1)(a).
(3) This rule shall, so far as applicable, apply to an originating sum-
mons and a petition as if the summons or petition, as the case may be,
were a pleading,

Close of pleadings (0.18, 1.19)
19.—(1) The pleadings in an action are deemed to be closed—

(a) atthe expiration of 14 days after service of the reply or, if thereis
no reply but only a defence to counterclaim, after service of the
defence to counterclaim, or

(b) if neither a reply nor a defence to counterclaim is served, at the
expiration of 14 days after service of the defence.
(2) The pleadingsinanactionare deemed tobe closed at the time pro-
vided by paragraph (1) notwithstanding thatany requestor orderforpar-
ticulars has been made but has not been complied with at that time.

Trial without pleadings (0.18, r.20)

20.—(1) Where in an action to which this rule applies any defendant
has given notice of intention to defend in the action, the plaintiff or that
defendant may apply to the Court by summons for an order that the
action shall be tried without pleadings, or further pleadings, as the case
may be.

(2) 1f, on the hearing of an application under this rule, the Court is
satisfied that the issues in dispute between the parties can be defined
without pleadings or further pleadings, or that for any other reason the
action can properly be tried without pleadings or further pleadings, as
the case may be, the Court shall order the action to be so tried, and may
direct the parties to prepare a statement of the issues in dispute or, if the
parties are unable to agree such a statement, may settle the statement
itself.

(3) Where the Court makes an order under paragraph (2), itshall, and
where it dismisses an application for such an order, it may, give such
directions as to the further conduct of the action as may be appropriate,
and Order 25, rules 2 to 7, shall, with the omission of so much of rule 6(1)
as requires parties to serve a notice specifying the orders and directions
which they desire and with any other necessary modifications,applyasif
the application under this rule were a summons for directions.

(4) This rule applics to every action begun by writ other than one
which includes—

(a) aclaim by the plainti{f for libel, slander, malicious prosecution,
false imprisonment, seduction or breach of promise of
marriage; or

(b} a claim by the plaintiff based on an allegation of fraud.
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Conviction, etc. to be adduced in evidence: matters to be pleaded

(0.18, r.21)

21.—(1) Ifin any action which is to be tried with pleadings, any party
intends to adduce evidence that a person was convicted of an offence by
or before a court in Fiji or by a Fiji court-martial there or elsewhere, he
mustinclude in his pleading a statement of his intention with particulars
of—
(@) the conviction and the date thereof,
(b) the court or court-martial which made the conviction, and :
(c) the issue in the proceedings to which the conviction is

relevant.

(2) Where a party’s pleading includes such a statement as is men-
tioned in paragraph (1) then if the opposite party -
(a) denies the conviction, to which the statement relates, or
(b) alleges that the conviction was erroneous, or

{c) denies that the conviction is relevant to any issue in the
proceedings, 3
he must make the denial or allegation in his pleading.

64




0.19, r.1

ORDER 19

DEFAULT OF PLEADINGS

Default in service of statement of claim (0.19,1.1)

1. Where the plaintiffis required by these Rules to serve a statement of
claim on a defendant and he fails to serve it on him, the defendant may,
after the expiration of the period fixed by or underthese Rules for service
of the statement of claim, apply to the Court for an order to dismiss the
action, and the Court may by order dismiss the action or make such other
order on such terms as it thinks just.

Default of defence: claim for liquidated demand (0.19, r.2)

2.—(1) Where the plaintiffs claim against a defendant is for a
liquidated demand only, then, if that defendant fails to serve a defence
on the plaintiff, the plaintiff may, after the expiration of the period fixed
by or under these Rules for service of the defence, enter final judgment
against that defendant for a sum not exceeding that claimed by the writ
in respect of the demand and for costs, and proceed with the action
against the other defendants, if any.

(2) Order 13, rule 1(2), shall apply for the purposes of this rule as it
applies for the purposes of that rule.

Default of defence: claim for unliquidated damages (0.19, r.3)

3. Where the plaintiffs claim against a defendant is for unliquidated
damages only, then, if that defendant fails to serve a defence on the plain-
tiff, the plaintiff may, after the expiration of the period fixed by or under
these Rules for service of the defence, enter interlocutory judgment
againstthatdefendant for damages to be assessed and costs, and proceed
with the action against the other defendants, if any.

Default of defence: claim for detention of goods (0.19, r.4)

4.—(1) Where the plaintiff's claim against a defendant relates to the
detention of goods only, then, if that defendant fails to serve a defence on
the plaintiff, the plaintiff may, after the expiration of the period fixed by
or under these Rules for the service of the defence—

{a} at his option enter cither—
(i) interlocutory judgment against that defendant for delivery
of the goods or their value to be assessed and costs, or
(ii) interfocutory judgment for the value of the goods to be
assessed and costs, or
(b) apply by summons for judgment against that defendant for
delivery of the goods without giving him the alternative of pay-
ing their assessed value,
and in any case proceed with the action against the other defendants,
if any.
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(2) A summons under paragraph (1)(b) must be supported by
affidavitand, notwithstanding Order 65. rule 9, the summons and a copy

of the affidavit must be served on the defendantagainst whom judgment
is sought.

Default of defence: Claim for possession of land (0.19, r-9)

5.—(1) Where the plaintiff’s claim against a defendant is for posses-
sion of land only, then, if that defendant fails to serve d defence on the
plaintiff, the plaintiff may after the expiration of the period fixed by or
under these Rules for service of the defence, and on producing a certifi-
cate by his barrister and solicitor, Of (if he sues in person) an affidavit,
stating that he is not claiming any relief in the action of the nature¢
specified in order 88 rule 1, enter judgment for possession oftheland as
againstthat defendant and for costs, and proceed with the action against
the other defendants, if any.

(2) Where there is more than one defendant, judgment entered under
this rule shall not be enforced against any defendant unless and until
judgment for possession of the land has been entered against all the
defendants.

Default of defence: mixed claims (0.19,1.6) .

6. Where the plaintiff makes against a defendant two of MOTE of the
claims mentioned in rules 2to 5,and no other claim, then.if that defen-
dant fails to serve a defence on the plaintiff, the plaintiff may, after the
expiration of the period fixed by or under these Rules for service of the
defence, enter against that defendant such judgment in respect of any
such claim as he would be entitled to enter under those rules if that were
the only claim made, and proceed with the action against the other
defendants, if any.

Detault of defence: other claims (0.19, 1.7)

7.—(1) Where the plaintiff makes againsta defendantor defendants
a claimofa description not mentioned in rules 7 t0 5, then, if the defen-
dant or all the defendants (where there is more than one) fails or fail to
serve a defence on the plaintiff, the plaintiff may. after the expiration of
the period fixed by or under these Rules for service of the defence, apply
to the Court for judgment, and on the hearing of the application the
Courtshall give such judgment as the plaintiff appears entitled to on his
statement of claim.

(2) Where the plaintiff makes such a claim as 18 mentioned in
paragraph (1) against more than one defendant, then, ifone of the defen-
dants makes default as mentioned in that paragraph. the plaintiff
may—

(a) ifhisclaim againstthe defendantin default is severable from his
claim against the other defendants, apply under that paragraph
for judgment against that defendant, and proceed with the
action against the other defendants; or

(b) set down the action on mwotion for judgment against the defen-
dantin defaultatthe time when the actionis set down fortrial,or

66

Eai PRI e

i e e



DEFAULT OF PLEADINGS 0.19, 1.8

is set down oOfn motion for judgment, against the other
defendants.
(3) An application under paragraph (1) must be by summons or
motion.

Default of defence to counterclaim (019, r.8}
g. A defendant who counterclaims againsta plaintiff shall be treated
for the purposes of rule 7 asifhewerca pla'mtiff who had made againsta
defendant the laim made in the counterclaim and, accordingly, where
the plaintiff or any other party against whom the counterclaim is made
fails to serve @ defence tO counterclaim, those rules shall apply as if the
counterclaim were a statement of claim, the defence to counterclaim a
defence and the parties makingthe counterclaim and against whom it1s
made were plaintiffs and defendants respectively, and as if references to
the period fixed by or under these Rules for service of the defence were
references 10 the period sO fixed for service of the defence to
counterclaim.

getting aside judgment (0.19, r-9)
9. The Court may,on such terms as it thinks just. set aside oy vary any
judgment entered in pursuance of this Order.
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ORDER 20

AMENDMENT

Amendment of writ without leave (0.20,r. 1}

1.—(1) Subjectto paragraph (3),the plaintiff may, without theleaveof
the Court, amend the writonce at any time before the pleadings in the
action begun by the writ are deemed to be closed.

(2) Wherca writis amended under this rule after service thereof, then,
unless the Court otherwise directs on an application made ex parte, the
amended writ must be served on each defendant to the action.

(3) This rule shall notapply in relation to an amendment which con-
sists of—

(a) the addition, omission of substitution of a party 10 the action Of
an alteration of the capacity in which a partyto the action sues Ot
is sued, or

(b) the addition or substitution of a new cause of action, Of

(c) (without prejudice to rule 3(1)) an amendment of the statement
of claim (if any) indorsed on the writ,

unless the amendment is made before service of the writon any party to
the action.

Amendment of acknowledgment of service (0.20, 1. 2)
2.—(1) Subject 1o paragraph (2), a party may not amend his
aknowledgment of service without the jeave of the Court.

(2) Aparty whose acknowledgment of service contains & statement 0
the effect that—

(a) he does, OT.

(b) he does not
intend to contest the proceedings t0 which the acknowledgment relates
may, without the leave of the Court,amend the acknowledgment by sub-
stituting for that statement a statement to the opposite effect, provided
thatin a case falling underge sub-paragraph (b) the amendmentis made
before judgment has been obtained in the proceedings.

(3) Wherean acknowledgment of serviceis authorised tobe amended
under this rule, @ fresh acknowledgment, amended as sO authorised,
must be handed in ator sent by post o the Registry and Order 12, rule3
shall apply accordingly.

Amendment of pleadings without leave (0.20,7-3)

3.—(1) Apartymay, without the leave of the Court, amend any plead-
ing of his once atany time vefore the pleadings are deemed to be closed
and, where he does SO he must serve the amended pleading 00 the

opposite party-
68
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AMENDMENT 0.20, r.4

(2) Where an amended statement of claim is served on a
defendant—

(a) the defendant,ifhe has already served a defence on the plaintiff,
may amend his defence, and

(b) the period for service of his defence or amended defence, as the
case may be, shall be either the period fixed by or under these
Rules for service of his defence or a period of 14 days after the
amended statementofclaim is served on him, whicheverexpires
later,
(3) Where an amended defence is served on the plaintiff by a
defendant—

(@) the plaintiff, if he has alrecady served a reply on that defendant,
may amend his reply, and

(b) the period for service of his reply or amended reply, as the case
may be, shall be 14 days after the amended defence is served
on him.

(4) In paragraphs (2) and (3) references to a defence and a reply
include references to a counterclaim and a defence to counterclaim
respectively. ‘ )

(5) Where an amended counterclaim is served by a defendant on a
party (other than the plaintiff) against whom the counterclaim is made,
paragraph (2) shall apply as if the counterclaim were a statement of
claim and as if the party by whom the counterclaim is made were the
plaintiff and the party against whom it is made a defendant.

(6) Where a party has pleaded to a pleading which is subsequently
amended and served on him under paragraph (1), then, if that party does
not amend his pleading under the foregoing provisions of this rule, he
shall be taken to rely on it ih answer to the amended pleading, and Order
18, rule 13(2), shall have effectin such a case as if the amended pleading
had been served at the time when that pleading, before its amendment
under paragraph (1), was served.

Application for disallowance of amendment made without leave

(0.20, r.4)

4.—(1) Within 14 days after the service on a party of a writ amended
under rule 1(1) or of a pleading amended under rule 3(1), that party may
apply to the Court to disallow the amendment.

(2) Where the Court hearingan application under this rule is satisfied
thatif an application for leave to make the amendment in question had
been made under rule 5 at the date when the amendment was made
under rule 1(1) or rule 3(1) leave to make the amendment or part of the
amendment would have been refused, it shall order the amendment or
that part to be struck out.

(3) Any order made on an application under this rule may bnlé made
on such terms as to costs or otherwise as the Court thinks just.

Amendment of writ or pleading with leave (0.20, r.5)
5.—(1) Subject to Order 15, rules 6, 8 and 9 and the following pro-
visions of this rule, the Court may at any stage of the proceedings allow
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the plaintiff to amend his writ, or any party to amend his pleading, on
such terms as to costs or otherwise as may be just and in such manner (if
any) as it may direct.

(2) Where an application to the Court for leave to make the
amendmeomnt'mentioned in paragraph (3), (4) or (5) is made after any
relevant period of limitation current at the date of issue of the writ has
expired, the Court may nevertheless grant such leave in the circumstan-
ces mentioned in that paragraph if it thinks it just to do so.

(3) An amendment to correct the name of a party may be allowed
under paragraph (2) notwithstanding that it is alleged that the effect of
the amendment will be to substitute a new party if the Court is satisfied
that the mistake sought to be corrected was a genuine mistake and was
not misleading or such asto cause any reasonable doubtas to the identity
of the person intending to sue or, as the case may be, intended to be
sued.

(4) An amendmentto alter the capacity in which a party sues may be
allowed under paragraph (2) if the new capacity is one which that party
had at the date of the commencement of the proceedings or has since
acquired.

(5) An amendment may be allowed under paragraph (2) not-
withstandingthat the effect of the amendment will be to add or substitute
a new cause of action if the new cause of action arises out of the same
facts or substantially the same facts as a cause of action in respect of
which relief has already been claimed in the action by the party applying
for leave to make the amendment.

Amendment of other originating process (O.20, r.6)

6. Rule 5 shall have effect in relation to an originating summons, a
petition and an originating notice of motion as it has effect in relation to
a writ.

Amendment of certain other documents (0.20, r.7)

7.—(1) For the purpose of determining the real question in con-
troversy between the parties to any proceedings, or of correcting any
defect or error in any proceedings, the Court may atany stage of the pro-
ceedings and either of its own motion or on the application of any party
to the proceedings order any document in the proceedings to be amen-
ded on such terms as to costs or otherwise as may be just and in such
manner (if any) as it may direct.

(2) This rule shall not have effect in relation to a judgment or
order.

Failure to amend after order (0.20, r.8)

8. Where the Court makes an order under this Order giving any party
leave to amend a writ, pleading or other document, then, if that party
does not amend the document in accordance with the order before the
expiration of the period specified for that purpose in the order or, if no
period is so specified, of a period of 14 days after the order was made, the
order shall cease to have effect, without prejudice, however, to the power
of the Court to extend the period.
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Mode of amendment of writ, etc. (0.20, r.9)

9.—(1) Where the amendments authorised under any rule of this
Orderto be made in a writ, pleading or other document are so numerous
or of such nature or length that to make written alterations of the docu-
ment so as to give effect to them would make it difficult or inconvenient
to read, a fresh document, amended as so authorised, must be prepared
and, in the case of a writororiginating summons, re-issued, but, exceptas
aforesaid and subject to any direction given under rule 5 or 7, the
amendments so authorised may be effected by making in writing the
necessary alterations of the document and, in the case of a writ or
originating summons, causing it to be re-sealed and filing a copy
thereof.

(2) A writ, pleading or other document which has been amended
under this Order must be indorsed with a statement that it has been
amended, specifying the date on which it was amended, the name of the
Judge or Registrar by whom the order (if any) authorising the amend-
ment was made and the date thereof, or, if no such order was made, the
number of the rule of this Order in pursuance of which the amendment
was made.

Amendment of judgment and orders (0.20, r.10)

10. Clerical mistakes in judgments or orders, orerrors arising therein
from any accidental slip or omissions, may at any time be corrected by
the Court on motion or summons without an appeal.
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ORDER 21

WITHDRAWAL AND DISCONTINUANCE

Withdrawal of acknowledgment of service (O.21,r.1)
1. A party who has acknowledged service in an action may withdraw
the acknowledgment at any time with the leave of the Court.

Discontinuance of action, etc., without leave (0.21, r.2)

2.—(1) Subject to paragraph (3), the plaintiff in an action begun by
writ may, without the leave of the court, discontinue the action, or
withdraw any particular claim made by him therein, as againstany or all
of the defendants at any time not later than 14 days after service of the
defence on him, or, if there are two or more defendants, of the defence
last served, by serving a notice to thateffect on the defendant concerned,
and filing in the Registry a copy thereof.

(2) Subject to paragraph (3), a defendant to an action begun by writ
may, without the leave of the Court,—

(a) withdraw his defence or any part of it at any time,

(b) discontinue a counterclaim, or withdraw any particular claim
made by him therein, as against any or all of the parties against
whom it is made, at any time not later than 14 days after service
on him of a defence to counterclaim or, if the counterclaim is
made against two or more parties, of the defence to counterclaim
last served,

by serving anotice to thateffect on the plaintifforother party concerned,
and filing in the Registry a copy thereof.

(3) A party in whose favour an interim payment has been ordered, in
accordance with Order 29, rule 11, may not discontinue any action or
counterclaim, or withdraw any particular claim therein, except with the
leave of the Court or the consent of all the other parties.

(4) Where there are two or more defendantstoan action begun by writ
notall of whom serve a defence on the plaintiff, and the period fixed by or
under these Rules for service by any of those defendants of his defence
expires after the latest date on which any other defendant serves his
defence, paragraph (1) shall have effect as if the reference therein to the
service of the defence last served were a reference to the expiration of
that period.

This paragraph shall apply in relation to a counterclaim as it applies
in relation to an action with the substitution for references to a defence,
to the plaintiffand to paragraph (1), of referencestoa defence to counter-
claim, to the defendant and to paragraph (2) respectively.

(5) The plaintiff in an action begun by originating summons may,
without the leave of the Court, discontinue the action or withdraw any
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particular question or claim in the originating summons, as against any
orall of the defendants at any time not later than 14 days after service on
him of the defendant’s affidavit evidence filed pursuant to Order 28, rule
2 or, if there are two or more defendants, of such evidence last served, by
serving a notice to that effect on the defendant concerned.

(6) When there are two or more defendants to an action begun by
originating summons not all of whom serve affidavit evidence on the
plaintiff, and the period fixed by or under these Rules for service by any
of those defendants of his affidavit evidence expires after the latest date
on which any other defendant serves his affidavit evidence, paragraph 5
shall have effect as if the reference therein to the service of the affidavit
evidence last served were a reference to the expiration of that period.

(7) Ifallthe parties to an action consent, the action may be withdrawn
without the leave ofthe Court atany time before trial by a written consent
to the action being withdrawn signed by all the parties.

Discontinuance of action, etc., with leave (0.21,r.3)

3.—(1) Except as provided by rule 2, a party may not discontinue an
action (whether begun by writ or otherwise) or counterclaim, or
withdrawany particular claim made by him therein, without the leave of
tne Court, and the Court hearing an application for the grant of such
leave may order the action or counterclaim to be discontinued, or any
particular claim made therein to be struck out, asagainstany or allofthe
parties against whom it is brought or made on such terms as to costs, the
bringing of a subsequent action or otherwise as it thinks just.

(2) Anapplication for the grant of leave under this rule may be made
by summons or motion or by notice under Order 25, Rule 7.

Effect of discontinuance (0.21, r.4)

4. Subject to any terms imposed by the Court in granting leave under
rule 3, the fact thata party has discontinued an action or counterclaimor
withdrawn a particular claim made by him therein shall notbe a defence
to a subsequent action for the same, or substantially the same, cause
of action.

Stay of subsequent action until costs paid (0.21, r.5)

5.—(1) Where a party has discontinued an action or counterclaim or
withdrawn any particular claim made by him therein and he is liable to
pay any other party’s costs of the action or counterclaim or the costs
occasioned to any other party by the claim withdrawn, then if, before
payment of those costs, he subsequently brings an action for the same, or
substantially the same, cause of action, the Court may order the pro-
ceedings in that action to be stayed until those costs are paid.

(2) An application for an order under this rule may be made by sum-
mons or motion or by notice under Order 25, Rule 7.

Withdrawal of summons (0.21, r.6)
6. A party who has taken outa summons in a cause or matter may not
withdraw it without the leave of the Court.
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ORDER 22

PAYMENT INTO AND OUT OF COURT

Payment into court (0.22, r.1)

1.—(1) Inany action for a debtor damages any defendant may atany
time pay into Court a sum of money in satisfaction of the cause of action
in respect of which the plaintiff claims or, where two or more causes of
action are joined in the action, a sum or sums of money in satistaction of
any or all of those causes of action.

(Z) On making any payment into Court under this rule, and on
increasing any such payment already made, the defendant must give
notice thereof in Form No. 11 in Appendix A to the plaintiff and every
other defendant (if any); and within three days after receiving the notice
the plaintiff must send the defendant a written acknowledgement of
its receipt.

(3) Adefendant may, withoutleave, give notice ofanincreascinapay-
ment made under this rule but, subject to that and without prejudice to
paragraph (5), a notice of payment may not be withdrawn or amended
without the leave of the Court which may be granted on such terms as
may be just.

(4) Where two or more causes of action are joined in the action and
money is paid into Courtunder this rule in respect of all, or some only of,
those causes of action, the notice of payment—

(a) muststate that the money is paid in respect of all those causes of
action or, as the case may be, must specify the cause or causes of
action in respect of which the payment is made, and

(b) where the defendant makes separate payments in respect of
each, or any two or more, of those causes of action, must specify
the sum paid in respect of that cause or,as the case may be, those
causes of action.

(5) Where a single sum of money is paid into Court under this rule in
respect of two or more causes of action, then, if it appears to the Court
that the plaintiffis embarrassed by the payment, the Court may, subject
to paragraph (6), order the defendant to amend the notice of payment so
as to specify the sum paid in respect of each cause of action.

(6) Where a cause of action under the Compensation to Relatives Act
and a cause of action under the Law Reform (Miscellaneous Provisions)
(Death and Interest) Act are joined in an action, with or without any
other cause of action, the causes of action under the said Acts shall, for
the purpose of paragraph (5), be treated as one cause of action.

(7) For the purposes of this rule, the plaintiff's cause of action in res-
pect of a debt or damages shall be construed as a cause of action in res-
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PAYMENT INTO AND OUT OF COURT 0.22,r.2

pect, also, of such interest as might be included in the judgment, if
judgment were given at the date of the payment into Court.

Payment in by defendant who has counterclaimed (0.22, r.2)

2. Wherea defendant, who makes by counterclaim a claim againstthe
plaintiff for a debt or damages, pays a sum o1 Sums of money into Court
under rule 1, the notice of payment must state, if it be the case, that in
making the payment the defendant has taken into account and intends
to satisty—

(a) the cause of action in tespect of which he claims, or
(b) where two or more causes of action are joined in the counter-
claim, all those causes of action or, if not all, which of them.

Acceptance of money paid into Court (O0.22, r.3)

3.—-(1) Where money is paid into Court under rule 1, then subject to
paragraph (2), within 21 days after receipt of the notice of payment or,
where more than one payment has been made or the notice has been
amended, within 21 days after receipt of the notice of the last payment or
the amended notice but, in any case, before the trial or hearing of the
action begins, the plaintiff may—

(a) where the money was paid in respect of the cause ofactionorall
the causes of action in respect of which he claims, accept the
money in satisfaction of that cause of action or those causes of
action, as the case may be, or

(b) where the money was paid in respect of some only of the causes
of action in respect of which he claims, accept in satisfaction of
any such cause orcauses ofaction the sum specified in respectof
that cause or those causes of action in the notice of payment,

by giving notice in Form No. 12 in Appendix A to every defendantto the
action.

(2) Where after the trial or hearing of an action has begun—

(a) money is paid into court under rule 1, or

(b) money in court is increased by a further payment into court
under that rule,

the plaintiff may accept the money in accordance with paragraph (1)
within 2 days after receiptof the notice of paymentor notice of the further
payment, as the case may be, but, in any case, before the judge begins to
deliver judgment.

(3) Rule 1(5)shallnotapply in relation to money paid into courtinan
action after the trial or hearing of the action has begun.

(4) On the plaintiff accepting any money paid into court all further
proceedings in the action or in respect of the specified cause or causes of
action, as the case may be, to which the acceptance relates, both against
the defendant making the payment and against any other defendant
sued jointly with or in the alternative to him shall be stayed.

(5) Where money is paid into coutt by a defendant who made a coun-
terclaim and the notice of payment stated, in retation to any sum so paid,
that in making the payment the defendant had taken into account and
satisfied the cause or causes of action, or the specified cause or causes of
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action in respect of which he claimed, then, on the plaintiff accepting
thatsum,all further proceedings on the counterclaim or in respect of the
specified cause or causes of action, as the case may be, against the plain-
tiff shall be stayed.

(6) Aplaintiff who has accepted any sum paid into court shall, subject
to rules 4 and 9 and Order 80, rule 10, be entitled to receive payment of
that sum in satisfaction of the cause or causes of action to which the
acceptance relates.

Order for payment out of money accepted required in certain
cases (0.22, r.4)
4.—(1) Where a plaintiff accepts any sum paid into Court and that
sum was paid into Court—

(a) by some but notall of the defendants sued jointly orin the alter-
native by him, or
(b) with a defence of tender before action, or

(¢) insatisfaction either of causes of action arising under the Com-
pensation to Relatives Act and the Law Reform (Miscellaneous
. Provisions){(Death and Interest) Act, orof a cause of action aris-
ingunder the first mentioned Act where more than one person is

entitled to the money,
the money in Court shall not be paid outexceptunder paragraph (2)orin
pursuance of an order of the Court, and the order shall deal with the
whole costs of the action or of the cause of action to which the payment

relates, as the case may be.

(2) Where an order of the Court is required under paragraph (1) by
reason only of paragraph (1)(a), then if, either before or after accepting
the money paid into Court by some only of the defendants sued jointly or
in the alternative by him, the plaintiff discontinues the action against all
other defendants and those defendants consent in writing to the pay-
ment out of that sum, it may be paid out without an order of the
Court.

(3) Where after the trial or hearing of an action has begun  plaintiff
accepts any money paid into court and all further proceedings in the
action or in respect of the specified cause or causes of action, as the case
may be, to which the acceptance relates are stayed by virtue of rule 3(4),
then, notwithstanding anything in paragraph (2), the money shall not be
paid outexceptin pursuance of an order of the Court, and the order shall
deal with the whole costs of the action.

Money remaining in Court (0.22, r.5)

5. Ifany money paid into Courtin an action is notaccepted in accord-
ance with rule 3, the money remaining in court shall not be paid out
except in pursuance of an order of the Court which may be made at any
time before, at or after the trial or hearing of the action; and where such
an order is made before the trial or hearing the money shall not be paid
out except in satisfaction of the cause or causes of action in respect of
which it was paid in.

76

(Cap. 29)
{Cap. 27)

ottt 1




PAYMENT INTO AND oUT OF COURT 0.22,r.6

Counterclaim (0. 22, r.6)

6. A plaintiff against whom a counterclaim is made and any other
defendant to the counterclaim may pay money into Court in accordance
with rule 1, and that rule and rules 3 (except paragraph (5) ),4 and 5 shall
apply accordingly with the necessary modifications.

Non-disclosure of payment into Court (0.22, r.7)

7. Except in an action to which a defence of tender before action is
pleaded, and except in an action all further proceedings in which are
stayed by virtue of rule 3(4) after the trial or hearing has begun, the fact
that money has been paid into Court under the foregoing provisions of
this Order shall not be pleaded and no communication of that fact shall
be made to the Court at the trial or hearing of the action or counterclaim
orofany question orissue as to the debt or damages until all questions of
liability and of the amount of debt or damages have been decided.

Money paid into Court under order (0.22, r.8)

8.—(1) Subject to paragraph (2) money paid into Court under an
order of the Court or a certificate of the Registrar shall not be paid out
cxcept in pursuance of an order of the Court.

(2) Unless the Court otherwise orders, a party who has paid money
into Court in pursuance of an order made under Order 14—

(a) may by notice to the other party appropriate the whole or any
part of the money and any additional payment, if necessary, to
any particular claim made in the writ or counterclaim, as the
case may be, and specified in the notice, or

(h) ifhe pleads a tender, may by his pleading appropriate the whole
or any part of the money as payment into Court of the money
alleged to have been tendered;

and money appropriated in accordance with this rule shall be deemed to
be money paid into Court in accordance with rule I or money paid into
Court with a plea of tender, as the case may be, and this Order shall
apply accordingly.

To whom payment to be made (0.22, r.9)

9. Paymentoutof money in Courtshall be made to the person entitled
or,on his written authority, to his solicitor, or, if the Court so orders, to his
solicitor without such authority.

Payment out: small intestate estates (0.22, r.10)

10. Where a person entitled to a fund in Court, or a share of such fund,
dies intestate and the Court is satisfied that no grant of administration of
his estate has been made and that the assets of his estate do not exceed
$2,000in value, including the value of the fund or share, it may order that
the fund or share shall be paid to the person who, being a widower,
widow, child, father, mother, brother or sister of the deceased, would
have the prior right to a grant of administration of the estate of the
deceased.
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Mode in which money in Court to be dealt with (0.22, r.11)
11. Money to be paid into Court shall be paid to the Registrar who

shall pay it into his official banking account.
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ORDER 23

SECURITY FOR COsTS

Security for costs of action, etc. (0.23, r.1)

1.—(1) Where, on the application of a defendant to an action or other
proceeding in the High Court, it appears to the Court—

(a) that the plaintiff is ordinarily resident out of the jurisdiction,
or

(b) that the plaintiff (not being a plaintiff who is suing in a repre-
sentative capacity) is a nominal plaintiff who is suing for the
benefit of some other person and that there is reason to believe
that he will be unable to pay the costs of the defendantif ordered
to do so, or

(c) subject to paragraph (2), that the plaintiff's address is not stated
in the writ or other originating process or is incorrectly stated
therein, or

(d) that the plaintiff has changed his address during the course of
the proceedings with a view to evading the consequences of
the litigation,

then if, having regard to all the circumstances of the case, the Court
thinksitjustto do so,it may orderthe plaintiffto give such security forthe
defendant's costs of the action or other proceeding as it thinks just.

(2) The court shall not require a plaintiff to give security by reason
only of paragraph (1)(¢) if he satisfies the Court that the failure to state
his address or the mis-statement thereof was made innocently and
without intention to deceive.

(3) The references in the foregoing paragraphs to a plaintiff and a
defendant shall be construed as references to the person (howsoever des-
cribed on the record) who is in the position of plaintiff or defendant, as
the case may be, in the proceeding in question, including a proceeding
on a counterclaim.

Manner of giving security (0.23, r.2)

2. Where an order is made requiring any party to give security for
costs, the security shall be given in such manner, at such time, and on
such terms (if any), as the Court may direct.

Saving for enactments (0.23, r.3)

3. This Order is without prejudice to the provisions of any enactment
which empowers the Court to require security to be given for the costs of
any proceedings.

The State may not be ordered to give security (©.23,r4)

4. Forthe avoidance of doubtitis hereby declared thatan ordertogive
security for costs may not be made against the State in any proceed-
ings.
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ORDER 24

DISCOVERY AND INSPECTION oF DOCUMENTS

Mutual discovery of documents (0.24, r.1)

1.—(1) After the close of pleadings in an action begun by writ there
shall, subject to and in accordance with the provisions of this Order, be
discovery by the parties to the action of the documents which are or have
been in their possession, custody or power relating to mattersin question
in the action.

(2) Nothingin this Order shall be taken as preventing the partiestoan
action agreeing to dispense with or limit the discovery of documents
which they would otherwise be required to make to each other.

Discovery by parties without order (0.24, r.2)

2.—(1) Subjecttothe provisions of this rule and of rule 4, the parties to
an action between whom pleadings are closed must make discovery by
exchanginglists of documents and, accordingly, each party must, within
14 days after the pleadings in the action are deemed to be closed as be-
tween him and any other party, make and serve on that other party a list
of the documents which are or have been in his possession, custody or
power relating to any matter in question between them in the action.
Without prejudice to any directions given by the Court under Order 16,
rule 4, this paragraph shall not apply in third party proceedings, includ-
ing proceedings under that Order involving fourth or subsequent
parties.

(2} Unless the Court otherwise orders,a defendanttoan actionansing
out of an accident on land due to a collision or apprehended collision
involving a vehicle shall not make discovery of any documents to the
plaintiff under paragraph (1).

(3) Paragraph (1) shall not be taken as requiring a defendant to an
action for the recovery of any penalty recoverable by virtue of any enact-
ment to make discovery of any documents.

(4) Paragraphs(2) and (3) shall apply in relation to a counterclaim as

‘they apply in relation to an action but with the substitution, for the

reference in paragraph (2}to the plaintiff,of areference to the party mak-
ing the counterclaim.

(5) Onthe application of any party required by this rule to make dis-
covery of documents, the Court may—

(a) order that the parties to the action or any of them shall make
discovery under paragraph (1) of such documents or classes of
documents only, or as to such only of the matters in guestion, as
may be specificd in the order, or '

(b) if satisfied that discovery by all or any of the parties 1s not
necessary, or not necessary at the stage of the action, order that
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there shall be no discovery of documents by any orall of the par-
ties either at all or at that stage;
and the Court shall make such an order if and so far as it is of opinion
that discovery is not necessary either for disposing fairly of the action or
for saving costs.

(6) An application for an order under paragraph (5) must be by sum-
mons, and the summons must be taken out before the expiration of the
period within which by virtue of this rule discovery of documents in the
action is required to be made.

(7) Any party to whom discovery of documents is required to be made
under this rule may, at any time before the summons for directions in the
action is taken out, serve on the party required to make such discovery a
notice requiring him to make an affidavit verifying the list he is required
to make under paragraph (1), and the party on whom such a notice is ser-
ved must, within 14 days after service of the notice, make and file an
affidavit in compliance with the notice and serve a copy of the affidavit
on the party by whom the notice was served.

Order for discovery (0.24, r.3)

3.—(1) Subject to the provisions of this rule and of rules 4 and 8, the
Court may order any party to a cause or matter (whether begun by writ,
originating summons or otherwise) to make and serve on any other party
a listof the documents which are or have been in his possession, custody
or power relating to any matter in question in the cause or matter, and
may at the same time or subsequently also order him to make and file an
affidavit verifying such a list and to serve a copy thereof on the other
party.

(2) Where a party who is required by rule 2 to make discovery of
documents fails to comply with any provision of that rule, the Court, on
the application of any party to whom the discovery was required to be
made, may make an order against the first-mentioned party under
paragraph (1) of this rule or, as the case may be, may order him to make
and file an affidavit verifying the list of documents he is required to make
under rule 2 and to serve a copy thereof on the applicant.

(3) An order under this rule may be limited to such documents or
classes of documentonly, orto such only of the mattersin question in the
cause or matter, as may be specified in the order.

Order for determination of issue, etc., before discovery (0.24, r.4)

4.—(1) Where on an application for an order under rule 2 or 3 it
appears to the Court that any issue or question in the cause or matter
should be determined before any discovery of documents is made by the
parties, the Court may order that that issue or question be determined
first.

(2) Wherein an action begun by writ an order is made under this rule
for the determination of an issue or question, Order 25, rules 2 to 7, shall,
with the omission of so much of rule 7(1) as requires parties to serve a
notice specifying the orders and directions which they desire and with
any other necessary modifications, apply as if the application on which
the order was made were a summons for directions.
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Form of list and affidavit (0.24, r.5)

5.—(1) Alistof documents made in compliance with rule 2 or with an
order under rule 3 must be in Form No. 13 in Appendix A, and must
enumerate the documents in a convenient order and as shortly as poss-
ible but describing each of them or, in the case of bundles of documents
of the same nature, each bundle, sufficiently to enable it to be
identified.

(2) Ifitis desired toclaim thatany documents are privileged from pro-
duction, the claim must be made in the list of documents with a sufficient
statement of the grounds of the privilege.

(3) An affidavit made as aforesaid verifying a list of documents must
be in Form No. 14 in Appendix A.

Defendant entitled to copy of co-defendant’s list (0.24, r.6)

6.—(1) A defendant who has pleaded in an action shall be entitled to
have a copy of any list of documents served under any of the foregoing
rules of this Order on the plaintiff by any other defendant to the action;
and a plaintiff against whom a counterclaim is made in an action begun
by writ shall be entitled to have a copy of any list of documents served
under any of those rules on the party making the counterclaim by any
other defendant to the counterclaim.

(2) A party required by virtue of paragraph (1) to supply a copy of a list
of documents mustsupply it free of charge on a request made by the party
entitled to it.

(3) Where in an action begun by. originating summons the Court
makes an order under rule 3 requiring a defendant to the action toserve a
list of documents on the plaintiff, it may also order him to supply any
other defendant to the action with a copy of that list.

(4) Inthis rule “listof documents” includes an affidavit verifying a list
of documents.

Order for discovery of particular documents (0.24, r.7)

7.—(1) Subject to rule 8, the Court may atany time, on the application
of any party to a cause or matter, make an order requiring any other party
to make an affidavit stating whether any document specified or des-
cribed in the application or any class of document so specified or des-
cribed is, or has at any time been, in his possession, custody or power,
and if not then in his possession, custody or power, when he parted with
it and what has become of it.

(2) An order may be made against a party under this rule not-
withstanding that he may already have made or been required to make a
list of documents or affidavit under rule 2 or rule 3.

(3) An application for an order under this rule must be supported by
an affidavit stating the belief of the deponent that the party from whom
discovery is sought under this rule has, or atsome time had, in his posses-
sion, custody or power the document, or class of document, specified or
described in the application and that it relates to one or more of the mat-
ters in question in the cause or matter.
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Discovery to be ordered only if necessary (0.24, r.8)

8. On the hearing of an application for an order under rule 3 or 7, the
Court, if satisfied that discovery is not necessary, or not necessary at that
stage of the cause or matter, may dismiss or, as the case may be, adjourn
the application and shall in any case refuse to make such an orderif and
so [ar as it is of opinion that discovery is not necessary either for dispos-
ing fairly of the cause or matter or for saving costs.

Inspection of documents referred to in list (0.24,r. 9)

9. A party who has served a list of documents on any other party,
whether in compliance with rule 2 or with an order under rule 3, must
allow the other party to inspect the documents referred to in the list
(other than any which he objects to produce) and to take copies thereof
and, accordingly, he must when he serves the list on the other party also
serve on him a notice stating a time within 7 days after the service thereof
at which the said documents may be inspected at a place specified in
the notice. :

Inspection of documents referred to in pleadings and affidavits

(0.24,r.10) ‘

10.—(1) Any party to a cause or matter shall be entitled at any time to
serve a notice on any other party in whose pleadings or affidavits
reference is made to any document requiring him to produce that docu-
mentforthe inspection of the party giving the notice and to permit him to
take copies thereof.

(2) The party on whom/a notice is served under paragraph (1) must,
within 4 days after service of the notice, serve on the party giving the
notice a notice stating a time within 7 days after the service thereof at
which the documents, or such of them as he does not object to produce,
may be inspected at a place specified in the notice, and stating which (if
any) of the documents he objects to produce and on what grounds.

Order for production for inspection (0.24, r.1 1)
11.-~(1) Ifa party who is required by rule 9 to serve such a notice as is
therein mentioned or who is served with a notice under rule 10(1)—

(a) fails to serve a notice under rule 9 or, as the case may be, rule
10(2), or

(b} objects to produce any document for inspection, or

(¢) offers inspection at a time or place such that, in the opinion of
the Court, it is.unreasonable to offer inspection then or, as the
case may be, therg;

then, subject to rule 13(1), the Court may, on the application of the party
entitled to inspection, make an order for production of the documents in
question forinspection at such time and place, and in such manner, as it
thinks fit.

(2) Without prejudice to paragraph (1), but subject to rule 13(1) the
Court may, on the application of any party to a cause or matter, orderany
other party to permit the party applying to inspectany documents in the
possession, custody or power of that other party relating to any matterin
question in the cause or matter.
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(3) An application for an order under paragraph (2) must be suppor-
ted by an affidavit specifying or describing the documents of which
inspection is sought and stating the beliefof the deponentthattheyarein
the possession, custody or power of the other party and that they relate
to a matter in question in the cause or matter.

Order for production to Court (0.24, r.12)

12. At any stage of the proceedings in any cause or matter the Court
may, subject to rule 13(1), order any party to produce to the Court any
document in his possession, custody or power relating to any matter in
question in the cause or matter and the Court may deal with the docu-
ment when produced in such manner as it thinks fit.

Production to be ordered only if necessary, etc. (0.24, r.13)

13.—(1) No order for the production of any documents for inspection
or to the Court shall be made under any of the foregoing rules unless the
Court is of opinion that the order is necessary either for disposing fairly
of the cause or matter or for saving costs.

(2) Where on an application under this Order for production of any
document for inspection or to the Court, privilege from such production
is claimed or objection is made to such production on any other ground,
the Court may inspect the document for the purpose of deciding whether
the claim or objection is valid.

Production of business books (0.24, r.14)

14.—(1) Where production of any business books for inspection is
applied for under any of the foregoing rules, the Court may, instead of
ordering production of the original books for inspection, order a copy of
any entries therein to be supplied and verified by an affidavit of some
person who has examined the copy with the original books.

(2) Any such affidavit shall state whether or not there are in the
original book any and what erasures, interlineations or alterations.

(3) Notwithstanding that a copy of any entries in any book has been
supplied under this rule, the Court may order production of the book
from which the copy was made.

Document disclosure of which would be injurious to public interest:

saving (0.24, r.15)

15. The foregoing provisions of this Order shall be without prejudice
to any rule of law which authorises or requires the withholding of any
document on the ground that the disclosure of it would be injurious to
the public interest.

Failure to comply with requirement for discovery, etc. (0.24, r.16)

16.—(1) If any party who is required by any of the foregoing rules, or
by any order made thereunder, to make discovery of documents or to
produce any documents for the purpose of inspection or any other pur-
pose, fails to comply with any provision of that rule or with that order, as
the case may be, then, without prejudice, in the case of a failure to comply
with any such provision, to rules 3(2) and 11(1),—
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(a) that party shall not be entitled subsequently to produce a docu-
ment in respect of which default was made without the leave of
the Court, and

(b) the Court may make such order as it thinks just including, in
particular, an order that the action be dismissed or, as the case
may be, an order that the defence be struck out and judgment be
cntered accordingly.

(2) Ifany party against whom an order for discovery or production of
documents is made fails to comply with it. then, without prejudice to
paragraph (1), he shall be liable to committal.

(3) Serviceon a party’s barrister and solicitor ofan order for discovery
or production of documents made against that party shall be sufficient
service to found an application for committal of the party disobeyingthe
order,but the party may showin answer to the application that he had no
notice or knowledge of the order.

(4) A barrister and solicitor on whom such an order made against his
client is served and who fails without reasonable excuse to give notice
thereof to his client shall be liable to committal.

Revocation and variation of orders (0.24, r.17}

17. Any order made under this Order (including an order made on
appeal) may, on sufticient cause being shown, be revoked or varied by a
subsequent order or direction of the Court made or given at or before the
trial of the cause or matter in connection with which the original order
was made.
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ORDER 25

SumMmMONS FOR DIRECTIONS

Summons for directions (0.25, r.1)

1.—(1) With a view to providing, in every action to which this rule
applies, an occasion for the consideration by the Court of the pre-
parations for the trial of the action, so that—

(a} all matters which must or can be dealt with on interlocutory
applications and have not already been dealt with may so faras
possible be dealt with, and

(b) such directions may be given as to the future course of the action
as appear best adapted to secure the just, expeditious and
economical disposal thereof,

the plaintiff must, within one month after the pleadings in the action are
deemed to be closed, take out a summons (in these Rules referred to as a
summons for directions) returnable in not less than 14 days.

(2) This rule applies to all actions begun by writ except-—

(a) actions in which the plaintiff or defendant has applied for judg-
ment under Order 14, or in which the plaintiff has applied for
Jjudgmentunder Order 86, and directions have been given under
the relevant Order;

{b) actions in which the plaintiff or defendant has applied under
Order 18, rule 20, for trial without pleadings or further pleadings
and directions have been given under that rule;

(c) actions in which an order has been made under Order 24, rule 4,
for the trial of an issue or question before discovery;

(d) actionsinwhichdirections have been givenunder Order 29, rule
7

(¢) actions in which an order for the taking of an account has been
made under Order 43, r. 1;

(f actions for personal injuries for which automatic directions are
provided by rule 8.

(3) Where, in the case of any action in which discovery of documents
1s required to be made by any party under Order 24, rule 2, the period of
14 days referred to in paragraph (1) of that rule is extended, whether by
consent or by order of the Court or both by consent and by order,
paragraph (1) of this rule shall have effect in relation to that action as if
for the reference therein to one month after the pleadings in the action
are deemed to be closed there were substituted a reference to 14 days after
the expiration of the period referred to in paragraph (1) of the said rule 2
as so extended.
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(4) If the plaintiff does not take out a summons for directions in ac-
cordance with the foregoing provisions of this rule, the defendant or any
defendant may do so or apply for an order to dismiss the action.

(5) On an application by a defendant to dismiss the action under
paragraph (4) the Court may ¢ither distiss the action on such terms as
may be just or deal with the application as if it were a summons for
directtons.

(6) In the case of an action which is proceeding only as respects a
counterclaim, references in this rule to the plaintiff and defendant shall
be construed respectively as references to the party making the counter-
claim and the defendant to the counterclaim.

(7) Notwithstanding anythingin paragraph (1), any partytoanaction
to which this rule applies may take out a summons for directions atany
time after the defendant has given notice of intention to defend, or, if
there are two or more defendants, at least one of them has given such
notice. '

Duty to consider all matters (0.25, r.2)
2.—(1) When the summons for directions first comes to be heard, the
Court shall consider whether—

(a} itis possibletodeal then with all the matters which, by the subse-
quent rules of this Order, are required to be considered on the
hearing of the summons for directions, or

(b) itis expedient to adjourn the consideration of all orany of those
matters until a later stage.

(2) If when the summons for directions first comes to be heard the
Court considers that it is possible to deal then with all the said matters, it
shall deal with them forthwith and shall endeavour to secure that all
other matters which must or can be dealt with on interlocutory
applications and have not already been dealt with are also then dealt
with.

(3) If, when the summons for directions first comes to be heard, the
Court considers thatitis expedient to adjourn the consideration of all or
any of the matters which, by the subsequent rules of this Order, are
required to be considered on the hearing of the summons, the Courtshall
deal forthwith with such of those matters as it considers can convenien-
tly be dealt with forthwith and adjourn the consideration of the remain-
ing matters and shall endeavour to secure that all other matters which
must or can be dealt with on interlocutory applications and have not
already been dealt with are dealt with either thenorataresumed hearing
of the summons for directions.

(4) Subject to paragraph (5), and except where the parties agree to the
making of an order under Order 33 as to the place or modc of trial before
all the matters which, by the subsequent rules of this Order, are required
to be considered on the hearing of the summons for directions have been
dealt with, no such order shall be made until all those matters have been
dealt with.

(5) If, on the summons for directions, an action is ordered to be
transferred to a Magistrate’s court or some other court or tribunal
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paragraph (4) shall not apply and nothing in this Order shall be con-
strued as requiring the Court to make any further order on the
SUmMMOonS.

(6) Ifthe hearing of the summons for directions is adjourned without
a day being fixed for the resumed hearing thereof, any party may restore
it to the list on 2 days’ notice to the other partics.

Particular matters for consideration (0.25, r.3)

3. On the hearing of the summons for directions the Court shall in
particular consider, if necessary of its own motion, whether for the pur-
pose of saving costs any order should be made or direction given in the
exercise of the powers conferred by any of the following provisions, that
is to say—

(a) section 3(2) of the Evidence Act (which enables the Court to
order the admission in evidence of statements in documents
notwithstandingthat the makers of the statements are not called
as witnesses and notwithstanding that the original document is
not produced);

(b) Order 20, rule 5 and Order 38, rules 2to 7.

Admissions and agreements to be made (0.25, r.4)

4. At the hearing of the summons for directions, the Court shall
endeavour to secure that the parties make all admissions and all
agreements as to the conduct of the proceedings which ought reasonably
to be made by them and may cause the order on the summons to record
anyadmissions or agrecments so made, and (with a view to such special
order, ifany, as to costs as may be just being made at the trial) any refusal
to make any admission or agreement.

Limitation of right of appeal (0.25, r.5)

5. Nothing in rule 4 shall be construed as requiring the Court to
endeavour to secure that the parties shall agree to exclude or limit any
right of appeal, but the order made on the summons for directions may
record any such agreement.

Duty to give all information at hearing (0.25, r.6)

6.—(1) Subjecttoparagraph(2),noaffidavitshallbe used onthe hear-
ing of the summons for directions except by the leave or direction of the
Court, but, subject to paragraph (4), it shall be the duty of the parties to
the action and their advisers to give all such information and produce all
such documents on any hearing of the summons as the Court may
reasonably require for the purposes of enabling it properly to deal with
the summons.

The Court may, if it appears proper so to do in the circumstances,
authorise any such information or documents to be given or produced to
the Court without being disclosed to the other parties but, in the absence
of such authority, any information or document given or produced
under this paragraph shall be given or produced to all the parties present
or represented on the hearing of the summons as well as to the Court.
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(2) No leave shall be required by virtue of paragraph (1) for the use of
an affidavitby any party on the hearing of the summons for directions in
connection with any application thereat for any order if, under any of
these rules, an application for such an order is required to be supported
by an affidavit.

(3) Ifthe Court onany hearing of the summons for directions requires
a party to the action or his solicitor to give any information or produce
any document and that information or document is not given or pro-

duced, then, subject to paragraph (4), the Court may—

(a} cause the facts to be recorded in the order with a view to such
special order, if any, as to costs as may be just being made at the
trial, or

(b) ifitappearstothe Courtto be justsoto do,orderthe whole orany
partofthe pleadings of the party concerned to be struck out, or, 1f
the party is plaintiffor the claimantundera counterclaim, order
the action or counterciaim to be dismissed on such terms as may
be just.

(4) Notwithstanding anythingin the foregoing provisions of this rule,
no information or documents which are privileged from disclosure shall
be required to be given or produced under this rule by or by the advisers
of any party otherwise than with the consent of that party.

Duty to make aII interlocutory appllcatlons on summons for

directions (0.25, r.7)

7.—(1) Any party to whom the sunmmons for directions is addressed
must so far as practicable apply at the hearing of the summons for any
orderor directions which he may desire as to any matter capable ofbeing -
dealt with on an interlocutory application in the action and mustnotless
than 7 days before the hearing of the summons, serve on the other parties
a notice specifying those orders and directions in so far as they differ
from the orders and directions asked for by the summons. j

(2) If the hearing of the summons for directionsis adjourned and any
party to the proceedings desires to apply at the resumed hearing for any
order or directions not asked for by the summons or in any notice given
under paragraph (1), he must, not less than 7 days before the resumed
hearing of the summons, serve on the other parties a notice specifying
those orders and directions in so far as they differ from the orders and
directions asked for by the summons or in any such notice as
aforesaid.

(3) Any application subsequent to the summons for directions and
before judgment as to any matter capable of being dealt with on an
interlocutory application in the action must be made under the sum-
mons by 2 clear days’ notice to the other party stating the grounds of
the application.

Automatic directions in personal injury actions (0.25, r.8)

8.—(1) Whenthe pleadingsinanyaction to which thisruleappliesare
deemed to be closed the following directions shall take effect
automatically:
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(aj there shall be discovery of documents within 14 days in accord-
ance with Order 24, rule 2, and inspection within seven days
thereafter, save that where liability is admitted, or where the
action arises out of a road accident, discovery shall be limited to
disclosure by the plaintiff of any documents relating to
special datnages;

(b) subject to paragraph (2), where any party intends to place
reliance at the trial on expertevidence, he shall, within 10 weeks,
disclose the substance of that evidence to the other partiesin the
form of a written report, which shall be agreed if possible;

(c) unless such reports are agreed, the parties shall be at liberty to
call as expert witnesses those witnesses the substance of whose
evidence has been disclosed in accordance with the preceding
sub-paragraph, except that the number of expert witnesses shall
be limited in any case to two medical experts and one expert of
any other kind;

(d) photographs, a sketch plan and the contents of any police acci-
dent report book shall be receivable in evidence at the trial, and
shall be agreed if possible.

(2) Where paragraph 1(b) applies to more than one party the reports
shall be disclosed by mutual exchange, medical for medical and non-
medical for non-medical, within the time provided or as soon thereafter
as the reports on each side are available.

(3) Nothing in paragraph (1) shall prevent any party 10 an acticn w
which this rule applies from applying to the Court for such further or
different directions or orders as may, in the circumstances, be
appropriate.

(4) TFor the purposes of this rule—

“3 road accident” means an accident on land due to a collision or
apprehended collision involving a vehicle; and “documents relat-
ing to special damages” include documents relating to any indus-
trial injury, industrial disablement or sickness benefit rights.

(5) This rule applies to any action for personal injuries except any

action where the pleadings contain an allegation of a negligent act or
omission in the course of medical treatment.

90



0.26, r.1

ORDER 26

INTERROGATORIES

Discovery by interrogatories (0.26, r.1)
1.—(1) A party to any cause or matter may apply to the Court for an
order—

(a) givinghim leavetoserve on any other party interrogatories relat-
ing to any matter in question between the applicant and that
other party in the cause or matter, and

(b) requiring that other party to answer the interrogatories on
affidavit within such period as may be specified in the order.

(2) A copy of the proposed interrogatories must be served with the
summons, or the notice under Order 25, rute 7, by which the application
for such leave is made.

(3) On the hearing of an application under this rule, the Court shall
give leave as to such only of the interrogatories as it considers necessary
either for disposing fairly of the cause or matter or for saving costs; and in
deciding whetherto give leave the Court shall take into account any offer
made by the party to be interrogated to give particulars or to make
- admissions or to produce documents relating to. any matter in
question

(4) Aproposed interrogatory which does not relate to such a matter as
is mentioned in paragraph (1) shall be disallowed notwithstanding that
it might be admissible in oral cross-examination of a witness.

Interrogatories where party is a body of persons (0.26, r.2)

2. Where a party to a cause or matter is a body of persons, whether cor-
porate or unincorporate, being a body which is empowered by law to sue
or be sued whether in its own name or in the name of an officer or other
person, the Court may, on the application of any other party, make an
order allowing him to serve interrogatories on such officer or member
of the body as may be specified in the order.

Statement as to party, etc., required to answer (0.26, r.3)

3. Where interrogatories are to be servd on two or more parties or arc
required to be answered by an agent or servant of a party, a note at the
end of the interrogatories shall state which of the interrogatories each
partyor,asthe case maybe,an agentor servantis required to answer, and
which agent or servant.

Objection to answer on ground of privilege (0.26, r.4)

4. Where a person objects to answering any interrogatory on the
ground of privilege he may take the objection in his affidavit in
answer.
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Insufficient answer {(0.26, r.5)

5. If any person on whom interrogatories have been served answers
any of them insufficiently, the Court may make an order requiring him
to make a further answer, and either by affidavit or on oral examination
as the Court may direct.

Failure to comply with order (0.26, r.6)

6.—(1) Ifaparty against whom an order is made under rule 1 or 5fails
to comply with it, the Court may make such order as it thinks just includ-
ing, in particular, an order that the action be dismissed or, as the case
may be, an order that the defence be struck out and judgment be
entered accordingly.

(2) If a party against whom an order is made under rule 1 or 5 fails to
comply with it, then, without prejudice to paragraph (1), he shall be lia-
ble to committal.

(3) Service on a party’s solicitor of an order to answer interrogatories
made against the party shall be sufficient service to found an application
for committal of the party disobeying the order, but the party may show
in answer to the application that he had no notice or knowledge of
the order.

(4) A solicitor on whom an order to answer interrogatories made
against his client is served and who fails without reasonable excuse to
give notice thereof to his client shall be liable to commiftal.

Use of answers to interrogatories at trial (0.26, r.7)

7. Aparty may putin evidence at the trial of a cause ormatter, or ofany
issue therein, some only of the answers to interrogatories, or part only of
such an answer, without putting in evidence the other answers or, as the
case may be, the whole of that answer, but the Court may look at the
whole of the anwers and if of opinion that any other answer or other part
of an answer is so connected with an answer or part thereof used in
evidence that the one ought not to be so used without the other, the Court
may direct that that other answer or part shall be put in evidence.

Revocation and variation of orders (0.26, r.8)

8. Any order made under this Order (including an order made on
appeal) may, on sufficient cause being shown, be revoked or varied by a
subsequent order or direction of the Court made or given at or before the
trial of the cause or matter in connection with which the original order
was made.
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ORDER 27

ADMISSIONS

Admission of case of other party (0.27, r.1)

1. Without prejudice to Order 18, rule 13, a party to a cause or matter
may give notice, by his pleading or otherwise in writing, that he admits
the truth of the whole or any part of the case of any other party.

Notice to admit (0.27, r.2)

2.—(1) Apartytoacause or matter may notlaterthan 21 days after the
cause or matter is set down for trial serve on any other party a notice
requiring him to admit, for the purpose of that cause or matter only, such
facts or such part of his case as may be specified in the notice.

(2) An admission made in compliance with a notice under this rule
shall not be used against the party by whom it was made in any cause or
matter other than the cause or matter for the purpose of which it was
made or in favour of any person other than the person by whom the
notice was given, and the Court may at any time allow a party to amend
or withdraw an admission so made by him on such terms as may be
Just.

Judgment on admissions (0.27, r.3)

3. Where admissions of fact orof partofa case are madebyapartytoa
cause or matter either by his pleadings or otherwise, any other party to
the cause or matter may apply to the Court for such judgment or order as
upon those admissions he may be entitled to, without waiting for the
determination of any other question between the parties and the Court
may give such judgment or make such order on the application as it
thinks just.

Admission and production of documents specified in list of
documents (0.27, r.4)

4.—(1) Subjectto paragraph (2) and without prejudice to the rightofa
party to object to the admission in evidence of any document, a party on
whom a list of documents is served in pursuance of any provision of
Order 24 shall, unless the Court otherwise orders, be deemed to
admit—

(a) thatany document describedin the listasan original document
is such a document and was printed, written, signed or executed
as it purports respectively to have been, and

(b} that any document described therein as a copy is a true copy.
This paragraph does not apply to a document the authenticity of
which the party has denied in his pleading.
(2) If before the expiration of 21 days after inspection of the
documents specified in a list of documents or after the time limited for
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inspection of those documents expires, whichever is the later, the party
on whom the list is served serves on the party whose listit is a notice stat-
ing, in relation to any document specified therein, that he does notadmit
the authenticity of that document and requiresit to be proved at the trial,
he shall not be deemed to make any admission in relation to that docu-
ment under paragraph (1).

(3) A party to a cause or matter by whom a list of documents is served
on any other party in pursuance of any provision of Order 24 shall be
deemed to have been served by that other party with a notice requiring
him to produce at the trial of the cause or matter such of the documents
specificd in the list as are in his possession, custody or power.

(4) The foregoing provisions of this rule apply in relation to an
affidavit made in compliance with an order under Order 24, rule 7, as
they apply in relation to a list of documents served in pursuance of any
provision of that Order.

Notices to admit or produce documents (0.27, r.5)

5.—(1) Exceptwhere rule4(1)applies,a party toa cause or matier may
within 21 days after the cause or matter is set down for trial serve on any
other party a notice requiring him to admit the authenticity of the
documents specified in the notice.

(2) If a party on whom a mnotice under paragraph (1) is served
desires to challenge the authenticity of any document therein specified
he must, within 21 days after service of the notice, serve on the party by
whom it was given a notice stating that he does not admit the authenticity
of the document and requires it to be proved at the trial.

(3) A party who fails to give a nottce of non-admission in accordance
with paragraph (2) in relation to any document shall be deemed to have
admitted the authenticity of that document unless the Court
otherwise orders.

(4) Except where rule 4(3) applies, a party to a cause or matter may
serve on any other party a notice requiring him to produce the
documents specified in the notice at the trial of the cause or matter.
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ORDER 28

ORIGINATING SUMMONS PROCEDURE

Application (0.28, r.1)

1. The provisions of this Order apply to all originating summonses
subject, in the case of originating summonses of any particular class, to
any special provisions relating to originating summonses of that class
made by these rules or by or under any Act; and, subject as aforesaid,
Order 32, rule 5, shall apply in relation to originating summonses as it
dpplies in relation to other summonses.

Affidavit evidence (0.28, r.2)

2.—(1) In any cause or matter begun by originating summons (not
beingan ex parte summons) the plaintiff must, before the expiration of 14
days after the defendant has acknowledged service, or, if there are two or
more defendants, atleast one of them has acknowledged service, file with
the Registry the affidavit evidence on which he intends to rely.

(2) In the case of an ex parte summons the applicant must file his
affidavit evidence not less than 4 clear days before the day fixed for
the hearing.

(3) Copies of the affidavit evidence filed in court under paragraph (1)
must be served by the plaintiff on the defendant, or, if there are two or
more defendants, on each defendant, before the expiration of 14 days
after service has been acknowledged by that defendant.

(4) Where a defendant who has acknowledged service wishes to
adduce affidavit evidence he must within 28 days after service on him of
copies of the plaintiff’s affidavit evidence under paragraph (3) file his
own affidavit evidence with the Registry and serve copies thereof on the
plaintiff and on any other defendant who is affected thereby.

(5) Aplaintiff on whom a copy of a defendant’saffidavitevidence has
been served under paragraph (4) may within 14 days of such service file
with the Registry further affidavit evidence in reply and shall in that
event serve copies thereof on that defendant.

(6) No other affidavit shall be received in evidence without the leave
of the Court.

(7) Where anaffidavitis required to be served by one party on another
party it shall be served without prior charge.

(8) The provisions of this rule apply subject to any direction by the
Court to the contrary.

(9) Inthis rule references to affidavits and copies of affidavits include
references to exhibits to affidavits and copies of such exhibits.

Fixing time for attendance of parties before Court (0.28,r.3}
3.—(1) Inthe case of an originating summons which is in Form No. 3
in Appendix A the plaintiff must, within one month of the expiry of the
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time within which copies of affidavit evidence may be served under rule
2, obtain an appointment for the attendance of the parties before the
Court for the hearing of the summons, and a day and time for their atten-
dance shall be fixed by a notice (in Form No. 15 in Appendix A) sealed
with the seal of the Court.

(2) A day and time for the attendance of the parties before the Court
for the hearing of an originating summons which is in Form No. 14 in
Appendix A, or for the hearing of an ex parte originating summons, may
be fixed on the application of the plaintiff or applicant, as the case may
be and, in the case of a summons which is required to be served, the time
limited for acknowledging service shall, where appropriate, be abridged
S0 as to expire on the next day but one before the day so fixed, and the
time limits for lodging affidavits under rule 2(2) and (3) shall, where
appropriate, be abridged so as to expire, respectively, on the fifth day
before, and the next day but one before, the day so fixed.

(3) Where a plaintiff fails to apply for an appointment under
paragraph (1), any defendant may, with the leave of the Court, obtain an
appointment in accordance with that paragraph provided that he has
acknowledged service of the originating summons.

Notice of hearing (0.28, r.4)

4—(1) Notless than4 clear days before the day fixed under rule 3 for
the attendance of the parties before the Court for the hearing of an
originating summons which isin Form No.3in Appendix A, the party on
whose application the day was fixed must serve a copy of the notice fix-
ing it on every other party who has acknowledged service of the sum-
mons and, if the first-mentioned party is a defendant, on the plaintiff,

(2) Notless than 4 clear days before the day fixed under rule 3 for the
hearing of an originating summons which is in Form No.4in Appendix
A, the plaintiff must serve the summons on every defendant or, if any
defendanthas alreadybeen served with the summons, must serve on that
defendant notice of the day fixed for hearing.

Directions, etc., by Court (0.28, r.5)

5.—(1) The Court by whom an originating summons is heard may, if
the liability of the defendant to the plaintiffin respect of any claim made
by the plaintiff is established, make such order in favour of the plaintiff
as the nature of the case may require, but where the Court makes an order
under this paragraph against a defendant who does not appear at the
hearing, the order may be varied or revoked by a subsequent order of the
Court on such terms as it thinks just.

(2) In any case where the Court does not dispose of any originating
summons altogether at a hearing, or order, the cause or matter begun by
itto be transferred to a Magistrate’s Court or some other court or tribunal
or make an order under rule 9, the Court shall give such directions as to
the further conduct of the proceedings as it thinks best adapted to secure
the just, expeditious and economical disposal thereof.

(3) Without prejudice to the generality of paragraph (2), the Court
shall,atasearly a stage of the proceedings on the summons as appearsto
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it to be practicable, consider whether there is or may be a dispute as to
fact and whether the just, expeditious and economical disposal of the
proceedings can accordingly best be secured by hearing the summons
onoralevidence or mainly on oral evidence and, ifitthinks fit, mayorder
that no further evidence shall be filed and that the summons shall be
heard on oral evidence or partly on oral evidence and partly on affidavit
evidence, with or without cross-examination of any of the deponents, as
1t may direct.

(4) Withoutprejudiceto the generality of paragraph (2),and subject to
paragraph (3), the Court may give directions as to the filing of evidence
and as to the attendance of deponents for cross-examination and any
directions which it could give under Order 25 if the cause or matter had
been begun by writ and the summons were a summons for directions
under that Order.

Adjournment of summons (0.28, r.6)

6.—(1) The hearing of the summons by the Court may (if necessary)
be adjourned from time to time, either generallyorto a particulardate, as
may be appropriate, and the powers of the Court under rule 5 may be
exercised at any resumed hearing. .

(2) Ifthe hearing of the summons is adjourned generally, the party on
whose application the day for its hearing was fixed under rule 3 may re-
store itto the list on two days’ notice to all the other parties {except, unless
the Court otherwise directs, a defendant who, in the case of a summons
in Form No. 13 in Appendix A, has failed to acknowledge service of the
sumrmons ofr, in the case of a summons in Form No. 14 in Appendix A,
has not been served with the summons), and any of those parties may re-
store it with the leave of the Court.

Appolications affecung party who has not acknowledged service
(0.28, r.7)

7. Where in a cause or matter begun by originating summons an
application is made to the Court for an order affecting a party who has
failed to acknowledge service, the Court hearing the application may
require to be satisfied in such manner as it thinks fit that the party
has so failed.

Counterclaim by defendant (0.28, r.8)

8~—(1) Adefendanttoan action begun by originating summons who
has acknowledged service of the summons and who alleges that he has
any claimoris entitled to any reliefor remedy against the plaintiffin res-
pectof any matter (whenever and however arising) may make a counter-
claiminthe action in respect of that matter instead of bringinga separate
action.

(2) A defendant who wishes to make a counterclaim under this rule
must at as early a stage in the proceedings as is practicable, inform the
Court of the nature of his claim and, without prejudice to the powers of
the Court under paragraph (3), the claim shall be made in such manner
as the Court may direct under rule 5 or rule 9.
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(3) Ifitappearsonthe application of a plaintiff against whom a coun-
terclaim is made under this rule that the subject-matter of the counter-
claim ought for any reason to be disposed of by a separate action, the
Court may order the counterclaim to be struck out or may order it to be
tried separately or make such other order as may be expedient.

Continuation of proceedings as if cause or matter begun by writ

(0.28, 1.9)

9.—(1) Where, in the case of a cause or matter begun by originating
summons, it appears to the Court at any stage of the proceedings that the
proceedings should forany reason be continued as if the cause or matter
had been begun by writ, it may order the proceedings to continue asifthe
cause or matter had been so begun and may, in particular, order thatany
affidavits shall stand as pleadings, with or without liberty to any of the
parties to add thereto or to apply for particulars thereof.

(2) Where the Court decides to make such an order, Order 25, rules 2
to 7. shall, with the omission of so much of rule 7(1) as requires parties to
serve a notice specifying the orders and directions which they require
and with any other necessary modifications, apply as if there had beena
summons for directions in the proceedings and that order were one of
the orders to be made thereon.

(3) This rule applics notwithstanding that the cause or matter in ques-
tion could not have been begun by writ.

(4) Every reference in these Rules to an action begun by writ shall,
unless the context otherwise requires, be construed as including a
reference to a cause or matter proceedings in which are ordered under
this rule to continue as if the cause or matter had been so begun.

Order for hearing or trial (0.28, r.10)

10. Except where the Court disposes of a cause or matter begun by
originating summons in chambers or orders it to be transferrévd to a
Magistrate’s Court or some other court or tribunal or makes an orderin
relation to it under rule 9 or some other provision of these Rules, the
Court shall, on being satisfied that the cause or matter is ready for deter-
mination, make such order as to the hearing of the cause or matter as
may be appropriate.

Failure to prosecute proceedings with despatch (0.28, r.11)

11.—(1) Ifthe plaintiffin a cause or matter begun by ortginating sum-
mons makes default in complying with any order or direction of the
Courtas to the conduct of the proceedings, or if the Court is satisfied that
the plaintiff in a cause or matter so begun is not prosecuting the pro-
ceedings with due despatch, the Court may order the cause or matter to
be dismissed or may make such other order as may be just.

(2) Paragraph (1) shall, with any necessary modifications, apply in
relation to a defendant by whom a counterclaim is made under rule 8 as
it applies in relation to a plaintiff.

(3) Where, by virtue of an order made under rule 9, proceedings in a
cause or matter begun by originating summons are to continue as if the
cause or matter had been begun by writ, the foregoing provisions of this
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rule shall not apply in relation to the cause or matter after the making of
the order.
Abatement etc. of action (0.28, r.12)

12. Order 34, rule 5, shall apply in relation to an action begun by
originating summons as it applies in relation to an action begun by

writ.
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ORDER 29

INTERLOCUTORY INJUNCTIONS, INTERIM PRESERVATION OF
PROPERTY, INTERIM PAYMENTS, ETC

1. INTERLOCUTORY INJUNCTIONS, INTERIM PRESERVATION
OF PROPERTY, ETC

Application for injunction (0.29, r.1)

1.—(1) Anapplication for the grant of an injunction may be made by
any party to a cause or matter before or after the trial of the cause or mat-
ter, whether or nota claim for the injunction was included in that party’s
writ, originating summons, counterclaim or third party notice, as the
case may be.

(2) Where the appiicant is the plaintiff and the case is one of urgency
* such application may be made ex parte on affidavit but, except as
- aforesaid, such application must be made by motion or summons.

(3) The plaintiff may not make such an application before the issue of
the writ or originating summons by which the cause or matter is to be
begun except where the case is one of urgency, and in that case the
injunction applied for may be granted on terms providing for the issue of
the writ or surnmons and such other terms, if any, as the Court thinks
fit.

Detention, preservation, etc., of subject matter of cause or matter

(0.29, r.2)

2.—(1) On the application of any party to a cause or matter the Court
may make an order for the detention, custody or preservation of any
property which is the subject matter of the cause or matter, or as to which
any question may arise therein, or for the inspection of any such property
in the possession of a party to the cause or matter.

(2) For the purpose of enabling any order under paragraph (1) to be
carried out the Court may by the order authorise any person to euter
upon any land or building in the possession of any party to the cause
or matter.

(3) Where the right of any party to a specific fund is in dispute in a
cause or matter, the Court may, on the application of a party to the cause
or matter, order the fund to be paid into court or otherwise secured.

(4) Anorder under this rule may be made on such terms, if any, as the
Court thinks just.

(5) Anapplication for an order under this rule must be made by sum-
mons or by notice under Order 25, rule 7.

(6) Unless the Court otherwise directs, an application by a defendant
for such an order may notbe made before he acknowledges service of the
writ or originating summons by which the cause or matter was begun.
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Power to order sampies to be taken, etc. (0.29, r.3)

3.—(1) Where it considers it niccessary or expedient for the purpose of
obtaining full information or evidence in any cause or matter, the Court
may, on the application of a party to the cause or matter, and on such
terms, if any, as it thinks just, by order authorise or require any sample to
be taken of any property which is the subject-matter of the cause or mat-
ter or as to which any question may arise therein, any observation to be
made on such Property or any experiment to be tried on or with such
property.

(2) For the purpose of enabling any order under paragraph (1) to be
carried out the Court may by the order authorise any person to enter
upon any land or building in the possession of any party to the cause
Or matter,

(3) Rule 2(5) and (6) shall apply in relation to an application for an
order under this rule as they apply in relation to an application for an
order under that rule.

Sale of perishable property, etc. (0.29, r.4)

4.—(1) The Court may, on the application of any party to a cause or
matter, make an order for the sale by such person, in such manner
and on such terms (if any) as may be specified in the order, of any
property (other than land) which is the subject-matter of the cause or
matter or as to which any question arises therein and which is of a
perishable nature or likely to deteriorate if kept or which for any other
good reason it is desirable to sell forthwith.

In this paragraph “land” includes any interest in, or right over,
land.

(2) Rule 2 (5) and (6) shall apply in relation to an application for an
order under this rule as they apply in relation to an application for an
order under that rule.

Order for early trial (0.29, r.5)

5. Where on the hearing of an application, made before the trial of 2
cause or matter, for an injunction or the appointment of a receiver or an
orderunderrule 2,3 or4it appears to the Court that the matter in dispute
can be better dealt with by an early trial than by considering the whole
merits thercof for the purposes of the application, the Court may make
an order accordingly and may also make such order as respects the
period before trial as the justice of the case requires.

Where the Court makes an order for early trial it shall by the order
determine the place and mode of the trial.

Recovery of personal property subject to lien, etc. (0.29, r.6)

6. Where the plaintiff, or the defendant by way of counterclaim,
claims the recovery of specific property (other than land) and the party
from whom recoveryis sought does not dispute the title of the party mak-
ing the claim but claims to be entitled to retain the property by virtue of a
lien or otherwise as security for any sum of money, the Court, at any time:
after the claim to be so entitled appears from the pleadings (ifany) or by
affidavit or otherwise to its satisfaction, may order that the party seeking

101



0.29,r.7 INTERLOCUTORY INJUNCTIONS, INTERIM

to recover the property be at liberty to pay into court, to abide the event of
the action, the amount of money in respect of which the security is
claimed and such further sum (if any) for interest and costs as the Court
may direct and that, upon such payment being made, the property
claimed be given up to the party claiming it.

Directions (0.29, r.7) '

7.—(1) Where an application is made under any of the foregoing pro-
visions of this Order, the Court may give directions as to the further pro-
ceedings in the cause or matter.

(2) If,in an action begun by writ, not being any such action asis men-
tioned in sub-paragraphs(a) to (c) and (e) to (h) of Order 25, rule 1 (2), the
Court thinks fit to give directions under this rule before the summons for
directions, rules 2 to 7 of that Order shall, with the omission of so much of
rule 7 (1) as requires parties to serve a notice specifying the orders and
directions which they desire and with any other necessary mod-
ifications, apply as if the application were a summons for directions.

Allowance of income of property pendente lite (0.29, r.8)

8. Where any real or personal property forms the subject-matter of
any proceedings, and the Courtis satisfied that it will be more than suffi-
cient to answer all the claims thereon for which provision ought to be
made in the proceedings, the Court may at any time allow the whole or
partoftheincome of the property to be paid, during such period as it may
direct, to any or all of the parties who have an interest therein or. may
direct thatany partofthe personal property be transferred or delivered to
any or all of such parties.

IL. INTERIM PAYMENTS

Interpretation of Part Il (C.29, r.9)
9. In this Part of this Order—

“interim payments”, in relation to a defendant, means a payment on
account of any damages, debt or other sum (excluding costs) which
he may be held liable to pay to or for the benefit of the plaintiff; and
any person who, for the purpose of the proceedings, acts as next
friend of the plaintiff or guardian of the defendant.

Application for interim payment (0.29, r.10)

10.—(1) The plaintiff may, at any time after the writ has been served
on a defendant and the time limited for him to acknowledge service has
expired, apply to the Court for an order requiring that defendant to make
an interim payment.

(2) Anapplication under this rule shall be made by summons butmay
be included in a summons for summary judgment under Order 14 or
Order 86.

(3) An application under this rule shall be supported by an affidavit
which shall—

(a) verify the amountofthe damages,debtor othersumto which the
application relates and the grounds of the application;
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(b) exhibit any documentary evidence reljed on by the plaintiff in

support of the application,

day.
(5) Notwithstanding the making or refygg] ofan order for ap interim

bayment, a second o subsequent application may be made upon
Cause shown.

Order for interim Payment in respect of damages {0.29, r.1 1)
H.—(1) If on the hearing ofan application under rule 10in an action
for damages, the Court jg satisfied—

(a) that the defendant against whom the order is sought (in this
baragraph referred to as “the respondent™) hag admitted
liability for the plaintiffs damages; or

(b) thatthe plaintiff hag obtainedjudgment against the respondent
for damages to be assessed; or

(b) a public authority; or

f¢) aperson whose meang and resources aresuchastoenapje himto
make the interim bayment.

Order for mterih Payment in respect of sums other than damages
(0.29, r.12)
12. 1f, on the hearing of an application under rule 10, the Court is
satisfied—
(@ that the plaintiff has obtained ap order for an account to be
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of the action, even if a final judgment or order were given or
made in favour of the defendant; or
{¢) that if the action proceeded to trial the plaintiff would obtain
judgment against the defendant for a substantial sum of money
apart from any damages or costs,
the Court may, if it thinks fit, and without prejudice to any contentions of
the parties as to the nature or character of the sum to be paid by the defen-
dant,orderthe defendant to make an interim paymentof such amountas
it thinks just, after taking into account any set-off, cross-claim or coun-
terclaim on which the defendant may be entitled to rety.

Manner of payment (0.29, r.13)

13.—(1) Subject to Order 80, rule 12, the amount of any interim pay-
ment ordered to be made shall be paid to the plaintiff unless the order
provides for it to be paid into court, and where the amount is paid into
court, the court may, on the application of the plaintiff, order the whole
or any part of it to be paid out to him at such time or times as the Court
thinks fit.

(2) An application under the preceding paragraph for money in
Court to be paid out may be made ex parte, but the Court may direct a
summons to be issued.

(3) Aninterim payment may be ordered to be made in one sum or by
such instalments as the Court thinks fit.

(4) Where a payment is ordered in respect of the defendant’s use and
occupation of land the order may provide for periodical payments to be
made during the pendency of the action.

- Directions on application under rule 10 (0.29, r.14)

14. Where an application is made under rule 10, the Court may give
directions as to the further conduct of the action, and, so far as may be
applicable, Order 25, rules 2 to 7, shall, with the omission of so much of
rule 7(1) as requires the parties to serve a notice specifying the orders and
directions which they require and with any other necessary mod-
ifications, apply as if the application were a summons for directions,
and, in particular, the Court may order an early trial of the action.

Non-disclosure of interim payment (0.29, r.15)

15. The fact that an order has been made under rule 11 or 12 shall not
be pleaded and, unless the defendant consents or the Court so directs, no
communication of that fact or of the fact that an interim payment has
been made, whether voluntarily or pursuantto an order, shall be made to
the Court at the trial, or hearing, of any question or issue as to liability or
damages until all questions of liability and amount have been
determined.

Payment into court in satisfaction (0.29, r.16)

16. Where, after making an interim payment, whether voluntary or
pursuantto an order, a defendant pays a sum of money into Court under
Order 22, rule 1, the notice of payment must state that the defendant has
taken into account the interim payment.

104

|
|
|




INTERLOCUTORY INJUNCTIONS, INTERIM 0.29, r.17

Adjustment on final judgment or order or on discontinuance

(0.29,r.17)

17. Where a defendant has been ordered to make an interim payment
orhasinfactmade an interim payment, whether voluntarily or pursuant
toan order, the Court may, in giving or making a final judgmentor order,
or granting the plaintiffleave to discontinue hisaction orto withdrawthe
claim in respect of which the interim payment has been made, or at any
other stage of the proceedings on the application of any party, make such
order with respect to the interim. payment as may be just, and in
particular—

(@) an order for the repayment by the plaintiff of all or part of the
interim payment, or

(b) an order for the payment to be varied or discharged, or

(c) an order for the payment by any other defendant of any part of
the interim payment which the defendant who made it is
entitled to recover from him by way of contribution or indem-
nity orin respect of any remedy or relief relating to or connected
with the plaintiff’s claim.

Counterclaims and other proceedings (0.29, r.18)

18. The preceding rules in this Part of this Order shall apply, with the
necessary modifications, to any counterclaim or proceeding commen-
ced otherwise than by writ, where one party seeks an order for an interim
payment to be made by another.
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ORDER 30

RECEIVERS

Application for receiver and injunction (0.30, r.1)

1.—(1) Anapplication for the appointmentofa receiver may be made
by summons or motion.

(2) An application for an injunction ancillary or incidental to an
order appointing a receiver may be joined with the application for
such order.

(3) Where the applicant wishes to apply for the immediate grant of

such an injunction, he may do so ex parte On affidavit.

(4) The Court hearing an application under paragraph (3) may grant
aninjunction restraining the party beneficially entitled to any interestin
the property of which a receiver is sought from assigning, charging or
otherwise dealing with that property until after the hearing of a sum-
mons for the appointment of the receiver and may require such a sum-
mons returnable on such date as the Court may direct, to be issued.

Giving of security by receiver (0.30, r.2)

2-(1) A judgment or order directing the appointment of a recetver
may include such directions as the Court thinks fit for the giving of
security by the person ap_poin_tcd.

(2) Where by virtue of any judgment or order appointing a person
named therein to be receiver a person is required to give security in ac-
cordance with this rule, he must give security approved by the Court duly
10 account for what he receives as receiverandto deal with itas the Court
directs.

(3) Unless the Court otherwise directs, the security shall be by
guarantee. ' '

(4) The guarantee inust be filed in the Registry and it shall be kept
there as of record until duly vacated.

Remuneration of receiver (0.30, r.3)

3. A person appointed receiver shall be allowed such proper
remuneration, if any, as may be authorised by the Court, and the Court
may direct that such remuneration shall be fixed by reference to such
scales or rates of professional charges as it thinks fit.

Service of order and notice (0.30, r.4) .

4. A copy of the judgment ot order appointing a receiver shall be ser-
ved by the party having conduct of the proceedings on the receiver and
all other parties to the cause of matter in which the receiver has been
appointed.
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Receiver’s Accounts (0.30, r.5)

5.—(1) A receiver shall submit such accounts to such parties at such
intervals or on such dates as the Court may direct.

(2) Any party to whom a receiver is required to submit accounts may,
on giving reasonable notice to the receiver, inspect, either personally or
by an agent, the books and other papers relating to the accounts.

(3) Any party who is dissatisfied with the accounts of the receiver may
give notice specifying the item or items to which objection is taken and
requiring the receiver within not less than 14 days to lodge his accounts
with the Court and a copy of such notice shall be lodged in the
Registry.

(4) Following an examination by or on behalf of the Court of an item
or items in an account to which objection is taken the result of such
examination must be certified by the Registrar, and an order may
thereupon be made as to any costs or expenses incurred.

Payment into Court by receiver (0.30, r.6)
6. The Court may fix the amounts and frequency of payments into
court to be made by a receiver.

Default by receiver (0.30, r.7)

7.--(1) Where a receiver fails to attend for the examination of any
account of his, or fails to submit any account, provide access to any
books or papers or do any other thing which he is required to submit,
provide or do, he and any or all of the parties to the cause or matter in
which he was appointed may be required to attend in Chambers to show
cause for the failure, and the Court may, either in Chambers or after
adjournment into court, give such directions as it thinks proper includ-
ing, if necessary, directions for the discharge of the receiver and the
appointment of another and the payment of costs.

(2) Withoutprejudice to paragraph (1), where a receiver fails to attend
for the examination of any account of his or fails to submit any account
or fails to pay into Court on the date fixed by the Court any sum required
to be so paid, the Court may disallow any remuneration claimed by the
receiver in any subsequent account and may, where he has failed to pay
any such sum into Court, charge him with interest, if any, as may be
currently payable in respect of judgment debts in the High Court.

Directions to receivers (0.30, r.8)

8. Areceiver may at any time request the Court to give him directions
and such a request shall state in writing the matters with regard to which
directions are required.
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ORDER 31

SALES, ETC. OF LAND BY ORDER OF COURT

Power to ovder sale of land (0.31, r.1)

1. Where in any cause or matter relating to any land it appears
necessary or expedient for the purposes of the cause or matter that the
land or any part thereof should be sold, the Court may order thatland or
part to be sold, and any party bound by the order and in possession of
that land or part, or in receipt of the rents and profits thereof, may be
compelied to deliver up such possession or receipt to the purchaserorto
such other person as the Court may direct.

In this Order, “land” includes any interest in, or right over, land.

Manner of carrying out sale (0.31, r.2)

2.—(1) Where an order is made, whether in court or in chambers,
directing any land to be sold, the Court may permit the party or person
having the conduct of the sale to sell the land in such manner as he
thinks fit, or may direct that the land be sold in such manneras the Court
may direct for the best price that can be obtained, and all proper parties
shall join in the sale and conveyance as the Court shall direct.

(2) The Court may give such directions as it thinks fit for the purpose
of effecting the sale, including, without prejudice to the generality of the
foregoing words, directions— '

(a) appointing the party or person who is to have the conduct of
the sale;

(b) fixing the manner of sale, whether by contract conditional on
the approval of the Court, private treaty, public auction, tender
or some other manner,

(c) fixing a reserve or minimum price;

(d) requiring payment of the purchase money into Court or to trus-
tees or other persons;

(e) for settling the particulars and conditions of sale;

(0 for obtaining evidence of the value of the property;

(¢) fixingthe security (ifany)tobe givenby the auctioneer, ifthe sale
is to be by public auction, and the remuneration to be
allowed him.

Certifying result of sale (0.31, r.3)

3.—(1) If either the Court has directed payment of the purchase
money into Court or the Court so directs, the result of a sale by order of
the Court must be certified—

(a) in the case of a sale by public auction, by the auctioneer who
conducted the sale, and

108



SALES, ETC., OF LAND BY ORDER OF COURT 0.31, r.4

(b) in any other case, by the solicitor of the party or person having
the conduct of the sale;
and the Court may require the certificate to be verified by the
affidavit of the auctioneer or solicitor, as the case may be.
(2) The solicitor of the party or person having the conduct of the sale
must file the certificate and any affidavit in the Registry.

Mortgage, exchange or partition under order of the Court

(0.31, r.4)

4. Rules2and 3 shall,so faras applicable and with the necessary mod-
ifications, apply in relation to the mortgage, exchange or partition of any
land under an order of the Court as they apply in relation to the sale of
any land under such an order.
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ORDER 32

APPLICATIONS AND PROCEEDINGS IN CHAMBERS

Mode of making application (0.32, r.1)
1. Except as provided by Order 25, rule 7, every application in cham-
bers not made ex parte must be made by summons.

Issue of summons (0.32, r.2) :

2.—(1) Issue of a summons by which an application inchambers is to
be made takes place on its being sealed by the Registrar.

(2) A summons may not be amended after issue without the leave of
the Court.

Service of summons (0.32, r.3)

3. A summons asking only for the extention or abridgment of any
period of time may be served on the day before the day specified in the
summons for the hearing thereof but, except as aforesaid and unless the
Court otherwise orders or any of these Rules otherwise provides, a sum-
mons must be served on every other party not less than two clear days
before the day so specified.

Adjournment of hearing (0.32, r.4)

4. The hearing of a summons may be adjourned from time to time,
either generally or to a restore it to the list ontwo clear days’ notice to all
the other parties on whom the summons was served.

Proceeding in absence of party failing to attend (0.32, r.5)

5.—(1) Where any party to a summons fails to attend on the first or
any resumed hearing thereof, the Court may proceed in his absence if,
having regard to the nature of the application, it thinks it expedient
so to do.

(2) Before proceeding in the absence of any party the Court may
require to be satisfied that the summons or, as the case may be, notice of
the time appointed for the resumed hearing was duly served on that
party.

(3) Where the Court hearing a summons proceeded in the absence of
a party, then, provided thatany order made on the hearing has notbeen
perfected, the Court, if satisfied that it is just to do so, may re-hear the
summons.

(4) Where an application made by summons has been dismissed
without a hearing by reason of the failure of the party who took out the
summons to attend the hearing, the Court, if satisfied that itis justtodo
so, may allow the summons to be restored to the list.

Order made ex parte may be set aside (0.32, r.6)
6. The Court may sct aside an order made ex parte.
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Subpoena for attendance of witness (0.32, 1.7)

7. A writ of subpoena ad testificandum or a writ of subpoena duces
tecum to compel the attendance of a witness for the purpose of pro-
ceedings in chambers may be issued out of the Registry by or on the
authority of the Registrar.

Persons authorised to administer oaths (0.32, r.8)

8. The following officers of the Judicial Department, namely the
Registrar, any officer being a Commissioner for Oaths or a Magistrate,
and any officer specially authorised by the Chief Justice in that behalf
shall have authority to administer oaths and take affidavits for the pur-
pose of proceedings in the High Court.

Jurisdiction of the Registrar (0.32, r.9)

9. The Registrar shall, subject to the directions of the Chief Justice
given generally or in respect of any particular case, have the powers,
authority and jurisdiction of a judge in chambers with respect to the
following matters—

(a) the place, time for setting down for trial, and mode of trial, and
other matters usually arising on a summons for directions;

(b) the discovery of documents, and production of documents for
inspection; and discovery by interrogatories;

(c) the amendment of a writ, pleading, memorandum of
appearance, or other document;

(d) extension or enlargement of time;

(e) renewal of a writ;

() addition, omission or substitution of parties;

(g) substituted service within the jurisdiction;

(h) garnishee orders nisi, orders to third persons to attend garnishee
proceedings (under Order 49 rule 6), and garishee orders
absolute;

(i) security for costs;

(/) leave to enter judgment for costs under Order 13 rule 6(2);

(k) judgment under Order 14,

(1} leave to defend, under Order 14,absolute or conditional and con-
sequential directions;

(m) leave to withdraw summons, under Order 21, rule 6;

(n) judgment or order on an admission, or on a summons under
Order 27 rule 3, for a sum of money only.

Reference of matter to judge (0.32, r.10)

10. The Registrar may refer to a judge any matter which he thinks
should properly be decided by a judge and the judge may either dispose
of the matter or refer it back to the Registrar with such directions as he
thinks fit.

Power to direct hearing in Court (0.32, r.11)
11.—(1) The judge in chambers may direct that any summons,
application or appeal shall be heard in court or shall be adjourned into
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courtto be so heard if he considers that by reason of its importance/mé)r
any other reason it should be so heard.

(2) Any matter heardin courtby virtue ofa direction under paragraph
(1) may be adjourned from court into chambers.

The Registrar may summon parties, etc. (0.32, r.12)
12.—(1) For the purpose of any proceedings before him the Regis-
trar may—

(a) issue a summons requiring any party to the proceedings to
attend before him;

(b) atthe requestof any such party, issue a summons requiring any
person to attend before him as a witness;

(¢} require the production of documents; and

(d} examine any party or witness either orally or on
interrogatories.

(2) Asummons under paragraph (1)(b) must be served personally on
the person against whom it is issued.

(3) If a person refuses or fails to obey a summons duly served on him
under this rule the Registrar may make an order requiring that person to
attend before him.

(4) The Registrar may examine any party or witness eitherorallyoron
interrogatories.

Obtaining assistance of experts (0.32, r.13)

13. If the Courtthinks itexpedient in order toenable it better to deter-
mine any matter arising in proceedings in chambers, it may obtain the
assistance of any person especially qualified to advise on that matter
and may act upon his opinion.

Notice of filing, etc. of affidavit (0.32, r.14)
14. Any party— : :
(a) filingan affidavitintended to be used by him in any proceedings
in chambers, or
(b) intending to use in any such proceedings any affidavit filed by
him in previous proceedings,
must serve every other party with a copy of the affidavit not less than two
clear days before the hearing.

Disposal of matters in Chambers (0.32, r.15)

15. The judge may byany judgmentororder made in courtin any pro-
ceedings direct that such matters (if any) in the proceedings as he may
specify shall be disposed of in chambers.

Papers for use of Court, etc. (0.32, r.16)

16. The original of any document which is to be used in evidence in
proceedings in chambers must, if it is available, be brought in, and
copies of any such document or of any part thereof shall not be made
unless the Court directs that copies of that document or part be supplied
for the use of the Court or be given to the other parties to the
proceedings.
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Notes of proceedings in Chambers (0.32, r.17)

17. A note shall be kept of all proceedings in the judge’s chambers
with the dates thereof so that all such proceedings in any cause or matter
are noted in chronological order with a short statement of the matters
decided at such hearing.
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ORDER 33

PLACE AND MODE OF TRIAL

Place of trial (0.33, r.1)

1. Subject to the provisions of these Rules, the place of trial of a cause
or matter, or of any question or issue arising therein, shall be determined
by the court.

Mode of triat (0.33, r.2)
2. Subject to the provisions of these Rules, a cause or matter, or any
question or issue arising therein, may be tried before-—
(a) a judge alone, or
(b) a judge with the assistance of assessors.

Time, etc. of trial of questions or issues (0.33, 1.3)

3. The Court may order any question or issue arising in a cause or
matter, whether of fact or law or partly of fact and party of law, and
whether raised by the pleadings orotherwise, to be tried before, at orafter
the trial of the cause or matter, and may give directions as to the manner
in which the question or issue shall be stated.

Determining the place and mode of trial (O.33, r.4)

4.—(1) Inevery action begun by writ,an order made on the summons
for directions shall determine the place and mode of the trial; and any
such order may be varied by a subsequent order of the Court made ator
before the trial.

(2) Inany such action different questions or issues may be ordered to
be tried at different places or by different modes of trial and one or more
questions or issues may be ordered to be tried before the others.

Split trial: offer on liability (0.33, r.5)

5.—(1) Thisruleapplics where anorderis made underriie4(2) forthe
issue of liability to be tried before any issue or question concerning the
amount of damages to be awarded if liability is established.

(2) After the making of an order to which paragraph (1) applies, any
party against whom a finding of liability is sought may (without preju-
dice to his defence) make a written offer to the other party to accept
liability up to a specified proportion.

(3) Any offer made under the preceding paragraph may be brought to
the attention of the Judge after the issue of liability has been decided, but
not before.

Trial with assistance of assessors (0.33, r.6)
6. Atrial of a cause or matter with the assistance of assessors shall take
place in such manner and on such terms as the Court may direct.
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Dismissal of action, etc. after decision of preliminary issue

(0.33,r1.7)

7. If it appears to the Court that the decision of any question or issue
arising in a cause or matter and tried separately from the cause or matter
substantially disposes of the cause or matter or renders the trial of the
cause or matter unnecessary, it may dismiss the cause or matter or make
such other order or give such judgment therein as may be just.
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ORDER 34

SETTING DowN FOR TRIAL

Time for setting down action (0.34, r.1)

1.—(1) Everyorder madeinan action which provides fortrial beforea
judge shall, wherever the trial is to take place, fix a period within which
the plaintiff is to set down the action for trial.

(2) Where the plaintiff does not, within the period fixed under
paragraph (1), set the action down for trial, the defendant may set the
action down for trial or may apply to the Court to dismiss the action for
want of prosecution and, on the hearing of any such application, the
Court may order the action to be dismissed accordingly or may make
such order as it thinks just.

Pre-trial conference (0.34, r.2)

2.—(1) The provisions of this rule apply onlyin proceedings in which
all the parties are represented by solicitors.

(2) Before an action may be set down for trial the solicitor acting for
any of the parties shall make a written request to all the other solicitors
acting for other parties to the action to attend a conference ata mutually
convenient time and place, with the object of reaching agreement as to
possible ways of curtailing the duration of the trial, and, in particular, as
to all or any of the following matters—

(a) the possibility of obtaining admission of facts or documents;
(b) the holding of inspections and examinations;

{¢) the discovery of documents;

(d) the exchange between parties of reports of experts;

(e} theplans,diagrams, photographs, models and similararticles to
be used at the trial;

(# the quantum of damages; and
(¢) the consolidation of trials.

(3) If any solicitor refuses to attend such a conference, the solicitor
requesting the same may apply to the Court for an order that such con-
ference be held, and the Court may order that such conference be held at
such time and place and for such purpose as shall be specified in the
order, or may order that such conference need not be held.

(4) At the conclusion of any such conference the barristers and
solicitors attending it shall draw up and sign a minute of the matters, if
any, on which they are agreed.

(5) When a barrister and solicitor sets an action down for trial or
makes a written request for a date for the hearing thereof he must state in
writing whether a pre-trial conference under this rule has been held and
also state the particulars of any order made under paragraph (3).
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a pre-trial conference under this rule has been held and also state the
particulars of any order made under paragraph (3).

(6) Before the trial proceeds the judge may call to his chambers the
solicitors representing the parties in the action with a view to bringing
about an agreement on any matter likely to curtail the duration of the
trial or save the costs.

(7) When giving judgment on the action the Court may award por-
tions of the costs against any parties who should have agreed to certain
matters at a pre-trial conference but had refused to do so, if such an
agreement would have curtailed the duration of the trial or saved the
costs.

Setting down for trial on points of law only or where pre-trial con-
ference has been held (0.34, r.3)
3.—(1) In cases where—

(a) the parties have stated a special case for the adjudication of the
Court on a question of law only, or

(b) anorderhasbeen made under Order 33, rule 4 thata question of
law shall be tried before other questions or issues,

any of the parties may apply to the Registrar to setthe case down for trial
on a date to be agreed upon by all the parties and the Registrar.

(2) Incases where the pleadings have been closed and a pre-trial con-
ference has been held, the plaintiff may apply to the Registrar to set the
case down for trial and, if he does not so apply within 30 days of the date
on which the pleadings were closed or on which the pre-trial conference
was held (whichever shall be the later date) either the plaintiff or the
defendant may set the case down for trial.

(3) Atleast two days notice of the date on which application will be
made under paragraph (1) or {2) must be given to all other parties who
shall be entitled to appear before the Registrar and to state any objec-
tions they may have to the proposed date of set-down.

(4) When a case has been set down the party who sets it down shall
forthwith give written notice of the set-down to all other parties. Thereaf-
ter the party who sets the case down may withdraw the set-down only
with the consent of all the other parties or by order of the Court given
after application has been made on notice to all other parties.

(5) Afteraset-down hasbeen withdrawn eitherparty may applytothe
Registrar for a new date on which the case may be set down. Notice of
such application must be given to all the parties.

Lodging of documents when setting down (0.34, r.4)

4.—(1) Inordertoenteran action for trial, the party seeking to enter it
for trial shall take out a summons returnable before the Registrar apply-
ing foran orderthat the action be entered for trial at the place specified in
the order made on the summons for directions.

(2) Theparty takingoutthe summons shall filein the Registry two cer-
tified true copies (which may be photostat copies or copies made by a
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similar process) of the following documents, bound up in book form in
chronological order—

(a) the writ;
(b) the pleadings (including any affidavits ordered to stand as

pleadings), any request or order for particulars and the par-
ticulars given;

(c) the minutes of a pre-trial conference, if any, held under rule
2; and

(d) all orders made on the summons for directions.

One set of such copies shall serve as the record and the other shall be
for the use of the judge.

(3) At the hearing of the summons the Registrar shall enquire of the
parties whether his assistance would be likely to facilitate a settlement or
compromise of the action before it is entered for trial.

(4) If the parties agree that further time is required for consideration
of a settlement of the action the Registrar shall adjourn the hearing to
such time and place as he thinks fit. _

(5) Where at the hearing of the summons or at any adjournment
thereof the parties agree that such assistance is desirable to facilitate a
settlement, the Registrar may in his discretion either afford such assis-
tance himself, or adjourn the hearing and direct that the matter be
referred to a person designated by him for the purpose of facilitating the
bringing about of a settlement.

(6) Where the'Registrar refers the summons to another person under
paragraph (5), that person shall hear and discuss the matter with the par-
ties in an attempt to bring about a settlement and shall report to the
Registrar either the terms of settlement that have been reached or his
failure to bring about a settlement.

(7) Except where a party having been duly served with the summons
fails to attend at the hearing, no order to enter an action for trial shall be
made unless the Registrar is satisfied that the parties have had a reason-
able opportunity to consider and reach a settlementor that no settlement
appears to be likely to be reached between them.

(8) No court record shall be kept of any such discussions held with a
view to bringing about a settlement and no statement, concessions or
admissions made thereat shall be admissible in evidence at the trial of
the action or the trial of any other action.

(9) Any such discussions as aforesaid shall, unless a settlement is
reached and entered by consent as a judgment of the Court, be without
prejudice and shall be deemed to have been held in confidence on an
occasion of absolute privilege. ) ]

(10) No process of the Court shall be issued for the purpose of enforc-
ing the attendance at any court or tribunal of any person as a witness {0
give evidence of anything said or disclosed at the hearing of a summons
for an order for the entry of an action for trial, or any adjournment
thereof, orat any discussion between the partics by a person referred toin
paragraph (6).
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(I1) Atthe hearing of any summons or any adjournment thereof the
Registrar, after hearing the parties, may either enter judgment by con-
sent on any terms agreed or order that the case be entered for trial or
make such other order as may be appropriate.

(12) In this rule the words “party” and “parties” mean, where a plain-
tiff or defendant is legally represented, his barrister and solicitor, and
where he is not so represented, the plaintiff or defendant in person. In
any case where the plaintiffor defendant is legally represented he may, if
he wishes, be present in chambers in person with his barrister and

solicitor or, if his barrister and solicitor consents, without his barrister
and solicitor.

Abatement, etc., of action (0.34, r.5)

5.—(1) Where after an action has been set down for trial the action
becomes abated, or the interest or liability of any party to the action is
assigned or transmitted to or devolves on some other person, the bar-
rister and solicitor for the plaintiff or other party having the conduct of
the action must, as soon as practicable after becoming aware of it, certify
the abatement or change of interest or liability and send the certificate to
the Registrar who shall cause the appropriate entry to be made in the list
of actions set down for trial.

(2) Where in any such list an action stands for one year marked as
abated or ordered to stand over generally, the action shall on the expira-
tion of that year be struck out of the list unless, in the case of an action
ordered to stand over generally, the order otherwise provides.
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ORDER 35

PROCEEDINGS AT TRIAL

Failure to appear by both parties or one of them (0.35, r.1)}

1.—(1) If, when the trial of an action is called on, neither party
appears, the action may be struck out of the list, without prejudice,
however, to the restoration thereof, on the direction of a judge.

(2) If, when the trial of an action is called on, one party does not
appear, the judge may proceed with the trial of the action or any counter-
claim in the absence of that party.

Judgment, etc. given in absence of party may be set aside
{0.35, r.2) '
2.~—(1) Anyjudgment,order or verdict obtained where one party does
not appear at the trial may be set aside by the Court, on the application of
that party, on such terms as it thinks just.
" (2) An application under this rule must be made within 7 days after
the trial.

Adjournment of trial (0.35, r.3)

3. The judge may, if he thinks it expedient in the interest of justice,
adjourn a trial for such time, and to such place, and upon such terms, if
any, as he thinks fit.

Change of place of trial etc. (0.35, r.4)

4. If the judge in any place is of opinion that any cause or matter set
down for trial at that place cannot, for any sufficient reason, be con-
veniently tried at that place, or at that place and at the appointed time, he
may, upon or without an application for that purpose, change the place
of trial or postpone the trial.

Order of speeches (0.35, r.5)

5.—(1) The judge before whom an action is tried may give directions
as'to the party to begin and the order of speeches at the trial, and, subject
to any such directions, the party to begin and the order of speeches shall
be that provided by this rule.

(2) Subject to paragraph (6), the plaintiff shall begin by opening
his case. _ :

(3) Ifthe defendantelects notto adduce evidence, then, whetheror not
the defendant has in the course of cross-examination of a witness for the
plaintiff or otherwise put in a document, the plaintiff may, after the
evidence on his behalf has been given, make a second speech closing his
case and the defendant shall then state his case.

(4) If the defendant elects to adduce evidence, he may, after any
evidence on behaif of the plaintiff has been given, open his case and,
after the evidence on his behalf has been given, make a second speech

120



PROCEEDINGS AT TRIAL 0.35, 1.6

closing his case, and at the close of the defendant’s case the plaintiff may
make a speech in reply.

(3) Where there are two or more defendants who appear separately or
are separately represented, then—

{a) if none of them elects to adduce evidence, each of them shall
state his case in the order in which his name appears on the
record;

(b) ifeachofthemelectsto adduce evidence, each ofthem mayopen
his case and the evidence on behalf of cach of them shall be
given in the order aforesaid and the speech of each of them clos-
ing his case shall be made in that order after the evidence on
behalf of all the defendants has been given;

(c) if some of them elect to adduce evidence and some do not, those
who do not shall state their cases in the order aforesaid after the
speech of the plaintiff in reply to the other defendants.

(6) Where the burden of proof of all the issues in the action lies on the
defendant or, where there are two or more defendants and they appear
separately or are separately represented, on one of the defendants, the
defendant or that defendant, as the case may be, shall be entitled to
begin,and in thatcase paragraphs(2),(3) and (4) shall have effectin rela-
tion to, and as between, him and the plaintiff as if for references to the
plaintiff and the defendant there were substituted references to the
defendant and the plaintiff respectively.

(7) Where, as between the plaintiff and any defendant, the party who
would, but for this paragraph, be entitled to make the final speech raises
any fresh point of law in that speech or cites in that speech any authority
not previously cited, the opposite party may make a further speech in
reply, butonly in relation to that point of law or that authority, as the case
may be.

Inspection by judge (0.35, r.6)

6. The judge by whom any cause or matter is tried may inspect any
place or thing with respect to which any question arises in the cause
or matter.

Death of party before giving of judgment (0.35, r.7)

7. Where a party to any action dies after the verdict or finding of the
issues of fact and before judgment is given, judgment may be given not-
withstanding the death, but the foregoing provision shall not be taken as
affecting the power of the judge to make an order under Order 15, rule
7(2), before giving judgment.

List of exhibits (0.35, r.8) :

‘8.~—(1) The court clerk in attendance at the trial shall take charge of
every document or object put in as an exhibit during the trial of any
action and shall mark orlabel every exhibit with a letter or letters indicat-
ing the party by whom the exhibit is put in or the witness by whom it is
proved, and with a number, so that all the exhibits put in by a party, or
proved by a witness, are numbered in one consecutive series.
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In this paragraph a witness by whom an exhibit is proved includes a wit-
ness in the course of whose evidence the exhibit is put in.

(2) The courtclerk shall causealistto be made ofall the exhibitsin the
action, and any party may, on payment of the prescribed fee, have an
office-copy of that list.

(3) The list of exhibits when completed shall be attached to the
pleadings and shall form part of the record of the action.

(4) For the purpose of this rule a bundle of documents may be treated
and counted as one exhibit.

Custody of exhibit after trial (O.35, r.9)

9. 1t shall be the duty of every party to an action who has put in any
exhibit to apply to the court clerk immediately after the trial for the
return of the exhibit, and, so far as is practicable, regard being had to the
nature of the exhibit, to keep it duly marked and labelled as before, so
that in the event of an appeal to the Court of Appeal or the Supreme
Court of Fiji he may be able to produce the exhibit so marked and
1abelled at the hearing of the appeal in case heis required by the Courtof
Appeal or the Supreme Court of Fiji to do so.

impounded documents (0.35, r.10)

10.—(1) Documents impounded by order of the Court shall not be
delivered out of the custody of the Court except in compliance with an
order made by a judge on an application made by motion:

Provided that where a Law Officer makes a written request in that
behalf, documents so impounded shall be delivered into his custody.

(2) Documents impounded by order of the Court, while in the custody
of the Court, shall notbe inspected exceptbya person authorised to doso
by an order signed by a judge.
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ORDER 36

INQUIRIES BY THE REGISTRAR AND SPeciAL REFEREES

Application and interpretation (0.36, r.1)
1. In this Order the Registrar’s or special referees’ business includes,
without prejudice to any right to a trial, any cause or matter—
fa) which involves a prolonged examination of documents or
accounts, or a technical, scientific or local investigation such as

could more conveniently be conducted by the Registrar or spe-
cial referee; or

(b} for which a report by the Registrar or special referee is desirable

in the interests of one or more of the parties on grounds of
expedition, economy or convenience or otherwise.

Reference to the Registrar or special referee (0.36, r.2)

2.—(1) Inanycauseor matter the Court may refer to the Registrar orto
aspecial referee (being a person nominated by the Court) forinquiryand
report any question or issue of fact or mixed law and fact arising therein,
and, unless the Court otherwise orders, further consideration of the
cause or matter shall stand adjourned until the receipt of the report.

(2) Before a special referee enters upon the reference, the Registrar
shall supply him with—

(a) a certified copy of the order of reference,

(b) a copy of the pleadings, and

(¢) a copy of such other documents as may be directed by the
Court.

(3) The Court may make such order as it thinks fit to provide for the
remuneration of a special referee and may give such directions as may be
necessary for the collection thereof from the parties and for the payment
thereof to the special referee.

Report on reference under rule 2 (0.36, r.3)

3.—(1) The report made by the Registrar or special referee in pur-
suance of a reference under this Order shall be made to the Court and
notice thereof served on the parties to the reference.

(2) The Registrar or the special referee may in his report submit any
question arising therein for the decision of the Court or make a special
statement of facts from which the Court may draw such inferences as it
thinks fit.

(3) On the receipt of the report of the Registrar or special referee the
Court may—

(a) adopt the report in whole or in part;
(b) vary the report;
(¢} require an explanation from him;
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(d) remit the whole or any part of the question or issue originally
referred to him for further consideration by him or any other
special referee; or

(e) decide the question or issue originally referred to him on the
evidence taken before him, either with or without additional
evidence.

(4) When the report has been made, an application to vary the report
or remit the whole or any part of the question or issue originally referred
may be made on the hearing by the Court of the further consideration of
the cause or matter, after giving not less than 4 days’ notice thereof, and
any other application with respect to the report may be made on that
hearing without notice.

(5) Where the Court orders that the further consideration of the cause
or matter in question shall not stand adjourned until the receipt of the
report, the order may contain directions with respect to the proceedings
on the receipt of the report, and the foregoing provisions of this rule shall
have effect subject to any such directions.

Powers, etc. of official referees (0.36, r.4)
4.—(1) Subject to any directions contained in the order referring any
business to the Registrar or special referee—

(a) the Registrar or special referee shall for the purpose of dealing
with any matter (including any interlocutory application
therein) or any other business referred to him have the same
jurisdiction, powers and duties (including the power of commit-
tal and discretion as to costs) as a judge, exercisable or, as the
case may be, to be performed as nearly as circumstances admit
in the like cases, in the like manner and subject to the like
limitations; and

(b) proceedings before the Registrar or special referce shall, as
nearly as circumstances admit, be conducted in the like manner
as the like proceedings before a judge.

(2) No steps or proceedings shall be taken to enforce any order made
orany direction given by the Registrar or special referee in the exercise of
any of the powers referred to in paragraph (1)(a) until such order or
direction has been confirmed by a judge.

(3) The Registrar or special referee may hold any proceeding before
him at any place which appears to him to be convenient and may
adjourn the proceedings from place to place as he thinks fit.
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ORDER 37

ASSESSMENT OF DAMAGES

Assessment of damages (0.37, r.1)

1.—(1) Where judgment is given for damages to be assessed and no
provision is made by the judgment as to how they are to be assessed, the
damages shall, subject to the provisions of this Order, be assessed by the
Registrar, and the party entitled to the benefit of the judgment may, after
obtaining the necessary appointment from the Registrar and, at least 7
days before the date of the appointment, serving notice of the appoint-
ment on the party against whom the judgment is given, proceed
accordingly.

(2) Notwithstanding anything in Order 65, rule 9, a notice under this
rule must be served on the party against whom the judgment is given.

(3) Without prejudice to the powers of the Registrar under Order 32,
rule 12, the attendance of witnesses and the production of documents
before the proceedings under this Order may be compelled by writ of
subpoena, and the provisions of Order 35 shall, with the necessary adap-
tations, apply in relation to those proceedings as they apply in relation to
proceedings at a trial.

Certificate of amount of damages (0.37, r.2)

2. Where in pursuance of this Order or otherwise damages are
assessed by the Registrar, he shall certify the amount of the damages and
file the certificate in the Registry.

Default judgment against some but not all defendants (0.37, r.3)

3. Where any such judgment as is mentioned in rule 1 is given for
failure to give notice of intention to defend or in default of defence, and
the action proceeds against other defendants, the damages under the
judgment shall be assessed at the trial unless the Court otherwise
orders.

Assessment by special referee etc. (0.37, r.4)
4.—(1) Where judgmentis given for damages to be assessed, the Court
may order—

(a) that the assessment of the damages be referred to a special
referee, or

(b) that the damages be assessed by the Registrar, or

(c) that the action shall proceed to trial before a judge as respects

the damages.
(2) Where the Courtorders that the action shall proceed to trial, Order
25, rules 2 to 7, shall, with the omission of so much of rule 7(1) as requires
the parties to serve a notice specifying the orders and directions which

125



0.37,r.5 AsSSESSMENT OF DAMAGES

they desire and with any other necessary modifications, apply as if the
application to the Court in pursuance of which the Court makes the
order, were a summons for directions under Order 25.

Assessment of value (0.37, r.5)

5. The foregoing provisions of this Order shall apply in relation to a
judgment for the value of goods to be assessed, with or without damages
to be assessed, as they apply to a judgment for damages to be assessed,
and references in those provisions to the agsessment of damages shallbe
construed accordingly.

Assessment of damages to time of assessment (0.37, r.6)

6. Where damages are to be assessed (whether under this Order or
otherwise) in respect of any continuing cause of action, they shall be
assessed down to the time of the assessment.
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ORDER 38

EVIDENCE

I: GENERAL RULES

General rule: witnesses to be examined orally (0.38, r.1)

1. Subjecttothe provisions of these Rules and of the Evidence Actand
any other enactment relating to evidence, any fact required to be proved
at the trial of any action begun by writ by the evidence of witnesses shall
be proved by the examination of the witnesses orally and in open
court.

Evidence by affidavit (0.38, r.2)

2.—(1) The Court may,ator before the trial of anaction begun by writ,
order that the affidavit of any witness may be read at the trial if in the cir-
cumstances of the case it thinks it reasonable so to order.

(2) Anorderunder paragraph (1) may be madeon such terms astothe
filing and giving of copies of the affidavitsand as to the production of the
deponents for cross-examination as the Court thinks fit but, subject to
any such terms and to any subsequent order of the Court, the deponents
shall not be subject to cross-examination and need not attend the trial
for the purpose.

(3) Inanycause or matter begun by originating summons, originating
motion or petition, and on any application made by summons or
motion, evidence may be given by affidavit unless in the case of any such
cause, matter or application any provision of these Rules otherwise pro-
vides or the Court otherwise directs, but the Court may, on the applica-
tion of any party, order the attendance for cross-examination of the
person making any such affidavit, and where, after such an order has
been made, the person in question does not attend, his affidavit shall not
be used as evidence without the leave of the Court.

Evidence of particular facts (0.38, r.3)

3.—(1) Without prejudice to rule 2,the Court may, ator before the trial
of any action, order that evidence of any particular fact shall be given at
the trial in such manner as may be specified by the order.

(2) The power conferred by paragraph (1) extends in particular to
ordering that evidence of any particular fact may be given at the
trial—

(a) by statement on oath of information or belief, or

(b) by the production of documents or entrics in books, or
(c) by copies of documents or entries in books, or

(d) in the case of a fact which is or was a matter of common knowl-
edge either generally orin a particular district, by the production
of a specified newspaper which contains a statement of that
fact.
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Limitation of expert evidence (0.38, r.4)

4. The Court may, at or before the trial of any action, order that the
number of medical or other expert witnesses who may be called at the
trial shall be limited as specified by the order.

Limitation of plans, etc. in evidence (0.38. 1.5}

5. Unless, at or before the trial, the Court otherwise orders, no plan,
photograph or model shall be receivable in evidence at the trial of an
action unless at least 10 days before the commencement of the trial the
parties, other than the party producing it, have been given an oppor-
tunity to inspect it and to agree to the admission thereof without
further proof.

Revocation or variation of orders under rules 2 to 5 (0.38, r.6)

6. Any order under rules 2 to 5 (including an order made on appeal)
may, on sufficient cause being shown, be revoked or varied by a subse-
quent order of the Court made at or before the trial.

Evidence of finding on foreign law (0.38, r.7)
7.—(1) A party to any cause or matter who intends to adduce in
evidence a finding or decision on a question of foreign law shall— -

{a) inthe case of an action to which Order 25, rule 1, applies, within
‘14 days after the pleadings in the action are deemed to be
closed, and

(b) in the case of any other cause or matter, within 21 days after the
date on which an appointment for the first hearing of the cause
or matter is obtained,

orineither case, within such other period as the Court may specify, serve
notice of his intention on every other party to the proceedings.

(2) The notice shall specify the question on which the finding or deci-
sion was given or made and specify the document in which it is reported
or recorded in citable form.

(3) Inanycause or matterin which evidence may be given by affidavit,
an affidavit specifying the matters contained in paragraph (2) shali con-
stitute notice under paragraph (1) if served within the period mentioned
in that paragraph.

Application to trials of issues, references, etc. (0.38, r.8)

8. The foregoing rules of this Order shall apply to trials of issues or
questions of fact or law, references, inquiries and assessments of
damages as they apply to the trial of actions.

Depositions: when receivable in evidence at trial (0.38, r.9)
9.—(1) No deposition taken in any cause or matter shall be receivedin
evidence at the trial of the cause or matter unless—
(a) the deposition was taken in pursuance of an order under Order
39, rule 1, and
(b) eitherthe partyagainst whom the evidence is offered consentsor
it is proved to the satisfaction of the Court that the deponent is
dead, orbeyond the jurisdiction of the court orunable from sick-
ness or other infirmity to attend the trial.
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(2) A partyintending to use any deposition in evidence at the trial of a
cause ormatter must, a reasonable time before the trial, give notice ofhis
intention to do so to the other party.

(3) Adeposition purporting to be signed by the person before whom it
was taken shall be receivable in evidence without proof of the signature
being the signature of that person.

Court documents admissible or receivable in evidence (0.38, r.10)

10.—(1) Office copies of writs, records, pleadings and documents filed
in the High Court or Court of Appeal shall be admissible in evidence in
any cause or matter and between all parties to the same extent as the
original would be admissible.

(2) Without prejudice to the provisions of any enactment, every docu
ment purporting to be sealed with the seal of any office or department of
the High Court or Court of Appeal shall be received in evidence without
further proof, and any document purporting to be so sealed and to be a
copy of a document filed in, or issued out of, that office or department
shall be deemed to be an office copy of that document without further
proof unless the contrary is shown.

Evidence of consent of new trustee to act (0.38, r.11)

1. A document purporting to contain the written consent of a person
to act as trustee and to bear his signature verified by some other person
shall be evidence of such consent.

Evidence at trial may be used in subsequent proceedings

(0.38,r.12)

12. Any evidence taken at the trial of any cause or matter may be used
in any subsequent proceedings in that cause or matter.

Order to produce document at proceeding other than trial

(0.38,r.13}

13.—(1) Atanystageina cause or matter the Court may order any per-
son to attend any proceedings in the cause or matter and produce any
document, to be specified or described in the order, the production of
which appears to the Court to be necessary for the purpose of that
proceeding.

(2) No person shall be compelled by an order under paragraph (1) to
produce any document at a proceeding in a cause or matter which he
could not be compelled to produce at the trial of that cause or matter.

-t

" Il. WRITS OF SUBPOENA

Form and issue of writ of subpoena (0.38, r.14)

14—(1) A writ of subpoena must be in Form No. 16 in Appendix
A

(2) Issue of a writof subpoena takes place upon its being sealed by an
officer of the Court.

(3) Before a writ of subpoena is issued a praecipe for the issue of the
writ must be filed in the office out of which the writ is to issue; and the
praecipe must contain the name and address of the party issuing the writ,
if heis acting in person, or the name or firm and business address of that
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party’s barrister and solicitor and also (if the barrister and solicitor is the
agent of another) the name or firm and business address of his principal,
and the name and address of the person to be summoned.

{(4) Unless the Court otherwise directs every writ of subpoena which is
issued or served less than seven clear days before the date of hearing
shall bear the following endorsement—

“NOTE~ If this subpoena is served less than 7 clear days before the
hearing you are not obliged to attend if, as a result of short notice, it
isinconvenient for you to do so. In this event you should so inform
the Court.”.

(5) Unless awritof subpoenais duly served on the person to whomitis

directed not less than 7 clear days, or such other period as the Court may
fix, before the date of hearing together with appropriate conduct money

that person shall not be liable to any penalty or process for failing to obey
the writ.

More than one name may be included in one writ of subpoena
(0.38, r.15)
15. The names of two or more persons may be included in one writ of
subpoena ad testificandum.

Amendment of writ of subpoena (0.38, r.16)

16. Where there is a mistake in any person’s name or addressin a writ
of subpoena, then, if the writ has not been served, the party by whom the
writ was issued may have the writ re-sealed in correct form by filing a
second praecipe under rule 14 (3) indorsed with the words "Amended
and re-sealed”.

Service of writ of subpoena (0.38, r.17)

17. A writ of subpoena must be served personalty and, subject to rule
19, the service shall not be valid unless effected within 12 weeks after the
date of issue of the writand notless than four days or such other period as

the Court may fix, before the day on which attendance before the Courtis
required.

Duration of writ of subpoena {0.38, r.18)
18. Subject to rule 19, a writ of subpoena continues to have effect until

the conclusion of the trial at which the attendance of the witness is
required.

Writ of subpoena in aid of inferior court or tribunal (0.38, r.19)

19.—(1) The office of the High Court out of which a writ of subpoena
ad testificandum or a writ of subpoena duces tecum in aid of an inferior
court or tribunal may be issued is the Registry, and no order of the Court
for the issue of such a writ is necessary.

(2) Awritofsubpoena in aid of aninferior court or tribunal continues
to have effect until the disposal of the proceedings before that court or
tribunal at which the attendance of the witness is required.

(3) A writ of subpoena issued in aid of an inferior court or tribunal
must be served personally.
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(4) Unless a writ of subpoena issued in aid of an inferior court or
tribunal is duly served on the person to whom it is directed not less than 7
days, or such other period as the Court may fix, before the day on which
the attendance of that person before the court or tribunal is required by
the writ, that person shall not be liable to any penalty or process for fail-
ing to obey the writ.

(5) An application to set aside a writ of subpoena issued in aid of an
inferior court or tribunal shall be heard by a judge.
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ORDER 39

EviDENCE BY DEPOSITION: EXAMINERS OF THE COURT

Power to order deposition to be taken (0.39, r.1)

1.—(1) The Court may, in any cause or matter where it appears
necessary for the purposes of justice, make an order (in Form No. 17 in
Appendix A) for the examination on oath before a judge, an officerof the
Court or some other person, at any place, of any person.

(2) Anorderunderparagraph (1) maybe made on such terms (includ-
ing, in particular, terms as to the giving of discovery before the examina-
tion takes place) as the Court thinks fit.

Where persori to be examined is out of the jurisdiction (0.39, r.2)
2.~—(1) Where the person in relation to whom an orderunder rule 1 is
required is out of the jurisdiction, an application may be made—

(a) for an order (in Form No. 18 in Appendix A) under that rule for
the issue of a letter of request to the judicial authorities of the
country in which that person is to take, or cause to be taken, the
evidence of that person, or

(b) ifthe government of that country allows a person in thatcountry
to be examined before a person appointed by the Court, for an
order (in Form No. 19 in Appendix A) under that rule appoint-
ing a special examiner to take the evidence of that person in
that country.

(2) An application may be made for the appointment as special
examiner of a Fiji consul in the country in which the evidence is to be
taken or his deputy—

(@) if there subsists with respect to that country a Civil Procedure
Convention providing for the taking of the evidence of any per-
son in that country for the assistance of proceedings in the High
Court, or

(b) with the consent of the Attorney-General.

Order for issue of letter of request {0.39, r.3)

3.—(1) Where an order is made under rule | for the issue of a letter of
request to the judicial authorities of a country to take, or cause to be
taken, the evidence of any person in that country the following pro-
visions of this rule shall apply.

(2) The party obtaining the order must prepare the letter of request
and lodge it in the Registry, and the letter must be in Form No. 20 in
Appendix A, with such variations as the order may require.

(3) If the evidence of the person to be examined is to be obtained by
means of written questions, there must be lodged with the letter of
request a copy of the interrogatories and cross-interrogatories to be put
to him on examination.
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(4) Each documentlodged under paragraph (2) or(3) must be accom-
panicd by a translation of the document in the official language of the
country in which the examination is to be taken or, if there is more than
one official language of that country, in any one of those languages
which is appropriate to the place in that country where the examination
is to be taken unless one of the official languages of that country is
English.

(5) Every translation lodged under paragraph (4) must be certified by
the person making it to be a correct translation: and the certificate must
contain a statement of that person’s full name, of his address and of his
qualifications for making the translation:

(6) The party obtaining the order must, when he lodgesin the Registry
the documents mentioned in paragraphs (2) to (5), also file in that office
an undertaking signed by him or his solicitor to be responsible per-
sonally for all expenses incurred by the Attorney-General in respect of
the letter of request and, on receiving due notification of the amount of

those expenses, to pay that amount to the Attorney-General.

Enforcing attendance of witness at examination (0.39, r.4)
4. Where an order has been made under rule 1—

(a) forthe examination of any person before an officer of the Court
or some other person (in this rule and rules 5 to 14 referred to as
“the examiner”), or

(b) for the cross-examination before the examiner of any person
who has made an affidavit which is to be used in any cause
Oor matter,

the attendance of that person before the examiner and the production by
him of any document at the examination may be enforced by writ of sub-
poena in like manner as the attendance of a witness and the production
by a witness of a decument at a trial may be enforced.

Refusal of witness to attend, be sworn, etc. (0.39, r.5)

5.—(1) If any person, having been duly summoned by writ of sub-
poena to attend before the examiner, refuses or fails to attend or refuses
to be sworn for the purpose of the examination or to answer any lawful
question or produce any document therein, a certificate of his refusal or
failure, signed by the examiner, must be filed in the Registry, and upon
the filing of the certificate the party by whom the attendance of that per-
son was required may apply to the Court for an order requiring that per-
son to attend, or to be sworn or to answer any question or produce any
document, as the case may be.

(2) An application for an order under this rule may be made ex
parte.

(3) Ifthe Court makes an order under this rule, itmay order the person
against whom the order is made to pay any costs occasioned by his
refusal or failure.

(4) Apersonwho wilfully disobeys any order made against him under
paragraph (1) is guilty of contempt of court. :
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Taking of depositions (0.39, r.11) _

11.—(1) The deposition of any person examined before the examiner
must be taken down by the examiner or a shorthand writer or some other
person in the presence of the examiner but, subject to paragraph (2) and
rule 10(1), the deposition need not set out every question and answer so
long as it contains as nearly as may be the statement of the person
examined.

(2) The examiner may direct the exact words of any particular ques-
tion and the answer thereto to be set outin the deposition if that question
and answer appear to him to have special importance.

(3) The deposition of any person shall be read to him, and he shall be
asked to sign it, in the presence of such of the parties as may attend, but
the parties may agree in writing to dispense with the foregoing
provision.

If a person refuses to sign a deposition when asked under this
paragraph to do so, the examiner must sign the deposition.

(4) The original deposition of any person, authenticated by the signa-
ture of the examiner before whom it was taken, must be sent by the
examiner to the Registry and shall be filed therein.

Time taken by examination to be indorsed on depositions

(0.39, r.12)

12. Before sending any deposition to the Registry under rule 11(4), the
examiner must indorse on the deposition a statement signed by him of
the time occupied in taking the examination and the fees received in res-
pect thereof.

Special report by examiner (0.39, r.13)

13. The examiner may make a special report to the Court with regard
to any examination taken before him and with regard to the absence or
conduct of any person thereat, and the Court may direct such pro-
ceedings to be taken, or make such order, on the report as it thinks fit.

Order for payment of examiner’s fees (0.39, r.14)

14.—(1) If the fees and expenses due to an examiner are not paid he
may report that fact to the Court, and the Court may direct the Registrar
to apply for an order against the party on whose application the order for
examination was made to pay the examiner the fees and expenses due to
him in respect of the examination.

(2) An order under this rule shall not prejudice any determination on
the taxation of costs or otherwise as to the party by whom the costs of the
examination are ultimately to be borne.

Perpetuation of testimony (0.39, r.15)

15.—(1) Witnesses shall not be examined to perpetuate testimony
unless an action has been begun for the purpose.

(2) Any person who would under the circumstances alleged by him to
exist become entitled, upon the happening of any future event, to any
honour, title, djgnity or office, or to any estate or interest in any real or
personal property, the right or claim to which cannot be brought to trial
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by him before the happening of such event, may begin an action to per-
petuate any testimony which may be material for establishing such right
or claim.

(3) No action to perpetuate the testimony of witnesses shall be set
down for trial.

Fees and expenses of examiners (0.39, r.16)

16.—(1) The party prosecuting the order must pay all reasonable
expenses as certified by the Registrar in addition to the prescribed fees
for an examination,

(2) The Registrar may require an amount estimated by him to cover
the expenses of the examination to be deposited before the order for the
examination is sealed.
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ORDER 40

COURT EXPERT

Appointment of expert to report on certain questions (0.40, r.1)

1.—(1) Inany cause or matterin which any question for an expert wit-
ness arises the Court may at any time, on the application of any party,
appointanindependent expert or, if more than one such question arises,
two or more such experts, to inquire and report upon any question of fact
or opinion not involving questions of law or of construction.

An expert appointed under this paragraph is referred to in this Order
as a “court expert”.

(2) Anycourtexpertina cause or matter shall, if possible, be a person
agreed between the parties and, failing agreement, shall be nominated
by the Court.

(3) The question to be submitted to the court expert and the instruc-
tions (ifany) given to him shall, failing agreement between the parties, be
settled by the Court.

(4) In this rule “expert”, in relation to any question arising in a cause
or matter, means any person who has such knowledge orexperience ofor
in connection with that question that his opinion on it would be admiss-
ible in evidence.

Report of court expert (0.40, r.2)

2.—(1) The court expert must send his report to the Court, together
with such number of copies thereof as the Court may direct, and the
Registrar must send copies of the report to the parties or their
barristers and solicitors.

(2) The Court may direct the court expert to make a further or sup-
plemental report.

(3) Any part of a court expert’s report which is not accepted by all the
parties to the cause or matter in which itis made shall be treated as infor-
mation furnished to the Court and be given such weight as the Court
thinks fit.

Experiments and tests (0.40, r.3)

3. If the Court expert is of opinion that an experiment or test of any
kind (other than one of a trifling character) is necessary to enable him to
make a satisfactory report he shall inform the parties or their solicitors
and shall, if possible, make an arrangement with them as to the expenses
involved, the persons to attend and other relevant matters; and if the par-
ties are unable to agree on any of those matters it shall be settled by
the Court.

Cross-examination of court expert (0.40, r.4)
4. Any party may, within 14 days after receiving a copy of the court
expert’s report, apply to the Court for leave to cross-examine the expert
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on his report, and on that application the Court shall make an order for
the cross-examination of the expert by all the parties either—

(a) at the trial, or

(b) before an examiner at such time and place as may be specified in
the order.

Remuneration of court expert (0.40, r.5)

5.—(1) The remuneration of the court expert shall be fixed by the
Courtand shall include a fee for his reportand a propersum foreach day
during which he is required to be present either in court or before an
examiner.

(2) Without prejudiee to any order providing for payment of the court
expert’s remuneration as part of the costs of the cause or matter, the par-
ties shall be jointly and severally liable to pay the amount fixed by the
‘Court for his remuneration, but where the appointment of a court expert
is opposed the Court may, as a condition of making the appointment,
require the party applying for the appointment to give such security for
the remuneration of the expert as the Court thinks fit.

Calling of expert witnesses (0.40, r.6)

6. Where a court expert is appointed in a cause or matter, any party
may, on giving to the other parties a reasonable time before the trial
notice of his intention to do so, call one expert witness to give evidence
on the question reported on by the court expert but no party may call
more than one such witness without the leave of the Court,and the Court
shall not grant leave unless it considers the circumstances of the case to
be exceptional.

137



0.41, 1.1

ORDER 41

AFFIDAVITS

Form of affidavit (O.41,r.1)

1.—(1) Subject to paragraphs (2) and (3), every affidavit sworn in a
cause or matter must be entitled in that cause or matter.

(2) Wherea causeor matteris entitled in more than one matter, it shall
be sufficient to state the first matter followed by the words “and other
matters”, and where a cause or matter is entitled in a matter or matters
and between parties, that part of the title which consists of the matter or
matters may be omitted.

(3) Where there are more plaintiffs than one, it shall be sufficient to
state the full name of the first followed by the words “and others”, and
similarly with respect to defendants.

(4) Every affidavit must be expressed in the first person and, unless
the Court otherwise directs, must state the place of residence of the depo-
nent and his occupation or, if he has none, his description, and if heis,or
is employed by, a party to the cause or matter in which the affidavit is
sworn, the affidavit must state that fact.

In the case of a deponent who is giving evidence in a professional,
business or other occupational capacity the affidavit may, instead of
stating the deponent’s place of residence, state the address at which he
works, the position he holds and the name of his firm or employer, if
any.

(5) Everyaffidavitmustbein book form, following continuously from
page to page.

(6) Every affidavit must be divided into paragraphs numbered con-
secutively, each paragraph beingas far as possible confined to a distinct
portion of the subject.

(7) Dates, sums and other numbers must be expressed in an affidavit
in figures and not in words.

(8) Every affidavit mustbe signed by the deponent and the jurat must
be completed and signed by the person before whom it is sworn.

Affidavit by two or more deponents (0.41,r.2)

2. Where an affidavitis made by two or more deponents, the names of
the persons makingthe affidavit must be inserted in the juratexcept that,
ifthe affidavitis sworn by both orall the deponents atone time before the
same person,itshall be sufficient to state thatitwas swornby both (orall)
of the “abovenamed” deponents.

Affidavit by illiterate or blind person or person who does not under-

stand English (0.41, r.3)
3—(1) Whereitappearsto the person administering the oath that the
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deponent is illiterate or blind, he must certify in the jurat that—
(a) the affidavit was read in his presence to the deponent,
(b) the deponent seemed perfectly to understand it, and
(c) the deponent made his signature or mark in his presence;

and the affidavit shall not be used in evidence without such a certificate
unless the Courtis otherwise satisfied that it was read to and appeared to
be perfectly understood by the deponent.

(2) Where it appears to the person administering the oath that the
deponent does not understand the English language he must certify in
the jurat that—

(a) the affidavit was read, explained and interpreted, either by him-
self or through the medium of a sworn and named interpreter in
his presence, to the deponentin a specified language with which
the deponent was familiar,

(b) the deponent seemed perfectly to understand it, and

(c} the deponent made his signature or mark in his presence;
and the affidavit shall not be used in evidence without such a
certificate.

Use of defective affidavit (0.41, r.4)
4. An affidavit may, with the leave of the Court, be filed or used in
evidence notwithstanding any irregularity in the form thereof.

Contents of affidavit (0.41, r.5)

5.—(1) Subjectto Order 14, rules 2(2) and 4(2), to Order 86, rule 2(1), to
paragraph (2) of this rule and to any order made under Order 38, rule 3,
an affidavit may contain only such facts as the deponent is able of his
own knowledge to prove.

(2) An affidavit sworn for the purpose of being used in interlocutory
proceedings may contain statements of information or belief with the
sources and grounds thereof.

Scandalous, etc., matter in affidavit (0.41, r.6)

6. The Court may order to be struck out of any affidavit any matter
which is scandalous, irrelevant or otherwise oppressive.
Alterations in affidavits (0.41, r.7)

7.—(1) An affidavit which has in the jurat or body thereof any
interlineation, erasure or other alteration shall notbe filed orused in any
proceeding without the leave of the Court unless the person before whom
the affidavit was sworn has initialled the alteration and, in the case of an
erasure, has re-written in the margin of the affidavit any words or figures
written on the erasure and has signed or initialled them.

(2) Where an affidavit is sworn at any office of the High Court, the
official stamp of that office may be substituted for the signature or
initials required by this rule.

Affidavit not to be sworn before barrister and solicitor of party, etc.

(0.41, r.8)

8. No affidavit shall be sufficient if sworn before the barrister and
solicitor of the party on whose behalf the affidavitis to be used or before
any agent, partner or clerk of that barrister and solicitor.
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Filing of affidavits (O.41, r.9)

9.—(1) Except as otherwise provided by these Rules, every affidavit
must be filed in the Registry.

(2) Every affidavit must be indorsed with a note showing on whose
behalf it is filed and the dates of swearing and filing, and an affidavit
which is not so indorsed may not be filed or used without the leave of
the Court.

Use of original atfidavit or office copy {O.41, r.10)

10.—(1) Subject to paragraph (2) an original affidavit may be used in
proceedings notwithstanding that it has not been filed in accordance
with rule 9.

+ (2) An original affidavit may not be used in any procecdings unless it
has previously been stamped with the stamp duty.

(3) Where an original affidavit is used then, unless the party whose .
affidavit it is undertakes to file it, he must immediately after it is used
leave it with the proper officer in court or in chambers, as the case may
be, and that officer shall send it to be filed.

(4) Where an affidavit has been filed, an office copy thereof may be
used in any proceedings.

Document to be used in conjunction with affidavit to be exhibited to it

(0.41, r.11)

11.—(1) Any document to be used in conjunction with an affidavit
must be exhibited to the affidavit. _ _ 7

(2) Any exhibit to an affidavit must be identified by a certificate of
the person before whom the affidavit is sworn.

Affidavit taken in Commonwealth country admissible without proof
of seal, etc. (0.41,r.12)

12. A document purporting to have affixed or impressed thereon or
subscribed thereto the seal or signature of a court, judge, notary publicor
person having authority to administer oaths in a part of the Common-
wealth outside Fiji in testimony of an affidavit being taken before it or
him in that partshall be admitted in evidence without proofofthe seal or
signature being the seal or signature of that court, judge, notary
public or person. '
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ORDER 42

JUDGMENTS AND ORDERS

Form of judgment, etc. (0.42, r.1)

1.-—(1) If,in the case of any judgment, a form thereof is prescribed by
Appendix A the judgment must be in that form.

(2) The party entering any judgment shall be entitled to have recited
therein a statement of the manner in which, and the place at which, the
writ orother originating process by which the cause or matterin question
was begun was served. 7

(3) Every order must be marked with the name of the judge or other
person by whom it was made and must be sealed.

Judgment in favour of reversioner for detention of goods

(0.42, r.2)

2. Wherea claim relating to the detention of goods is made by a partial
owner whose right of action is not founded on a possessory title, any
judgment or order given or made in respect of the claim shall be for the
payment of damages only.

In this paragraph “partial owner” means one of two or more persons
having interests in the goods, unless he has the written authority ofevery
other such person to sue on the latter’s behalf.

Judgment, etc., requiring act to be done: time for doing it

(0.42,r.3)

3.—(1) Subjectto paragraph (2),ajudgmentororder which requires a
person to do an act must specify the time after service of the judgment or
order, or some other time, within which the act is to be done.

(2) Where the act which any person is required by any judgment or
order to do 1s to pay money to some other person, give possession of any
land or deliver any goods, a time within which the act is to be done need
not be specified in the judgment or order by virtue of paragraph (1), but
the foregoing provision shall not affect the power of the Court to specify
such a time and to adjudge or order accordingly.

Date from which judgment or order takes effect (0.42, r.4)

4.—(1) Ajudgmentororderofthe Courttakes effect from the day ofits
date.

(2) Suchajudgmentorordershall be dated as ofthe day on which itis
pronounced, given or made, unless the Court orders it to be dated as of
some other earlier or later day, in which case it shall be dated as of that
other day.

Orders required to be drawn up (0.42, r.5)
5.—(1) Subject to paragraph (2), every order of the Court shall be
drawn up unless the Court otherwise directs.
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(2) An order—
fa) which—
(i) extends the period within which a person is required or
authorised by these Rules, or by any judgment, order or
direction, to do any act, or

(1) grants leave for the doing of any of the acts mentioned in
paragraph (3), and

(b} which neither imposes any special terms nor includes any spe-

cial directions other than a direction as to costs,
need not be drawn up unless the Court otherwise directs.
(3) The acts referred to in paragraph (2)(a)(ii) are—

(a) theissueof any writ, other than a writof summons forservice out
of the jurisdiction;

(b) the amendment of a writ of summons or other originating pro-
cess or a pleading;

fc) the filing of any document;

(d) any act to be done by an officer of the Court other than a
barrister and solicitor.

Drawing up and entry of judgments and orders (0.42, r.6)

6.—(1) Every judgment given in a cause or matter and every order
required to be drawn up shall be settled by or under the direction of the
Registrar before being entered or drawn up.

(2) The partyseekingtoentera judgmentorto have anorderdrawnup
may and shall if so required by the Registrar prepare a draft of the judg-
ment or order and present the draft to the Registrar.

(3) Ifthe partyinwhose favoura judgmentis given or an order is made
does not prepare it, have it settled and enter it within 21 days after it is
given or made any other party affected by the judgment or order may pre-
pare it, have it settled and entered.

(4) Every judgment when entered shall be endorsed with the date
of entry.

Default in connection with drawing up judgments etc. (0.42, r.7)

7. If a party fails to attend an appointment made by a judge or the
Registrar for settling any judgment or order or fails to produce any
documents required by the judge or the Registrarin order to enable him
to drawup the judgment or order, the judge orthe Registrar may drawup
and pass the judgment or order in the absence of that party.
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ORDER 43

ACCOUNTS AND INQUIRIES

Summary order for account (0.43, r.1)}

1.—(1) Where a writisindorsed with a claim foran accountora claim
which necessarily involves taking an account, the plaintiff may, at any
time after the defendant has acknowledged service of the writ or after the
time limited for acknowledging service, apply for an order under this
rule.

(2) A defendant to an action begun by writ who has served a counter-
claim, which includes a claim for an account or a claim which
necessarily involves taking an account, on—

(a) the plaintiff, or

(b) any other party, or

(¢) any person who becomes a party by virtue of such service
may apply for an order under this rule.

(3) An application under this rule must be made by summons and, if
the Court so directs, must be supported by affidavit or other evidence.

(4) On the hearing of the application, the Court may, unless satisfied
by the defendant that there is some preliminary question to be tried,
order that an account be taken and may also order that any amount cer-
tified on taking the accountto be due to either partybe paid to him within
a time specified in the order.

Court may direct taking of accounts, etc. (0.43, r.2)

2.—(1) The Court may, on an application made by summons at any
stage of the proceedings in a cause or matter, direct any necessary
accounts or inquiries to be taken or made.

(2) Every direction for the taking of an account or the making of an
inquiry shall be numbered in the judgment or order so that, as far as may
be, each distinct account and inquiry may be designated by a
number.

Directions as to manner of taking account or making inquiry

(0.43,r.3)

3.—(1) Where the Courtorders an account to be taken or inquiry to be
made it may by the same or a subsequent order give directions with
regard to the manner in which the account is to be taken or vouched or
the inquiry is to be made.

(2) Without prejudice to the generality of paragraph (1), the Court
may direct that in taking an account the relevant books of account shall
be evidence of the matters contained therein with liberty to the parties
interested to take such objections thereto as they think fit.
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Account to be made, verified etc. (0.43, r.4)

4.—(1) Where an account has been ordered to be taken, the account-
ing party must make out his account and, unless the Court otherwise
directs, verify it by an affidavit to which the account must be
exhibited.

(2) The items on each side of the account must be numbered
consecutively,

(3) Unless the order for the taking of the account otherwise directs, the
accounting party must lodge the account with the Court and must at the
same time notify the other parties that he has done so and of the filing of
any affidavit verifying the account and of any supporting affidavit,

Notice to be given of alleged omissions, etc. in account (0.43, r.5)

5. Any party who seeks to charge an accounting party with an amount
beyond that which he has by his account admitted to have received or
who alleges that any item in his account is erroneous in respect of
amount or in any other respect must give him notice thereof stating, so
far as he is able, the amount sought to be charged, with brief particulars
thereof or, as the case may be, the grounds for alleging that the item
1§ erroneous.

Allowances (0.43, r.6)
6. In taking any account directed by any judgment or order all Just
allowances shall be made without any direction to that effect.

Delay in prosecution of accounts, etc. (0.43, r.7) o

7.—(1) Ifitappears to the Court that there i1s undue delay in the pros-
ecution of any accounts or inquiries, or in any other proceedings under
any judgment or order, the Court may require the party having the con-
duct of the proceedings or any other party to explain the delay and may
then make such order for staying the proceedings ot for expediting them
or for the conduct thereof and for costs as the circumstances require.

(2) The Court may direct any party or appoint a suitable person to
take over the conduct of the proceedings in question and to carry outany
directions made by an order under this rule and may make such order as
it thinks fit as to the payment of any costs incurred.

Distribution of fund before all persons entitled are ascertained

(0.43, r.8)

8. Where some of the persons entitled to share in a fund are ascer-
tained, and difficulty or delay has occurred or s likely to occur in ascer-
taining the other persons so entitled, the Court may order or allow
immediate payment of their shares to the persons ascertained without
reserving any part of those shares to meet the subsequent costs of ascer-
taining those other persons.

Guardian’s accounts (0.43, r.9) _
9. The accounts of a person appointed guardian of a minor’s estate
must be verified and passed in such manner as the Court may direct.
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ORDER 44

PROCEEDINGS UNDER JUDGMENTS AND ORDERS

Application to Orders (0.44, r.1)
1. In this Order references to a judgment include references to an
order.

Service of notice of judgment on person not a party (0.44, r.2)
2.—(1) Where in an action for— '

(a) the administration of the estate of a deceased person, or
(b) the execution of a trust, or
(c) the sale of any property,

the Court gives a judgment or makes a direction which affects persons
not parties to the action, the Court may when giving the judgment or at
any stage of the proceedings under the judgment direct notice of the jug-
ment to be served on any such person and any person so served shall,
subject to paragraph (4), be bound by the judgment as if he had
originally been a party to the action. A .

(2) Every notice of a judgment for service under this rule must be
indorsed with a memorandum in Form No. 21 in Appendix A and’
accompanied by a form of acknowledgment of service in Form No. 2 in
Appendix A with such modifications as may be appropriate.

(3) Aperson served with notice of a judgment may, within one month
after service of the notice on him, and without acknowledging service
apply to the court to discharge, vary or add to the judgment.

(4) Aperson served with notice of a judgment may, after acknowledg-
ing service of the notice, attend the proceedings under the judgment.

(5) Order 12, rules 1 to 3, shall apply in relation to the acknowledg-
ment of service of a notice of judgment as if the judgment were a writ,
and the person by whom the notice is served were the plaintiff and the
person on whom it is served a defendant.

Directions by the Court (0.44, r.3)

3.—(1) Where a judgment given in a cause or matter contains direc-
tions which make it necessary to proceed in chambers under the Jjudg-
ment the Court may, when giving the judgment or at any time during
proceedings under the judgment, give further directions for the conduct
of those proceedings, including, in particular, directions with respect
to—

(a) the manner in which any account or inquiry is to be
prosecuted,
(b) the evidence to be adduced in support thereof,

(¢) the preparation and service on the parties to be bound thereby of
the draft of any deed or other instrument which is directed by the
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judgment to be settled by the Court and the service of any objec-
tions to the draft,

(d) the parties required to attend all or any part of the
proceedings,

(e) therepresentation by the samebarristers and solicitors of parties
who constitute a class and by different barristers and solicitors
of parties who ought to be separately represented, and

(f) thetime within which each proceedingisto be taken,and may fix
a day or days for the further attendance of the parties.
(2) The Court may revoke or vary any directions given under this
rule.

Application of rr. 5 to 8 (0.44, r.4)
4.—Rules 5 to § apply—

(a) where in proceedings for the administration under the direction
of the Court of the estate of a deceased person the judgment
directs any account of debts or other liabilities of the deceased’s
estate to be taken or any inquiry for next of kin or other ascer-
tained claimants to be made, and

(b) whereinproceedings forthe execution underthe direction of the
courtofa trustthe judgment directs any such inquiry to be made,
and those rules shall, with the necessary modifications, apply
where in any other proceedings the judgment directs an account
of debts or other liabilities to be taken or any inquiry to be
made.

Advertisements for creditors and other claimants (0.44, r.5)

5. The court may, when giving a judgment or at any stage of pro-
ceedings under a judgment, give directions for the issue of adver-
tisements for creditors or other claimants and may fix the time within
which creditors and claimants may respond.

Examination of claims {O.44, r.6)

6.—(1) Where an account of debts or other liabilities of the estate of a
deceased person has been directed, such party as the Court may direct
must-—

(a) examine the claims of persons claiming to be creditors of the
estate,

(b) determine, so far as he is able, to which of such claims the estate
is liable, and

(c) atleastseven clear daysbefore the time appointed for adjudicat-
ing on claims, make an affidavit stating his findings and his
reasons for them and listing all the other debts of the deceased
which are or may still be due.

(2) Where aninquiry for next of kin or otherunascertained claimants
has been directed, such party as the Court may direct must—

(a} examine the claims,

(b) determine, so far as he is able, which of them are valid, and
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(c) atleastseven clear days before the time appointed for adjudicat-
ing on claims, make an affidavit stating his findings and his
reasons for them.

(3) If the personal representatives or trustees concerned are not the
parties directed by the Court to examine claims, they must join with the
party directed to examine them in making the affidavit required by
this rule.

Adjudication on claims (0.44, r.7)
7. For the purpose of adjudicating on claims the Court may—
(a) direct any claim to be investigated in such manner as it
thinks fit,
(b) require any claimant to attend and prove his claim or to fur-
nish further particulars or evidence of it, or
fc) allow any claim after or without proof thereof.

Notice of adjudication (0.44, r.8)

8. The Court shall give directions that there be served on every
creditor whose claim or any part thereof has been allowed or disallowed,
and who did notattend when the claim was disposed of, a notice inform-
ing him of that fact.

Interest on debts (0.44, r.9)

9.—(1) Where an account of the debts of a deceased personis directed
by any judgment, then, unless the deceased’s estate is insolvent or the
Court otherwise orders, interest shall be allowed—

(a) on any such debt as carries interest, at the rate it carries, and

{b) onany other debt, from the date of the judgment at the rate pay-
able on judgment debts at that date.

(2) A creditor who has established his debt in proceedings under the
judgment and whose debt does not carry interest shall be entitled to
intereston his debtin accordance with paragraph (1)(b) out of any assets
which may remain after satisfying the costs of the cause or matter, the
debts which have been established and the interest on such of those
debts as by law carry interest. _ o

(3) For t}Le purposes of this rule “debt” includes funeral, testamentary
or administration expenses and, in relation to expenses incurred after
the judgment, for the reference in paragraph (1)}(b) to the date of the
judgment there shall be substituted a reference to the date when the
expenses became payable.

Interest on legacies (0.44, r.10)

10. Where an account of legacies is directed by any judgment, then,
subject to any directions contained in the will or codicil in question and
to any order made by the Court, interest shall be allowed on each legacy
at the rate of five per cent, per annum beginning at the expiration of one
vear after the testator’s death.

Registrar's order (0.44, r.11)
11.—(1) The resultofproceedings undera judgment shall be stated in
the form of an order.

147



0.44,r.12 PROCEEDINGS UNDER JUDGMENTS & ORDERS

(2) Subject to any direction under paragraph (3) an order under this
rule shall have effect as a final order disposing of the cause or matter in
which it is made.

(3) An orderunder this rule shall contain such directions as the Court
thinks fit as to the further consideration, either in court or in chambers,
of the cause or matter in which it is made.

(4) Every order made under this rule shall have immediate binding
effect on the parties to the cause or matter in which it is made and copies
of the order shall be served on such of the parties as the Court may
direct.

Appeal against Registrars order (0.44, r.12)
12. Subject to paragraph (2), Order 58, rule 1 shall apply to an order

under this rule as it applies to any judgment, order or decision of the
Registrar.
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ENFORCEMENT OF JUDGMENTS AND
ORDERS

ORDER 45

ENFORCEMENT OF JUDGMENTS AND ORDERS: GENERAL

Enforcement of judgment, etc., for payment of money (0.45, r.1)

1.—(1) Subject to the provisions of these Rules, a judgment or order
for the payment of money, notbeinga Jjudgmentororder for the payment
of money into court, may be enforced by one or more of the following
means, that is to say—

{a) writ of fieri facias;

(b) garnishee proceedings;

(c) a charging order;

(d) the appointment of a receiver;

(¢) in a case in which rule 4 applies, an order of comumittal;
(f) in such a case, writ of sequestration.

(2) Subject to the provisions of these Rules, a judgment or order for
the paymeht of money into court may be enforced by one or more of the
following means that is to say—

(@) the appointment of a receiver;
(b) in a case in which rule 4 applies, an order of committal;
(¢) in such a case, writ of sequestration.

(3) Paragraphs (1) and (2) are without prejudice to any other remedy
available to enforce such a judgment or order as is therein mentioned or
to the power of a court under the Debtors Act, to commit to prison a per-
son who makes default in paying money adjudged or ordered to be paid
by him, or to the right of a person prosecuting a judgment ororder forthe
payment of money to a person to apply under anyenactment to have the
judgment or order enforced in a Magistrate’s Court or to the enactments
relating to bankruptcy or the winding up of companies.

(4) In this Order references to any writ shall be construed as including
references to any further writ in aid of the first mentioned writ.

Enforcement of judgment for possession of land (0.45, r.2)

2.—(1) Subject to the provisions of these Rules, a judgment or order
for the giving of possession of land may be enforced by one or more of the
following means, that is to say—

(@) writ of possession;
(b) in a case in which rule 4 applies, an order of commuittal;
(c) in such a case, writ of sequestration.
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(2) Awritofpossession toenforce a judgmentororder for the giving of
possession of any land shall not be issued without the leave of the Court
except where the judgment or order was given or made in a mortgage
action to which Order 88 applies.

(3) Suchleaveshall notbe granted unlessitisshownthatevery person
in actual possession of the whole or any part of the land has received
such notice of the proceedings as appears to the Court sufficient to ena-
ble him to apply to the Court for any relief to which he may be
entitled.

(4) A writof possession may include provision for enforcing the pay-
ment of any money adjudged or ordered to be paid by the judgment or
order which is to be enforced by the writ.

Enforcement of judgment for delivery of goods (0.45, r.3)

3.—(1) Subject to the provisions of these Rules, a judgment or order
for the delivery of any goods which does not give a person against whom
the judgment is given or order made the alternative of paying the
assessed value ofthe goods may be enforced by one or more of the follow-
ing means, that is to say—

(a) writ of delivery to recover the goods without alternative
provision for recovery of the assessed value thereof (hereafterin
this rule referred to as a “writ of specific delivery”);

(b) in a case in which rule 4 applies, an order of committal;

(¢c) in such a case, writ of sequestration.

(2) Subject to the provisions of these Rules, a judgment or order for
the delivery of any goods or payment of their assessed value may be
enforced by one or more of the following means, that is to say—

(a) writ of delivery to recover the goods or their assessed value;

(b} by order of the Court, writ of specific delivery;

(¢) in a case in which rule 4 applies, writ of sequestration.

An application for an order under sub-paragraph (b) shall be made by
summons, which must, notwithstanding Order 65, rule 9, be served on
the defendant against whom the judgment or order soughtto be enforced
was given or made.

(3) A writ of specific delivery, and a writ of delivery to recover any
goods or their assessed value, may include provision for enforcing the
payment of any money adjudged or ordered to be paid by the judgment
or order which is to be enforced by the writ.

(4) A judgment or order for the payment of the assessed value of any
goods may be enforced by the same means as any other judgment or
order for the payment of money.

Enforcement of judgment to do or abstain from doing any act

(0.45, r.4)

4,—(1) Where—

(a) a person required by a judgment or order to do an act within a
time specified in the judgment or order refuses or neglects to do
it within that time or, as the casc may be, within that time as
extended or abridged under Order 3, rule 4, or
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(b) aperson, disobeys a judgment or order requiring him to abstain
from doing an act, '
then, subject to the provisions of these Rules, the judgment or order may
be enforced by one or more of the following means, that is to say—

(i) with the leave of the Court, a writ of sequestration against
the property of that person:

(ii} where that person is a body corporate, with the leave of the
Court, a writ of sequestration against the property of any
director or other officer of the body;

(iii) subject to the provisions of the Debtors Act, an order of
committal against that person or, where that person is a
body corporate, against any such officer.

(2) Where a judgment or order requires a person to do an act within a
Yime therein specified and an order is subsequently made under rule 5
requiring the act to be done within some other time, references in
paragraph (1) of this rule to a judgment or order shall be construed as
references to the order made under rule 5.

(3) Where under any judgment or order requiring the delivery of any
goods the person liable to execution has the alternative of paying the
assessed value of the goods, the judgment or order shall not be enforce-
able by order of committal under paragraph (1), but the Court may, on
the application of the person entitled to enforce the judgment or order,
make an order requiring the first mentioned person to deliver the goods
to the applicant within a time specified in the order, and that order may
be so enforced.

Judgment, etc. requiring act to be done: order fixing time for doing it

(0.45, r.5)

5.~—(1) Notwithstanding that a judgment or order requiring a person
to do an act speciftes a time within which the act is to be done, the Court
shall, without prejudice to Order 3, rule 4 have power to make an order
requiring the act to be done within another time, being such time after
service of that order, or such other time, as may be specified therein.

(2) Where, notwithstanding Order 42 rule 3(1), or by reason of Order
42 rule 3(2), a judgment or order requiring a person to do an act does not
specify a time within which the act is to be done, the Court shall have
power subsequently to make an order requiring the act to be done within
such time after service of that order, or such other time, as may be
specified therein.

(3) Anapplication for gn order under this rule must be made by sum-
mons and the summons must, notwithstanding anything in Order 65,
rule 9, be served on the person required to do the act in question.

Service of copy of judgment, etc., prerequisite to enforcement under
rule 5(0.45, r.6)
6.—(1) Inthis rule references to an order shall be construed asinclud-
ing references to a judgment.
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(2) Subject to Order 24, rule 16(3), Order 26, rule 6(3), and paragraphs
(6) and (7) of this rule, an order shall not be enforced under rule 4
unless—

(@) a copy of the order has been served personally on the person
required to do or abstain from doing the act in question, and

(b) in the case of an order requiring a person to do an act, the copy
has been so served before the expiration of the time within
which he was required to do the act.

(3) Subject as aforesaid, an order requiring a body corporate to do or
abstain from doing an act shall not be enforced as mentioned in rule
4(1)(ii) or (iii) unless—

(a) acopyofthe order has also been served personally on the officer
against whose property leave is sought to issue a writ of seques-
tration or against whom an order of committal is sought, and

(b) inthe case of an order requiring the body corporate to do an act,
the copy has been so served before the expiration of the time
within which the body was required to do the act.

(4) There must be indorsed on the copy of an order served under this
rule a notice informing the person on whom the copy is served—

(a) in the case of service under paragraph (2), that if he neglects to
obey the order within the time specified therein, or, if the orderis
to abstain from doing an act, thatif he disobeys the order, he is
liable to process of execution to compel him to obey it, and

(b) in the case of service under paragraph (3), that if the body cor-
porate neglects to obey the order within the time so specified or,
if the order is to abstain from doing an act, that if the body cor-
porate disobeys the order, he is liable to process of execution to
compel the body to obey it.

(5) With the copy of an order required to be served under this rule,
beingan order requiring a person to do an act, there mustalso be serveda
copy of any order made under Order 3, rule 4, extending or abridging the
time for doing the act and, where the first-mentioned order was made
under nide 4(3) or 5 of this Order, a copy of the previous order requiring
the act to be done.

(6) An order requiring a person to abstain from doing an act may be
enforced under rule 4 notwithstanding that service of a copy of the order
has not been effected in accordance with this rule if the Court is satisfied
that, pending such service, the person against whom or against whose
property it is sought to enforce the order has had notice thereof
either—

(@) by being present when the order was made, or
(b) bybeingnotified of the terms of the order, whether by telephone,
telegram or otherwise. .
(7) Without prejudice to its powers under Order 65, rule 4, the Court

may dispense with service of a copy of an order under this rule if it thinks
it just to do so.
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Court may order act to be done at expense of disobedient party

(0.45,r.7)

7. If an order of mandamus, a mandatory order, an injunction or a
Judgment or order for the specific performance of a contract is not com-
plied with, then, without prejudice to its powers to punish the dis-
obedient party for contempt, the Court may direct thatthe act required to
be done may, so far as practicable, be done by the party by whom the
order or judgment was obtained or some other person appointed by the
Court, at the cost of the disobedient party, and upon the act being done
the expenses incurred may be ascertained in such manner as the Court
may direct and execution may isue against the disobedient party for the
amount so ascertained and for costs.

Execution by or against person not being a party (0.45, r.8)

8.—(1) Anyperson,notbeinga partytoa cause or matter, who obtains
any order or in whose favour any order is made, shall be entitled to
enforce obedience to the order by the same process as if he were a
party.

(2) Any person, not being a party to a cause or matter, against whom
obedience to any judgment or order may be enforced, shall be liable to
the same process for enforcing obedience to the judgment or order as if
he were a party.

Conditional judgment: waiver (0.45, r.9)

9. Apartyentitled under any judgment or order to any reliefsubject to
the fulfilment of any condition who fails to fulfil that condition is
deemed to have abandoned the benefit of the judgment or order, and,
unless the Court otherwise directs, any other person interested may take
any proceedings which either are warranted by the judgment or order or
might have been taken if the judgment or order had not been given
or made.

Matters occurring after judgment: stay of executian, etc.

(0.45, r.10)

10. Withoutprejudice toOrder47, rule 1,a party against whom a judg-
ment has been given or an order made may apply to the Court for a stay
of execution of the judgment or order or other relief on the ground of
matters which have occurred since the date of the judgmentororder, and
the Court may by order grant such relief, and on such terms, as it
thinks just.

Forms of writs (0.45, r.11) .
11.—(1) A writ of fieri facias must be in Form 22 in Appendix A.
(2) A writ of delivery must be in Form No. 23 in Appendix A.

(3) A writ of possession must be in Form No. 24 in Appendix A.
(4) A writ of sequestration must be in Form No. 25 in Appendix A.
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Enforcement of judgments and orders for recovery of money, etc.

(0.45, r.12)

12.—(1) Rule 1(1) of this Order, with the omission of sub-paragraphs
(¢) and (f) thereof, and Orders 46 to 51 shall apply in relation to a judg-
ment or order for the recovery of money as they apply in relation to a
judgment or order for the payment of money.

(2) Rule 2 of this Order, with the omission of paragraph(1)(b}) and (c)
thereof, and Order 47, rule 2(2) shall apply in relation to a judgment or
order for the recovery of possession of land as they apply in relationto a
judgment or order for the giving or delivery of possession of land.

(3) Rule 3 of this Order, with the omission of paragraphs (1)(b)and(c)
and (2)(c) thereof, and Order 47, rule 2(2), shall apply in relation to a
judgment or order that a person do have a return of any goods,and to a
judgment or order that a person do have a return of any goods or do
recover the assessed value thereof, as they apply in relation to a judgment
or order for the delivery of any goods and a judgment or order for the
delivery of any goods or payment of the assessed value thereof

respectively.
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ORDER 46

WRITS OF EXECUTIONS: GENERAL

Definition (0.46, r.1)

1. In this Order, unless the context otherwise requires, “writ of
execution” includes a writ of fieri facias, a writ of possession, a writ of
delivery, a writ of sequestration and any further writ in aid of any of the
aforementioned writs.

When leave to issue any writ of execution is necessary (0.46, r.2)
2.—(1) A writ of execution to enforce a judgment or order may not
issue without the leave of the Court in the following cases, that is to
say—
(a) where six years or more have elapsed since the date of the judg-
ment or order;
(b) where any change has taken place, whether by death or other-
wise, in the parties entitled or liable to execution under the judg-
ment or order;

(¢) where the judgment or order is against the assets of a deceased
person coming to the hands of his executors or administrators
after the date of the judgment or order, and it is sought to issue
execution against such assets:

(d) where unaer the judgment or order any person is entitled to
relief subject to the fulfilment of any condition which it is
alleged has been fulfilled;

(¢) where any goods soughtto be seized underawrit ofexecution are
in the hands of a receiver appointed by the Court or a
sequestrator.

(2) Paragraph (1) is without prejudice to any enactment or rule by vir-
tue of which a person is required to obtain the leave of the Court for the
issue of a writ of execution or to proceed to execution on or otherwise to
the enforcement of a judgment or order.

(3) Where the Court grants leave, whether under this rule or other-
wise, for the issue of a writ of execution and the writ is not issued within
one year after the date of the order granting such leave, the order shall
cease to have effect, without prejudice, however, to the making of a
fresh order.

Leave required for issue of writ in aid of other writ (0.46, r.3)
3. A writ of execution in aid of any other writ of execution shall not
issue without the leave of the Court.

Abplication for leave to issue writ (0.46, r.4)
4.—(1) An application for leave to issue a writ of execution may be
made ex parte unless the Court directs it to be made by summons,
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(2) Such an application must be supported by an affidavit—

(a) identifying the judgment or order to which the application
relatesand, ifthe judgment ororderis for the paymentof money,
stating the amount originally due thereunder and the amount
due thereunder at the date of the application;

(b) stating, where the case falls within rule 2(1)(a), the reasons for
the delay in enforcing the judgment or order;

(¢c) stating where the case falls within rule 2(1)(b), the change which
has taken place in the parties entitled oriiable to ¢xecution since
the date of the judgment or order;

(d) stating, where the case falls within rule 2(1)(c) or (d), that a
demand to satisfy the judgmentor order was made on the person
liable to satisfy it and that he has refused or failed to do so;

(¢) giving such otherinformation as is necessary to satisfy the Court
thatthe applicantis entitled to proceedto execution on the judg-
ment or orderin question and that the person against whom it is
sought to issue execution is liable to execution on it.

(3) The Court hearing such application may grant leave in accor-
dance with the application or may order that any issue or question, a
decision on which is necessary to determine the rights of the parties, be
tried in any manner in which any question of fact or law arising in an
action may be tried and, in either case, may impose such terms as to costs
or otherwise as it thinks just.

Application for leave to issue writ of sequestration (0.46, r.5)

5.—(1) Notwithstanding anything in rules 2 and 4, an application for
leave to issue a writ of sequestration must be made to a judge by
motion.

(2) Subject to paragraph (3), the notice of motion, stating the grounds
ofthe application and accompanied by a copy of the affidavitin support
of the application, must be served personally on the person against
whose property it is sought to issue the writ.

(3) Without prejudice to its powers under Order 65, rule 4, the court
may dispense with service of the notice of motion under this rule if it
thinks it just to do so.

(4) the judge hearing an application for leave to issue a writof seques-
tration may sit in private in any case in which, if the appliction were for
an order of committal, he would be entitled to do so by virtue of Order 52,
rule 5, but, except in such a case, the application shall be heard in
open court.

Issue of writ of execution (0.46, r.6)

6.—(1) Issueofawritofexecution takes placeonits beingsealed by an
officer of the Registry.

(2) Before such a writ is issued a praecipe for its issue must be filed.

{3) The praecipe must be signed by or on behalt of the barrister and
solicitor of the person entitled to execution or, if that person is acting in
- person, by him.
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(4) No such writshall be sealed unless at the time of the tender thereof
for sealing—

(a} the person tendering it produces—

(1) the judgment or order on which the writ is to issue, or an
office copy thereof,

(i) where the writ may not issue without the leave of the Court,
the order granting such leave or evidence of the granting of
it, and

(b) the officer authonsed to seal it is satisfied that the period, if any,
specified in the judgment or order for the payment of any money
or the doing of any other act thereunder has expired.

(5) Every writ of execution shall bear the date of the day on which
it is issued.

Duration and renewal of writ of execution (0.46, r.7)

7.—(1) Forthe purpose of execution, a writ of execution is valid in the
first instance for 12 months beginning with the date of its issue.

{2) Where a writ has notbeen wholly executed the Court may by order
extend the validity of the writ from time to time for a period of 12 months
at any time beginning with the day on which the order is made, if an
application for extensionis made to the Court before the day next follow-
ing that on which the writ would otherwise expire or such later day, if
any, as the Court may allow.

(3) Before a writ the validity of which has been extended under this
rule is executed, either the writ must be sealed with the seal of the Registry
~ showing the date on which the order extending its validity was made or
the applicant for the order must serve a notice sealed as aforesaid, on the
sheriff to whom the writ is directed informing him of the making of the
order and the date thereof.

(4) The priority of a writ, the validity of which has been extended
under this rule, shall be determined by reference to the date on which it
was originally delivered to the sheriff.

(5) The production ofa writofexecution,or of such a notice as is men-
tioned in paragraph (3), purporting in either case to be sealed as men-
tioned in that paragraph, shall be evidence that the validity of that writ
or,as the case maybe, of the writ referred to in that notice, has been exten-
ded under this rule.

Return to writ of execution (0.46, r.8)

8.—(1) Any party at whose instance a writ of execution was issued
may serve a notice on the sherift to whom the writ was directed requiring
him, within such time as may be specified in the notice, to indorse on the
writ a statement of the manner in which he has executed itand to send to
that party a copy of the statement.

(2) Ifa sheriff on whom such a notice is served fails to comply with it
the party by whom it was served may apply to the Court for an order
directing the sheriff to comply with the notice.
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ORDER 47

WRITs OF FIERI FACIAS

Power to stay execution by writ of fieri facias (0.47, r.1)

1.—(1) Where a judgment is given or an order made for the payment
by any person of money, and the Court is satisfied, on an application
made atthe time of the judgmentororder,oratany time thereafter, by the
judgment debtor or other party liable to execution—

(a) thatthere are special circumstances which renderitinexpedient
to enforce the judgment or order, or

(b) that the applicant is unable from any cause to pay the money,

then, notwithstanding anythingin rule 2, the Court may by order stay the
execution of the judgment or order by writ of fieri facias either absolutely
or for such period and subject to such conditions as the Court thinks
fit.

(2) An application under this rule, if not made at the time the judg-
ment is given or order made, must be made by summons and may be so
made notwithstanding that the party liable to execution did not ack-
nowledge service of the writ of originating summons in the action or did
not state in his acknowledgment of service that he intended to apply fora
stay of execution under this rule pursuant to order 13, rule 9.

(3) An application made by summons must be supported by an
affidavit made by or on behalf of the applicant stating the grounds of the
application and the evidence necessary to substantiate them and,in par-
ticular, where such application is made on the grounds of the applicant’s
inability to pay, disclosing his income, the nature and value of any pro-
perty of his and the amount of any other liabilities of his.

(4) The summons and a copy of the supporting affidavit must, not less
than 4 clear days before the return day, be served on the party entitled to
enforce the judgment or order.

(5) An order staying exccution under this rule may be varied or
revoked by a subsequent order.

Separate writs to enforce payment of costs, etc. (0.47, r.2)

2.—(1) Where only the payment of money, together with costs to be
taxed, is adjudged or ordered, then, if when the money becomes pay-
able under the judgment or order the costs have not been taxed, the
party entitled to enforce that judgment or order may issue a writ of fiers
facias to enforce payment of the sum (other than for costs) adjudged or
ordered and, notless than 8 days after the issue of that writ, he mayissue a

second writ to enforce payment of the taxed costs.

(2) A party entifled to enforce a judgment or order for the delivery of
possession of any property (other than money) may, ifhe so elects,issuea
separate writ of fieri facias to enforce payment of any damages or costs
awarded to him by that judgment or order.
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ORDER 48

ExamMINATION OF JUDGMENT DEBTOR, ETC.

Order for examination of judgment debtor (0.48, r.1)

1.—(1) Where a person has obtained a judgment or order for the pay-
ment by some other person (hereinafter referred to as “the judgment deb-
tor”) of money, the Court may, on an application made ex parte by the
person entitled to enforce the judgment or order, order the judgment
debtor or,if the judgmentdebtor is a body corporate, an officer thereof, to
attend before the Registrar or such Magistrate as the Court may appoint
and be orally examined on the questions—

(a) whether any and, if so, what debts are owing to the judgment
debtor, and

(b) whether the judgment debtor has any and, if so, what other pro-
perty or means of satisfying the judgment or order;

and the Court may also order the judgment debtor or officer to produce
any books or documents in the possession of the judgment debtor rele-
vant to the questions aforesaid at the time and place appointed for
the examination.

(2) An order under this rule must be served personally on the judg-
ment debtor and on any officer of a body corporate ordered to attend for
examination, and appropriate conduct money must be paid or
tendered.

Examination of party liable to satisfy other judgment (0.48, r.2)

2. Where any difficulty arises in or in connection with the enforce-
ment of any judgment or order, other than such a judgment ororderasis
mentionedin rule 1, the Court may make an order under that rule for the
attendance of the party liable to satisfy the judgment or order and for his
examination on such questions as may be specifiedin the order, and that
rule shall apply accordingly with the necessary modifications.

Examiner to make record of debtor’s statement (O.48, r.3)

3. The Registrar or the Magistrate conducting the examination shall
take down, or cause to be taken down, in writing the statement made by
the judgment debtor or other person at the examination, read it to him
and ask him to sign it; and if he refuses the Registrar or the Magistrate, as
the case may be, shall sign the statement.
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ORDER 49

GARNISHEE PROCEEDINGS

Attachment of debt due to judgment debtor (0.49, r.1)

1.—(1) Where a person (in this Order referred to as “the judgment
creditor”) has obtained a judgment or order for the payment by some
other person (in this Order referred to as “the judgment debtor”) of
money, not being a judgment or order for the payment of money into
court, and any other person within the jurisdiction (in this Order referred
to as “the garnishee”) is indebted to the judgment debtor, the Court may,
subject to the provisions of this Order and of any enactment, order the
garnishee to pay the judgment creditor the amount of any debt due or
accruing due to the judgment debtor from the garnishee, or so much
thereof as is sufficient to satisfy that judgment or order and the costs of
the garnishee proceedings.

(2) An order under this rule shall in the first instance be an order to
show cause, specifying the time and place for further consideration of
the matter, and in the meantime attaching such debt as is mentioned in
paragraph (1), or so much thereof as may be specified in the order, to
answer the judgmentor order mentioned in that paragraph and the costs
of the garnishee proceedings.

Application for order (0.49, r.2)
2. An application for an order under rule 1 must be made ex parte sup-
ported by an affidavit—

{a) stating the name and last known address of the judgment
debtor,

(b) identifying the judgment or order to be enforced and stating the
amount of such judgment or order and the amount remaining
unpaid under it at the time of the application,

(c) stating, that to the best of the information or belief of the depo-
nentthe garnishee (naming him) is within the jurisdiction and is
indebted to the judgment debtor and stating the sources of the
deponent’s information or the grounds for his belief, and

(d) stating, where the garnishee is a bank having more than one
place of business, the name and address of the branch at which
the judgment debtor’s account is believed to be held or, if it be
the case, that this information is not known to the deponent.

Service and effect of order to show cause (0.49, r.3)
3.—(1) Unless the Court otherwise directs, an order under rule 1 to
show cause must be served—

(a) on the garnishee personally at least 15 days before the time
appointed thereby for the further consideration of the matter,
and
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(b) on the judgment debtor, at least 7 days after the order has been
served on the garnishee and at least 7 days before the time
appointed by the order for the further consideration or the
matter.

(2) Such an order shall bind in the hands of the garnishee as from the
service of the order on him any debt specified in the order or so much
thereof as may be so specified.

No appearance or dispute of liability by garnishee (0.49, r.4)

4.—(1) Where onthe further consideration of the matter the garnishee
does not attend or does not dispute the debt due or claimed to be due
from him to the judgment debtor, the Court may make an order absolute
under rule 1 against the garnishee.

(2) Anorderabsolute underrule 1 againstthe garnishee may be enfor-
ced in the same manner as any other order for the payment of
money.

Dispute of liability by garnishee (0.49, r.5)

5. Where on the further consideration of the matter the garnishee dis-
putes liability to pay the debt due or claimed to be due from him to the
iudgment debtor, the Court may summanly determine the question at
issue or order that any question necessary for determining the liability of
the garnishee be tried in any mamnerin which any questionorissueinan
action may be tried, without, if it orders trial before a master, the need for
any consent by the parties.

Claims of third persons (0.49, r.6)

6.—(1) If in garnishee proceedings it is brought to the notice of the
Court that some other person than the judgment debtor is or claims to be
entitled to the debtsoughttobe attached or has orclaims to have a charge
or lien upon it, the Court may order that person to attend before the
Court and state the nature of his claim with particulars thereof.

(2) After hearing any person who attends before the Court in com-
pliance with an order under paragraph (1), the Court may summarily
determine the questions at issue between the claimants or make such
otherorder asitthinks just,including an order that any question orissue
necessary for determining the validity of the claim of such other person
as1s mentioned in paragraph (1) be tried in such manner as is mentioned
in rule 5.

Discharge of garnishee (0.49, r.7)

7. Any payment made by a garnishee in comphiance with an order
absolute under this Order, and any execution levied against himin pur-
suance of such an order, shall be a valid discharge of his liability to the
judgment debtor to the extent of the amount paid orlevied notwithstand-
ingthatthe garnishee proceedings are subsequently setaside or the judg-
ment or order from which they arose reversed.

Money in court (0.49, r.8)
8.—(1) Where money is standing to the credit of the judgment debtor
incourt, the judgment creditor shall notbe entitled to take garnishee pro-
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ceedings 1n respect of that money but may apply to the Court by sum-
mons for an order that the money or so much thereof as is sufficient to
satisfy the judgment or order sought to be enforced and the costs of the
application be paid to the judgment creditor.

(2) Unless the Court otherwise directs, the summons must be served
on the judgment debtor at least 7 days before the day named therein for
the hearing of it.

Costs (0.49,r.9)

9. The costs of any application for an order under rule 1 or 8, and of
any proceedings arising therefrom or incidental thereto, shall, unless the
Court otherwise directs, be retained by the judgment creditor out of the
money recovered by him under the order and in priotity to the
judgment debt.
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ORDER 50

CHARGING ORDERS, SToP ORDERS, ETC

Order imposing charge on land, etc., (0.50, r.1)

1.—(1) Thisrule shall apply to any order which by virtue of any enact-
ment the Court is empowered to make imposing a charge on any land or
interest in land of a judgment debtor or levying execution thereon.

(2) Anysuchordershallin the firstinstance be an order to showcause,
specifying the time and place for further consideration of the matter and
imposing the charge until that time in any event.

(3) Anapplication foran order to which this rule applies may be made
ex parte.

(4) There may be joined with an application foran order to which this
rule applies an application for the appointment of a receiver to enforce
the charge imposed by the order.

(5) The application must be supported by an affidavit—

(a) identifying the judgmentororder to be enforced, and stating the
name of the judgment debtor on whose land or interest it is
sought to impose a charge and the amount remaining unpaid
under the judgment or order at the time of the application;

(b) specifyingthcland on which,or an interest in which, it is sought
to impose a charge; and

(c) stating that to the best of the information or belief of the depo-
nenttheland orinterestin question is the judgment debtor’s and
stating the sources of the deponent’s information or the grounds
for his belief

(6) Unlessthe Courtotherwise directs,a copy ofthe order must at least
seven days before the time appointed for the further consideration of the
matter be served on the judgment debtor and if the judgment debtor does
not attend on such consideration proof of service must be given.

(7) On the further consideration of the matter the Court shall,
unless itappears (whether on the representation of the judgment debtor
or otherwise) that there is sufficient cause to the contrary, make the order
absolute with or without modifications.

(8) Where on the further consideration of the matter it appears to the
Court that the order should not be made absolute, it shall discharge
the order.

(9) This rule shall have effect subject to the provisions of any enact-
ment whereunder any such order as aforesaid may be made.

Order imposing charge on securities (0.50, r.2)

2.—(1) The Court may for the purpose of enforcing a judgment or
order for the payment of an ascertained sum of money to a person, by
order impose on any interest to which the judgment debtor is
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beneficially entitled in such of the securities to which this rule applies as
may be specified in the order, a charge for securing payment of the
amount due under the judgment or interest and interest thereon.

(2) Any such order shall in the first instance be an order to show
cause, specifying the time and place for further consideration of the
matter and imposing the charge until that time in any event.

(3) The securities to which this rule applies are—

(@) any government stock, and any stock of any company registered
under any enactment, and

(b) any dividend or interest payable on such stock.

(4) In this Order “government stock” means any stock issued by Her
Majesty’s government in Fiji or any funds of or annuity granted by that
government, and “stock” includes shares, debentures and debenture
stock.

Application for an order under rute 2 (0.50, r.3)
3. Anapplication for an orderunder rule 2 must be made ex parte sup-
ported by an affidavit—

(@) identifying the judgment or order to be enforced, stating the
amountunpaid underitatthe date of the application, and show-
ing that the applicant is entitled to enforce the judgment or
order;

(b) specifying the securities on the judgment debtor’s interest in
which it is sought to impose a charge and in whose name
they stand;

(c) stating that to the best of the information or belief of the depo-
nent, the judgment debtor is beneficially entitled to an interest
in the securities in question, describing that interest, and stating
the sources of the deponent’s information or the grounds for
his belief.

Service of notice of order to show cause (0.50, r.4)

4.—(1) Unless the Court otherwise directs, a copy of the order under
rule 2 to show cause must, at least 7 days before the time appointed
thereby for the further consideration of thenmatter, be served on the judg-
ment debtor, and if he does not attend on such consideration, proof of
service must be given.

(2) Notice of the making of the order to show cause, with a eopy of that
order, must as soon as practicable after the making of the order be
served—

{a) where the orderrelates to government stock, on the Minister res-
ponsible for Finance, or

(b) where the order relates to other stock, on the company
concerned.

Effect of order to show cause (0.50, r.5)
5.—(1) No disposttion by the judgment debtor of his interest in any
securities to which an order under rule 2 to show cause relates, made after
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the making of that order shail, so long as that order remains in force, be
valid as against the judgment creditor.

(2) Until such order is discharged or made absolute the Minister res-
ponsible for Finance or, as the case may be, a company shall not permit
any transfer of any such stock as is specified in the order, or pay to any
person any dividend thereof, or interest payable thercon, except with the
authority of the Court.

(3) If after notice of the making of such orderisserved on the Minister
resposible for Finance ora company, the Minister or company permits
any transfer or makes any payment prohibited under paragraph (2), the
Minister or the company shall be liable to pay the judgment creditor the
value of the stock transferred or, as the case may be, the amount of the
payment made or, if that value or amount is more than sufficient to
satisfy the judgment or order to which such order relates, so much
thereof as is sufficient to satisfy it.

Making and effect of charging order absolute (0.50, r.6)

6.——(1) On the further consideration of the matter the Court shall,
unless it appears that there is sufficient cause to the contrary, make the
order absolute with or without modifications.

(2) Where, on the further consideration of the matter, it appears to the
Court that the order should not be made absolute it shall discharge
the order. '

(3) A charge imposed by an order under rule 2 made absolute under
this rule shall have the same effect, and the judgment creditor in whose
favour it is made shall, subject to paragraph (4), have the same remedies
for enforcing it, as if it were a valid charge effectively made by the judg-
ment debtor.

(4) No proceedings to enforce a charge imposed by an order made
absolute under this rule shall be taken until after the expiration of 6 mon-
ths from the date of the order to show cause.

Discharge, etc. of charging order (0.50, r.7)

7. The Court, on the application of the Judgment debtor or any other
person interested in the securities to which an order under rule 2 relates,
may at any time, whether before or after the order is made absolute, dis-
charge or vary the order on such terms (if any) as to costs as it thinks
Just.

Money in court: charging order (0.50, r.8)

8.—~(1) The Court may for the purpose of enforcing a judgment or
order for the payment of an ascertained sum of money to a person, by
order impose on any interest to which the Jjudgment debtor is
beneficially entitled to any money in court identified in the order, a
charge for securing payment of the amount due under the judgment or
order and interest thereon.

(2) Anysuchordershallin the firstinstance be an orderto show cause,
specifying the time and place for the further consideration of the matter
and imposing the charge until that time in any event.
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(3) Rules 3 and 4(1) shall, with the necessary modifications, apply in
relation to an application for an order under this rule and to the orderas
they apply in relation to an application for an order under rule 2 and to
such order.

(4) Notice of the making of an order under this rule to show cause,
with a copy of that order, must as soon as practicable after the making of
the order, be served on the Registrar.

(5) Rules 5(1), 6(1) and (2) and 7 shall, with the necessary mod-
ifications, apply in relation to an order under this rule as they apply in
relation to an order under rule 2.

Injunctions, ancillary or incidental to charging orders (0.50, r.9)

9. Anapplication foraninjunction,ancillaryor incidental,toacharg-
ingorderunder rules 1,2or 8, may be joined with the application for such
order.

Funds in court: stop order (0.50, r.10)
10.—(1) The Court, on the application of any person—

(a) who has a mortgage or charge on the interest of any person in
funds in court, or

() to whom that interest has been assigned, or

(c) who is a judgment creditor of the person entitled to that
interest, -

may make an order prohibiting the transfer, sale, delivery out, payment

or other dealing with such funds, or any part thereof, or the income

thereon, without notice to the applicant.

(2) Anapplication foran order under this rule must be made by sum-
mons in the cause or matter relating to the fundsin court, or, ifthere is no
such cause or matter, by originating summons.

(3) The summons must be served on every person whose interest may
be affected by the order applied for and on the Registrar but shall not be
served on any other person.

(4) Without prejudice to the Court’s powers and discretion as to costs,
the Court may order the applicant for an order under this rule to pay the
costs of any party to the cause or matter relatingto the funds in question,
or of any person interested in those funds, occasioned by the
application.

Securities not in court: stop notice (0.50, r.11)

11.—(1) Any person claiming to be beneficially entitled to an interest
in any securities to which rule 2 applies other than securities in court,
who wishes to be notified of any proposed transfer or payment of those
securities may avail himself of the provisions of this rule.

(2) A person claiming to be so entitled must file in the Registry—

(a) anaffidavitidentifyingthe securitiesin question and describing
his interest therein by reference to the document under which it
arises, and

(b) anotice in Form No.26in Appendix A (a stop notice), signed by
the deponent to the affidavit, and annexed to it, addressed to the
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Minister responsible for Finance or, as the case may be, the
company concerned,

and must serve an office copy of the affidavit, and a copy of the notice
sealed with the seal of the Court on the Minister or that company.

(3) There mustbe indorsed on the affidavit filed under this rule a note
stating the address to which any such notice as is referred to in rule 12 is
to be sentand, subject to paragraph (4), that address shall for the purpose
of that rule be the address for service of the person on whose behalf the
affidavit is filed.

{(4) A person on whose behalf an affidavit under this rule is filed may
change his address for service of the purpose of rule 12 by serving on the
Minister responsible for Finance, or, as the case may be, the company
concerned, notice to that effect, and as from the date of service of such a
notice the address stated therein shall for the purpose of that rule be the
address for service of that person.

Effect of stop netice (0.50, r.12)

12. Where a stop notice has been served in accordance with rule 11,
then, so long as the stop notice is in force, the Minister responsible for
Finance or company shall not register a transfer of the securities or take
any other step restrained by the stop notice until 14 days after sending
notice thereof, by ordinary first class post, to the person on whose behalf
the stop notice was filed, but shall not by reason only of that notice refuse

to register a transfer, or to take any other step, after the expiry of that
period.

Amendment of stop notice (0.50, r.13)

13. If any securities are incorrectly described in a stop notice which
has been filed and of which a sealed copy has been served in accordance
with rule 11, an amended stop notice may be filed and served in accor-
dance with the same procedure and shall take effect as a stop notice on
the day on which the sealed copy of the amended notice is served.

Withdrawal, etc. of stop notice (C.50, r.14)

14.—(1) The person on whose behalf a stop notice was filed may
withdraw it by serving a request for its withdrawal on the Minister res-
ponsible for Finance or the Company on whom the notice was
served.

(2) Such request must be signed by the person on whose behalf the
notice was filed and his signature must be witnessed by a practising
solicitor.

('3)IThe Court, on the application of any person claiming to be
beneficially entitled to an interest in the securities to which a stop notice
relates, may by order discharge the notice.

(4) Anapplication for an order under paragraph (3) must be made by
originating summons, and the summons must be served on the person
on whose behaif a stop notice was filed.

167



0.50, r.15 CHARGING ORDERS

Order prohibiting transfer, etc. of securities (0.50, r.15)

15.—(1) The Court, on the application of any person claiming to be
beneficially entitled to an interest in any government stock or any stock
of any company may by order prohibit the Minister responsible for
Finance, or, as the case may be, that company from registering any
transfer of or such part thereof as may be specified in the order or from
paying any dividend thereof or interest thereon.

The name of the holder of the stock to which the order relates shall be
stated in the order.

(2) An application for an order under this rule must be made by
motion Or SuMmmons.

3 The Court, on the application of any person claiming to be entitled
to an interest in any securities to which an order under this rule relates,

may vary or discharge the order on such terms (ifany) as to costs or other-
wise as it thinks fit.
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ORDER 52

CoMMITTAL

Committal for contempt of court (0.52, r.1)
1.—(1) The power of the High Court to punish for contempt of court
may be exercised by an order of committal.
(2) This Order applies to contempt of court—
(a) committed in connection with—
(1) any proceedings before the Court, or
(11) proceedings in anx inferior Court;
(b) committed otherwise than in connection with any pro-

ceedings.
(3) An order of committal may be made by a single judge.

(4) Where by virtue of any enactment the High Court has power to
punish or take steps for the punishment of any person charged with hav-
ing done any thing in relation to a court, tribunal or person which would,
ifithad been done in relation to the High Court, have been a contempt of
that Court, an order of committal may be made by a single judge.

Application for order of committal (C.52, r.2)

2.—(1) No application for an order of committal against any person
may be made unless leave to make such an application has been granted
in accordance with this rule.

(2) An application for such leave must be made ex parte to a judge in
chambers, and must be supported by a statement setting out the name
and description of the applicant, the name, description and address of
the person sought to be committed and the grounds on which his com-
mittal is sought, and by an affidavit, to be filed before the application is
made, verifying the facts relied on. 7

(3) The applicant must give notice of the application for leave not
later than the preceding day to the Registry and must at the same time
lodge at the Registry copies of the statement and affidavit.

Application for order after leave to apply granted (0.52, r.3)

3.—(1) Whenleave hasbeen granted underrule 2toapply foranorder
of committal, the application for the order must be made by motion and,
unless the Court granting leave has otherwise directed, there must be at
least 8 clear days between the service of the notice of motion and the day
named therein for the hearing

(2) Unless within 14 days after such leave was granted the motion is
entcred for hearing the leave shall lapse.

(3) Subject to paragraph (4), the notice of motion, accompanied by a
copy of the statement and affidavitin supportofthe application forleave
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under rule 2, must be served personally on the person sought to be
committed.

(4) Without prejudice to the powers of the court or judge under Order
65, rule 4, the Court or judge may dispense with service of the notice of
motion under this rule if it or he thinks it just to do so.

Saving for power to commit without application (0.52, r.4)

4. Nothing in the foregoing provisions of this Order shall be taken as
affecting the power of the High Court or Court of Appeal to make an
order of committal of its own motion against a person guilty of contempt
of court.

Provisions as to hearing (0.52, r.5)

5.—~(1) Subject to paragraph (2), the Court hearing an application for
an order of committal may sit in private in the following cases, that is to
say —

(@) where the application arises out of proceedings relating to the
wardship or adoption of an infant or wholly or mainly to the
guardianship, custody, maintenance or upbringing of an infant,
or rights of access to an infant;

(b) where the application arises out of proceedings relating to a per-
son suffering or appearing to be suffering from mental
disorder:

(c) where the application arises out of proceedings in which a secret
process, discovery or invention was in issue;

{d) where it appears to the Court that in the interests of the adminis-
tration of justice or for reasons of national security the applica-
tion should be heard in private;

but, except as aforesaid, the application shall be heard in open court.

(2) If the Court hearing an application in private by virtue of
paragraph (1) decides to make an order of committal against the person
sought to be committed, it shall in open court state—

{a) the name of that person,

(b) in general terms the nature of the contempt of court in respect of
which the order of committal is being made, and

(c) if he is being committed for a fixed period, the length of that
period.,

(3) Except with the leave of the Court hearing an application for an
orderof committal, no grounds shall be relied upon at the hearing except
the grounds set out in the statement under rule 2.

The foregoing provision is without prejudice to the powers of the
Court under Order 20, rule 7.

(4) If on the hearing of the application the person sought to be com-
mitted expresses a wish to give oral evidence on his own behalf, he shall
be entitled to do so.
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Power to suspend execution of committal order (0.52, r.6)

6.—(1) The Court may by order direct that the execution of the order
of committal shall be suspended for such period or on such terms or con-
ditions as it may specify.

(2) Where execution of an order of committal is suspended by an
orderunder paragraph (1), the applicantforthe order of committal must,
unless the Court otherwise directs, serve on the person against whom it
was made a notice informing him of the making and terms of the order
under that paragraph.

Discharge of person committed (0.52,1.7)

7.—(1) The Courtmay,on the application of any person committed to
prison for any contempt of court, discharge him.

(2) Where a person has been committed for failing to comply with a
judgment or order requiring him to deliver any thing to some other per-
son or to deposit it in court or elsewhere, and a writ of sequestration has
also been issued to enforce that judgmentor order, then, if the thingisin
the custody or power of the person committed, the commissioners
appointed by the writ of sequestration may take possession of it as if it
were the property of that person and, without prejudice to the generality
of paragraph (1), the Court may discharge the person committed and
may give such directions for dealing with the thing taken by the com-
missioners as it thinks fit.

Saving for other powers (0.52, r.8)

8. Nothing in the foregoing provisions of this Order shall be taken as
affecting the power of the court to make an order fequiring a person
guilty of contemptofcourt,ora person punishable by virtue of any enact-
ment in like manner as if he had been guilty of contempt of the High
Court, to pay a fine or to give security for his good behaviour, and those
provisions, so far as applicable, and with the necessary modifications,
shall apply in relation to an application for such an order as they apply
in relation to an application for an order of committal.

Saving for power summarily to punish contempt (0.52, r.9)
9. Nothing in the foregoing provisions of this Order shall be taken to
affect the power of the Court summarily to commit for contempt.
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APPLICATIONS FOR JUDICIAL REVIEW

Cases appropriate for application for judicial review (0.53, r.1)

1.—(1) Anapplication foran order of mandamus, prohibition or cer-
tiorari shall be made by way of an application for judicial review in ac-
cordance with the provisions of this Order.

(2) Anapplication for a declaration oran injunction may be made by
way of an application for judicial review, and on such an application
the court may grant the declaration or injunction claimed if it considers
that having regard to—

(a) the nature of the matters in respect of which relief may be gran-
ted by way of an order of mandamus, prohibition or
ceritorari,

(b) the nature ofthe persons and bodies against whom relief maybe
granted by way of such an order, and

(¢} allthe circumstances of the case, it would be just and convenient
for the declaration for injunction to be granted on an applica-
tion for judicial review.

Joinder of claims for relief (0.53, r.2)

2. On an application for judicial review any relief mentioned in rule
I(1) or (2) may be claimed as an alternative or in addition to any other
relief so mentioned if it arises out of or relates to or is connected with the
same matter.

Grant of leave to apply for judicial review (0.58,1.3)

3.—(1) No application for judicial review shall be made unless the
leave of the Court has been obtained in accordance with this rule.

(2) An application for leave must be made ex parte and must be
supported— -

(a) byastatement, setting outthe name and description ofthe appli-
cant,the name and address of his barrister and solicitor (if any),
the relief sought and the grounds on which it is sought, and

(b) by affidavit, to be filed before the application is made, verifying
the facts relied on.

(3) The applicant must give notice of the application to the Principal
or District Registry not later than the day before the application is made
and must at the same time lodge in such Registry copies of the statement
and every affidavit in support.

(4) Without prejudice to its powers under Order 20, rule 8, the Court
hearing an application for leave may allow the applicant’s statement to
be amended, whether by specifying different or additional grounds or
relief or otherwise, on such terms, if any, as it thinks fit.
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(5) The Court shall not grant leave unless it considers that the appli-
cant has a sufficient interest in the matter to which the application
relates.

(6) Where leave is sought to apply for an order of certiorari to remove
for the purpose of its being quashed any judgment, order, conviction or
other proceedings which is subject to appeal and a time is limited for the
bringing of the appeal, the Court may adjourn the application for leave
until the appeal is determined or the time for appealing has expired.

(7) If the Court grants leave, it may impose such terms as to costs and
as to giving security as it thinks fit.

(8) Where leave to apply for judicial review is granted, then—

(a) ifthereliefsoughtisan order of prohibition or certiorari and the
Court so directs, the grant shall operate as a stay of the pro-
ceedings to which the application relates until the determina-
tion of the application or until the Court otherwise orders:

{b) if any other relief is sought, the Court may at any time grant in
the proceedings such interim relief as could be granted in an
action begun by writ.

Delay in applying for relief (0.53, r.4)

4.—(1) Subject to the provisions of this rule, where in any case the
Court considers that there has been undue delay in making an applica-
tion for judicial review or, in a case to which paragraph (2) applies, the
application for leave under rule 3 is made after the relevant period has
expired, the Court may refuse to grant—

(a) leave for the making of the application, or

(b) any relief sought on the application,
if, in the opinion of the Court, the granting of the relief sought would be
likely to cause substantial hardship to, or substantially prejudice the
rights of, any person or would be detrimental to good administration,

(2) Inthecaseofanapplication foran orderofcertiorari to temove any
judgment, order, conviction or other proceeding for the purpose of
quashing it, the relevant period for the purpose of paragraph (1) is three
months after the date of the proceeding.

(3) Paragraph (1} is without prejudice to any statutory provision
which has the effect of limiting the time within which an application for
Judicial review may be made.

Mode of applying for judicial review (0.53, r.5)

5.—(1) When leave has been granted to make an application for judi-
cial review, the application shall be made either by originating motion or
by originating summons.

(2) The notice of motion or summons must be served on all persons
directly affected and where it relates to any proceedings in or before a
courtand the object of the application is either to compel the court oran
_ officerof the courtto doany act in relation to the proceedings orto quash
them or any order made therein, the notice or summons must also be ser-
ved on the court officer or registrar of the courtand, where any objection
to the conduct of the judge is to be made, on the judge.
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(3) Unless the judge granting leave has otherwise directed, there must
be at least ten days between the service of the notice of motion or sum-
mons and the day named therein for the hearing.

(4) Amotion mustbe entered for hearing within 14 days after the grant
of leave.

(5) An affidavit giving the names and addresses of, and the places,
and dates of service on, all persons who have been served with the notice
of motion or summons must be filed before the motion or summons is
entered for hearing and, if any person who ought to be served under this
rule has not been served, the affidavit must state that fact and the reason
for it; and the affidavit shall be before the Court on the hearing of the
motion Or summaons.

(6) Ifonthe hearingofthe motion orsummons the Courtisof opinion
that any person who ought, whether under this rule or otherwise, to have
been served has not been served, the Court may adjourn the hearing on
such terms (if any) as it may direct in order that the notice or summons
may be served on that person.

Statements and affidavits (0.53, r.6)

6.—(1) Copies of the statement in support of an application for lcave
tnder rule 3 must be served with the notice of motion or summons and,
subject to paragraph (2), no grounds shall be relied upon or any relief
sought at the hearing except the grounds and relief set out in the
statement.

(2) The Courtmayonthe hearingofthe motion or summonsallowthe
applicant to amend his statement, whether by specifying different or
additional grounds or relief or otherwise, on such terms, if any, as it
thinks fitand may allow further affidavits to be used if they deal with new
matters ansing out of an affidavit of any other party to the
application.

(3) Where the applicant intends to ask to be allowed to amend his
statement or to use further affidavits, he shall give notice of his intention
and of any proposed amendment to every other party.

(4) Each party to the application must supply to every other party on
demand and on payment of the proper charges copies of every affidavit
which he proposes to use at the hearing, including, in the case of the
applicant, the affidavit in support of the application for leave under
rule 3.

Claim for damages (O.53, r.7)
7.—(1) Onan application for judicial review the Court may, subjectto
paragraph (2), award damages to the applicant if—

(a) he hasincluded inthe statement in supportofhis application for
leave under rule 3 a claim for damages arising from any matter
to which the the application relates, and

(b) the Court is satisfied that, if the claim had been made in an
action begun by the applicant at the time of making his applica-
tion, he could have been awarded damages.

(2) Order 18, rule 12, shall apply to a statement relating to a claim for
damages as it applics to a pleading.
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Application for discovery, interrogatories, cross-examination etc.

{0.53, r.8)

8.~(1) The Court may hear any interlocutory application in pro-
ceedings on an application for judicial review.

In this paragraph “interlocutory application” includes an application
foran orderunder Order 24 or 26 or Order 38 rule 2(3), or for an order dis-
missing the proceedings by consent of the parties.

(2) This rule is without prejudice to any statutory provision or rule of
law restricting the making of an order against the State.

Hearing of application for judicial review (0.53, r.9)

9.—(1) On the hearing of any motion or summons under rule 5, any
person who desires to be heard in opposition to the motion or summons,
and appears to the Court to be a proper person to be heard, shall be
heard, notwithstanding that he has not been served with notice of the
motion or the summons.

(2) Where the relief sought is or includes an order of certiorari to
remove any proceedings for the purpose of quashing them, the applicant
may not question the validity of any order, warrant, commitment, con-
viction, inquisition or record unless before the hearing of the motion or
summons he has lodged in the Principal or District Registry a copy
thereof verified by affidavitor accounts for his failure to do so to the satis-
faction of the Court hearing the motion or summons.

(3) Where an order of certiorarn is made in any such case as is referred
to in paragraph (2), the order shall, subject to paragraph (4), direct that
the proceedings shall be quashed forthwith on their removal into
Court.

{4) Where the relicf sought is an order or certiorari and the Court is
satisfied that there are grounds for quashing the decision to which the
application relates, the Court may, in addition to quashing it, remit the
matter to the court, tribunal or authority concerned with a direction to
reconsider it and reach a decision in accordance with the findings of
the Court.

(5) Where the relief soughtis a declaration, an injunction or damages
and the Court considers that it should not be granted on an application
for judicial review but might have been granted if it had been sought in
an action begun by writ by the applicant at the time of making his
application, the Court may, instead of refusing the application, order the
proceedings to continue as if they had begun by writ; and Order 28, rule 8,
shall apply as if, in the case of an application made by motion, it had
been made by summons.

Saving for person acting in obedience to mandamus (0.53, r.10)

10. No action or proceeding shall be begun or prosecuted against any
person in respect of anything done in obedience to an order of
mandamus.

Meaning of “Court” (0.53, r.11.)

11. In relation to the hearing by a judge of an application for leave
under rule 3 or of an application for judicial review, any reference in this
Order to “the Court” shall, unless the context otherwise requires, be con-
strued as a reference to the judge.
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APPLICATIONS FOR WRIT OF HABEAS CoRPuUS

Application for writ of habeas corpus ad subjiciendum (0.54, r 1)
1.—(1) Subject to rule 11, an application for a writ of habeas corpus ad
subjiciendum shall be made to the Court, except that—

(a) it may be made to a judge otherwise than in court at any time
when no judge is sitting in court; and

(b) any application on behalf of a minor must be made in the first
instance to a judge otherwise than in court.

(2) Anapplication for such writ may be made ex parte and, subject to
paragraph (3), mustbe supported by an affidavit by the person restrained
showing that it is made at his instance and setting out the nature of
the restraint.

(3) Where the person restrained is unable for any reason to make the
affidavit required by paragraph (2), the affidavit may be made by some
other person on his behalf and that affidavit must state that the person
restrained is unable to make the affidavit himself and for what
reason.

Power of Court to whom ex parte application made (0.54, r.2)

2.—~(1) The court or judge to whom an application under rule 1 is
made ex parte may make an order forthwith for the writ to issue, or
may—

(a) where the application is made toa judge otherwise thanin court,
direct thatan originating summons for the writ be issued, or that
an application therefor be made by originating motion;

(b) where the application is made to Court, adjourn the application
so that notice thereof may be given.

(2) The summons or notice of the motion must be served on the per-
son against whom the issue of the writ is sought and on such other per-
sons as the Court or judge may direct, and, unless the court or judge
otherwise directs, there must be at least § clear days between the service
of the summons or notice and the date named therein for the hearing of
the application.

Copies of affidavits to be supplied (0.54, r.3)

3. Every party to an application under rule 1 must supply to every
other party on demand and on payment of the proper charges copies of
the affidavits which he proposes to use at the hearing of the
application.

Power to order release of person restrained (0.54, r.4)
4. Without prejudice to rule 2(1), the Court or judge hearing an
application for a writ of habeas corpus ad subjiciendum may in its or his
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discretion order that the person restrained be released, and such order
shall be a sufficient warrant to any governor of a prison, constable or
other person for the release of the person under restraint.

Directions as to return to writ (0.54, r.5)

5. Where a writ of habeas corpus ad subjiciendum is ordered to issue, the
Court or judge by whom the order is made shall give directions as to the
Court or judge before whom, and the date on which, the writ is
returnable.

Service of writ and notice (0.54, r.6)

6.—(1) Subjectto paragraphs(2)and (3),a writ of habeas corpus ad sub-
jiciendum must be served personally on the person to whom it is
directed.

(2) Ifitis not possible to serve such writ personally, or if itis directed to
a governor of a prison or other public official, it mustbe served byleaving
it with a servant or agent of the person to whom the writis directed at the
place where the person restrained is confined or restrained.

(3) Ifthe writis directed to more than one person, the writ must be ser-
ved in the manner provided by this rule on the person first named in the
writ, and copies must be served on each of the other persons in the same
manner as the writ.

(4) There must be served with the writ a notice (in Form No. 28 in
Appendix A) stating the Court or judge before whom and the date on
which the person restrained is to be brought and that in default of
obedience proceedings for committal of the party disobeying will be
taken.

Return to the writ (0.54, r.7)

7.—(1) The return to a writ of habeas corpus ad subjiciendum must be
indorsed on or annexed to the writ and must state all the causes of the
detainer of the person restrained.

(2) The return may be amended, or another return substituted
therefor, by leave of the Court or judge before whom the writ 1is
returnable.

Procedure at hearing of writ (0.54, r.8)

8. When a return to a writ of habeas corpus ad subjiciendum is made, the
return shall first be read, and motion then made for discharging or
remanding the person restrained or amending or quashing the return,
and where that person is brought up in accordance with the writ, his
counsel shall be heard first, then the counsel for the State, and then one
counsel for the person restrained in reply.

Bringing up prisoner to give evidence, etc. (0.54, r.9)

9.—(1) Anapplication for a writ of habeas corpus ad testificandum or of
habeas corpus ad respondendum must be made on affidavit to a judge
in chambers.

(2) Anapplication for an orderto bringupa prisoner, otherwise than
by writ of habeas corpus, to give evidence in any cause or matter, civil or
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criminal, before any court, tribunal or justice, must be made on affidavit
to a judge in chambers.

Form of writ (0.54, r.10) .
10. A writ of habeas corpus ad subjiciendwm mustbe in Form No. 28 in
Appendix A.

179



0.55, r.1

ORDER 55

APPEALS TO HiGH CoURT FrROM COURT, TRIBUNAL
OR GENERAL PERSON

Application (0.55, r.1)

"1.—(I) Subject to paragraphs (2) and (3), this Order shall apply to
every appeal which by or under any enactment lies to the High Court
from any court, tribunal or person.

(2) This Order shall not apply to—

(a) any appeal by case stated; or

(b) any appeal under any enactment for which rules governing
appeals have been made thereunder, save to the extent that such
rules do not provide for any matter dealt with by these rules.

(3) The following Rules of this Order shall, in relation to appeals to
which this Order applies, have effect subject o any provision made
specifically in relation to such appeals by these Rules or by or under
any enactment.

(4) Tnthis Order references to a tribunal shall be construed as referen-
cesto any tribunal constituted by orunderany enactment other than any
of the ordinary courts of law.

Bringing of appeal (0.55, r.3)

3.—(1) An appeal to which this Order applies shall be by way of
rehearing and must be brought by originating motion.

(2) Every notice of the motion by which such an appeal is brought
must state the grounds of the appeal and, if the appeal is against a judg-
ment, order or other decision of a court, must state whether the appeal is
against the whole or a part of that decision and, if against a part only,
must specify the part.

(3) The bringing of such an appeal shall not operate as a stay of pro-
ceedings on the judgment, determination or other decision against
which the appeal is brought unless the Court by which the appealis to be
heard or the court, tribunal or person by which or by whom the decision
was given so orders.

Notice of motion and entry of appeal (0.55, r.4)
4.—(1) The persons to be served with notice of the motion by which an
appeal to which this Order applies is brought are the following:—

(a) if the appeal is against a judgment, order or other decision ofa
court, the Registrar or clerk of the court and any party to the pro-
ceedings in which the decision was given who is directly affected
by the appeal;

(b) if the appeal is against an order, determination, award or other
decision of a tribunal, Minister of the State, government depart-
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ment or other person, the chairman of the tribunal, Minister,
governmentdepartment or person, as the case may be, and every
party to the proceedings (other than the appellant) in which the
decision appealed against was given.

(2) The notice must be served, and the appeal entered, within 28 days
after the date of the judgment, order, determination or other decision
against which the appeal is brought.

(3) Inthe case of an appeal against a judgment, order or decision of a
court, the period specified in paragraph (2) shall be calculated from the
date of the judgment or order or the date on which the decision was
given.

(4) Inthe case of an appeal against an order, determination, award or
other decision of a tribunal, Minister, government department or other
person, the period specified in paragraph (2)shallbe calculated from the
date on which notice of the decision, or,in a case where a statement of the
reasons for a decision was given later than such notice, on which such a
statement was given to the appellant by the person who made the deci-
sion or by a person authorised in that behalf to do so.

Date of hearing of appeal (0.55, r.5)

5. Unless the Court having jurisdiction to determine the appeal other-
wise directs, an appeal to which this Order applies shall not be heard
sooner than 21 days after service of notice of the motion by which the
appeal is brought.

Amendment of grounds of appeal, etc. (O.55, r.6)

6.—(1) The notice of the motion by which an appeal to which this
Order applies is brought may be amended by the appellant, without
leave, by supplementary notice served not less than 7 days before the day
appointed for the hearing of the appeal, on each of the persons on whom
the notice to be amended was served.

(2) Within 2 days after service of a supplementary notice under
paragraph (1) the appellant must lodge two copies of the notice in the
Registry.

(3) Except with the leave of the Court hearing any such appeal, no
grounds other than those stated in the notice of the motion by which the
appeal 1s brought or any supplementary notice under paragraph (1) may
be relied upon bythe appellant at the hearing; butthat Court mayamend
the grounds so stated or make any other order, on such terms as it thinks
just, to ensure the determination on the merits of the real questionin con-
troversy between the parties.

(4) The foregoing provisions of this rule are without prejudice to the
powers of the Court under Order 20.

Powers of court hearing appeal (O.55, r.7)

7.—(1) Inaddition to the power conferred by rule 6(3), the Court hear-
ing an appeal to which this Order applies shall have the powers con-
ferred by the following provisions of this rule.

(2) The Court shall have power to receive further evidence on ques-
tions of fact, and the evidence may be given in such manner as the Court
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may direct either by oral examination in court, by affidavit, by deposi-
tion taken before an examiner or in some other manner. '

(3) The Court shall have power to draw any inferences of fact which
might have been drawn in the proceedings out of which the appeal
arose.

(4) It shall be the duty of the appellant to apply to the judge or other
person presiding at the proceedings in which the decision appealed
against was given for a signed copy of any note made by him of the pro-
ceedings and to furnish that copy for the use of the Court; and in default
of production of such a note, or, if such note is incomplete, in addition to
such note the Court may hear and determine the appeal on any other
evidence or statement of what occurred in those proceedings as appears
to the Court to be sufficient.

Except where the Court otherwise directs, an affidavit or note by a per-
son present at the proceedings shall not be used in evidence under this
paragraph unless it was previously submitted to the person presiding at
the proceedings for his comments.

(5) The Court may give any judgment or decision or make any order
which ought to have been given or made by the court, tribunal or person
and make such further or other order as the case may require or may
remit the matter with the opinion of the Court for rehearing and deter-
mination by it or him.

(6) The Court may, in special circmstances, order that such security
shall be given for the costs of the appeal as may be just.

(7) The Court shall not be bound to allow the appeal on the ground
merely of misdirection, or of the improper admission or rejection of
evidence, unless in the opinion of the Court substantial wrong or mis-
carriage has been thereby occasioned.

Right of Minister, etc., to appeal and be heard (0.55, r.8)

8. Where an appeal to which this Order applies is against an order,
determination or other decision of a Minister of the State or government
department, the Minister or department, as the case may be, shall be
entitled to appear and be heard in the proceedings on the appeal.
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ORDER 56

APPEALS TO HIGH CouRT BY CASE STATED:
GENERAL

Application (0.56, r.1)

1.—(1) Subject to paragraphs (2) and (3), this Order shall apply to
every appeal which by or under any enactment lies to the High Court by
case stated from any court, tribunal or person.

(2) This Order shall not apply to any appeal by case stated under any
enactment for which rules governing such appeals have been made
thereunder save to the extent that such rules do not provide for any mat-
ter dealt with by these Rules.

(3) This Order shall, in relation to an appeal to which it applies, have
effect subject to any provision made specifically, in relation to such
appeals, by or under any enactment.

(4) Inthis Order references to a tribunal shall be construed as referen-
ces to any tribunal constituted by or under any enactment other than
any of the ordinary courts of law.

Form of case (0.56, r.2)

2. Where the judgment, order or decision of the court, tribunal or per-
son in respect of which a case is to be stated states all the relevant facts
found by that court, tribunal or person and the questions of law to be
determined by the High Court, a copy of the judgment, order or decision
must be annexed to the case and the facts so found and the question of
law to be determined shall be sufficiently stated in that case by referring
to the statement thereof in the judgment, order or decision.

Case stated by magistrates’ court: lodging case, etc. (0.56, r.3)
3.—(1) Where a case has been stated by a magistrate’s court the
appellant must—

{a) within 10 days after receiving the case, lodge it in the
Registry, and
(b) within 4 days after lodging the case as aforesaid serve on the res-
pondent a notice of the entry of appeal together with a copy of
the case.
(2) Unless the Court otherwise directs, the appeal shall not be heard
sooner than 8 clear days after service of notice of the entry of the
appeal.

Case stated by Ministers, tribunal, etc. (0.56, r.4)

4.—(1) This rule and the following rules of this Order shall apply to
proceedings for the determination of a case stated by, or a question of law
referred to the Court by a Minister of the State, government department,
tribunal or other person.
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(2) Inthe following rules references to a Minister shall be construed as
including references to a government department,and in thoserulesand
this rule “case” includes a special case.

Application for order to state a case (O.56, r.5)

5.—(1) An application to the Court for an order directing a Minister,
tribunal or other person to state a case for determination by the Courtor
to refer a question of law to the Court by way of case stated must be made
by originating motion; and the persons to be served with notice thereof
are the Minister, secretary of the tribunal or other person, as the case may
be, and every party (other than the applicant) to the proceedings to which
the application relates.

(2) The notice of such motion must state the grounds of the applica-
tion, the question of law on which itis sought to have the case stated and
any reasons given by the Minister, tribunal or other person for his orits
refusal to state a case.

(3) The motion must be entered for hearing, and the notice thereof
served, within 14 days after receipt by the applicant of notice of the
refusal of his request to state a case.

Signing and service of case (0.56, r.6)

6.—(1) A case stated by a tribunal must be signed by thé chairman or
president of the tribunal, and a case stated by any other person must be
signed by him or by a person authorised in that behalf to do so.

(2) The case mustbe served onthe party atwhose request,oras a resuit
of whose application to the Court, the case was stated; and if a Minister,
tribunal, arbitrator or other person is entitled by virtue of any enactment
to state a case, or to refer a question of law by way of case stated, for deter-
mination by the High Court without request being made by any party to
the proceedings before that person, the case must be served on such party
to those proceedings as the Minister, tribunal, arbitrator or other person,
as the case may be, thinks appropriate.

(3) When a case is served on any party under paragraph (2), notice
must be given to every other party to the proceedings in question that the
case has been served on the party named, and on the date specified,in the
notice.

Proceedings for determination of case (0.56, 1.7)

7.—(1) Proceedings for the determination by the High Courtofa case
stated, or a question of law referred by way of case stated, by a Minister,
tribunal, arbitrator or other person must be begun by originating motion
by the person on whom the case was served in accordance with rule
6(2).

(2) The persons to be served with the notice of such motion are—

(2) the Minister, secretary of the tribunal, arbitrator or other person
by whom the case was stated, and

(b) any party (other than the applicant)to the proceedings in which
the question of law to which the case relates arose;
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and a copy of the case stated must be served with the notice on any
such party.

(3) The notice of such motion must set out the applicant’s contentions
on the question of law to which the case stated relates.

(4) The motion must be entered for hearing, and the notice thereof
served, within 14 days after the case stated was served on the
applicant.

(5) If the applicant fails to enter the motion within the period
specified in paragraph (4), then, after obtaining a copy of the case from
the Minister, tribunal, arbitrator or other person by whom the case was
stated, any other party to the proceedings in which the question of law to
which the case relates arose may, within 14 days after the expiration of
the period so specified, begin proceedings for the determination of the
case, and paragraphs (1) to (4) shall have effect accordingly with the
necessary modifications.

The references in this paragraph to the period specified in paragraph
(4) shall be construed as including references to that period as extended
by any order of the Court.

(6) Unless the Court having jurisdiction to determine the case other-
wise directs, the motion shall not be heard sooner than 7 days after ser-
vice of notice of the motion.

Amendment of case (0.56, r.8)

8. The Court hearing a case stated by a Minister, tribunal, arbitrator
orother person may amend the case or order it to be returned to that per-
son for amendment, and may draw inferences of fact from the facts
stated in the case.

Right of Minister to appear and be heard (0.56, r.9)

9. A Minister shall be entitled to appear and be heard in proceedings
forthe determination ofa case stated, or a question of law referred by way
of case stated, by him.
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ORDER 57

SUPPLEMENTARY PROVISIONS IN RESPECT OF
PROCEEDINGS BEFORE A SINGLE JUDGE

Application (0.57,r.1)
1. This Order shall apply to—

(a) any proceedings before a single judge under Order 52 rule 2,
Order 53 or Order 54, and

(b} any proceedings before a single judge, being proceedings which
consist of or relate to an appeal to the High Court from any
court, tribunal or person including an appeal by case stated and
the reference of a question of law by way of case stated.

Entry of motions (0.57, r.2)

'2—(1) Every motion in proceedings to which this Order applies must
be entered for hearing in the Registry; and entry shall be made when a
copy of the notice of motion, and any other documents tequired to be
lodged before entry, have been lodged in the Registry.

(2) The partyentering the motion for hearing mustlodge in the Regis-
try copies of the proceedings for the use of the judges.

Issue, etc., of originating summons (0.57, r.3)
3. An originating summons by which any proceedings to which this
Order applies are begun must be issued in the Registry.

Filing of affidavits and drawing up of orders (0.57, r.4)

4.—(1) Every afi’davit used in proceedings to which this Order
applies must be file ! in the Registry.

(2) Everyorder m-de in proceedings to which this Order applies shall
be drawn up in the Registry, and a copy of any order made by a judge in
chambers in any such proceedings must be filed in the Registry.

Issue of writs (0.57, r.5)

5.—(1) Every writ issued in proceedings to which this Order applies
shall be issued out of the Registry and must be prepared by the party
seeking to issue it.

(2) Every such writ must be filed in the Registry together with the
return thereto and a copy of any order made thereon.
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ORDER 58

APPEALS FROM REGISTRAR AND DepPuTY REGISTRARS

L.—(1) Anappealshall lie to a judge in chambers from any judgment,
order or decision of the Registrar or Deputy Registrar.

within 5 days after the Judgment, order or decision appealed against was
givenormade and an appeal to which this rule applies shall notbe heard
sooner than two clear days after service ofthe notice by which the appeal
is brought.

(4) Except so far as the Court may otherwise direct, an appeal under
this rule shall not Operateasastay ofthe proceedingsin which the appeal
is brought.
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188



0.62, r.1

ORDER 62

CosTts
Preliminary

Interpretation (0.62, r.1)
1.—(1) In this Order, unless inconsistent with the context—

“certificate” includes allocatur;

“contentious business” means business done as a barrister and
solicitor in or for the purposes of proceedings begun before a court,
tribunal or arbitrator;

“the Court” means the High Court or any one or more judges thereof,
whether sitting in court or in chambers, or the Registrar;

“non-contentious business” means any business done as a barrister
and solicitor, other than contentious business;

“taxed costs” means costs taxed in accordance with this Order;

“taxing officer” means the Registrar or any officer for the time being
authorised by the Chief Justice to act as a taxing officer.

(2) In this Order references to a fund, being a fund out of which costs
are to be paid or which is held by a trustee or personal representative,
include references to any estate or property, whether real or personal,
held for the benefit of any person or class of persons; and references to a
fund held by a trustee or personal representative include references to
any fund to which heisentitled (whether alone or together with any other
person) in that capacity, whether the fund is for the time being in his
possession or not.

Application (0.62, r.2) :

2.—(1) Whereby virtue ofany Actthe costs of or incidental to any pro-
ceedings before an arbitrator or umpire or before a tribunal or other
body constituted by or under any Act, not being proceedings in the High
Court, are taxable in the High Court, the following provisions of this
Order, that is to say, rule 7(4) and (5), rule 8(6), rules 13 to 15, rule 16(1),
rule 17, rule 20, rules 21 to 23 and rules 31 to 35, shall have effect in rela-
tion to proceedings for taxation of those costs as they have effect in rela-
tion to proceedings for taxation of the costs of or arising out of proceed-
ings in the High Court.

(3) This Order shall have effect subject to the provisions of any enact-
ment which limit the costs recoverable.

(4) The powers and discretion of the Court as to costs shall be exer-
cised subject to and in accordance with this Order.
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Entitlement to Costs

When costs to follow the event (0.62, r.3)

3.—(1) Subjectto the following provisions of this Order, no party shall
be entitled to recover any costs of or incidental to any proceedings from
any other party to the proceedings except under an order of the
Court.

(2) If the Court in the exercise of its discretion sees fit to make any
order as to the costs of or incidental to any proceedings, the Court shall,
subject to this Order, order the costs to follow the event, except when it
appears to the Court that in the circumstances of the case some other
order should be made as to the whole or any part of the costs.

(3) The costs of and occasioned by any amendment made without
leave in the writ of summons or any pleading shall be borne by the party
making the amendment, unless the Court otherwise orders.

(4) The costs of and occasioned by any application to extend the time
fixed by these Rules, or any direction or order thereunder, for serving or
filing any document or doing any other act (including the costs of any
order made on the application) shall be borne by the party making the
application, unless the Court otherwise orders.

(5) Ifapartyonwhom a notice to admit facts is served under Order 27,
rule 2, refuses or neglects to admit the facts within 7 days after the service
on him of the notice or such longer time as may be allowed by the Court,
the costs of proving the facts shall be paid by him, unless the Courtother-
wise orders.

(6) Hf a party —

(a) onwhom alistof documentsis served in pursuance ofany provi-
sion of Order 24, or

(b) on whom a notice to admit documents is served under Order 27,
rule 5,

gives notice of non-admission of any of the documents in accordance
with Order 27, rule 4(2) or 5(2), as the case may be, the costs of proving
that document shall be paid by him, unless the Court otherwise
orders.

(7) Where a defendant by notice in writing and without leave discon-
tinues his counterclaim against any party or withdraws any particular
claim made by him therein against any party, that party shall, unless the
Court otherwise directs, be entitled to his costs of the counterclaim or his
costs occasioned by the claim withdrawn, as the case may be, incurred to
the time of receipt of the notice of discontinuance or withdrawal.

(8) Where a plaintiff accepts money paid into Court by a defendant
who counterclaimed against him, then, if the notice of payment given by
that defendant stated that he had taken into account and satisfied the
cause of action or, as the case may be, all the causes of actionin respect of
which he counterclaimed, that defendant shall, unless the Court other-
wise directs, be entitled to his costs of the counterclaim incurred to the
time of receipt of the notice of acceptance by the plaintiff of the money
paid into court.
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(9) Where any person claiming to be a creditor secks to establish his
claimto adebtunderany judgmentororderin accordance with Order 44
he shall, if his claim succeeds, be entitled to his costs incurred in
establishingit, unless the Court otherwise directs, and, if his claim or any
partofit fails, may be ordered to pay the costs of any person incurred in
opposing it,

(10) Where a claimant is entitled to costs under paragraph (9), the
amountofthe costs shall be fixed by the Court unless it thinks fitto direct
taxation and the amount fixed or allowed shall be added to the
claimant’s debt.

(11} Where a claimant (other than a person claiming to be a creditor)
havingestablished a claim to be entitled underajudgmentororderin ac-
cordance with Order 44 has been served with notice of the judgment or
order pursuant to rule 3 of that Order, he shall, if he acknowledges ser-
vice of the notice be entitled as part of his costs of action (if allowed) to
costs incurred in establishing his claim, unless the Court otherwise
directs; and where such a claimant fails to establish hisclaim or any part
of it he may be ordered to pay the costs of any person incurred in oppos-
ing it.

Stage of proceedings at which costs to be dealt with (0.62, r.4)

4.—(1) Costs may be dealt with by the Court at any stage of the pro-
ceedings or after the conclusion of the proceedings; and any order of the
Court for the payment of any costs may, if the Court thinks fit, and the
person against whom the order is made is not an assisted person require
the costs to be paid forthwith notwithstanding that the proceedings have
not been concluded.

(2) In the case of an appeal the costs of the proceedings giving rise to
the appeal, as well as the costs of the appeal and of the proceedings con-
nected with it, may be dealt with by the Court hearing the appeal; and in
the case of any proceedings transferred or removed to the High Court
from any other court, the costs of the whole proceedings, both before and
after the transfer or removal, may (subject to any order of the court order-
ing the transfer or removal) be dealt with by the Court to which the pro-
ceedings are transferred or removed.

(3) Where under paragraph (2) the Court makes an order as to the
costs of any proceedings before another court, rules 25, 29 and 30 shall
notapplyin relation to those costs, but, exceptin relation to costs of pro-
ceedings transferred or removed from a magistrate’s court, the
order—

(@) shall specify the amount of the costs to be allowed, or

(b) shall direct that the costs shall be assessed by the court before
which the proceedings took place or taxed by an officer of that
court, or

(¢) if the order is made on appeal from a magistrate’s court in rela-
tion to proceedings in that court may direct that the costs shali
be taxed by a taxing officer.

191



0.62, 1.5 CosTs

Special matters to be taken into account in exercising discretion

(0.62, 1.5)

5. The Court in exercising its discretion as to costs shall, to such
extent, if any, as may be appropriate in the circumstances, take into
account—

(a} any such offer of contribution as is mentioned in Order 16, rule
10, which is brought to its attention in pursuance of a reserved
right to do so;,
(b) any payment of money into court and the amount of such
payment.
Restriction of discretion to order costs (0.62, r.6)

6.—(1) Notwithstanding anything in this Order—

(@) unless the Court is of opinion that there was no reasonable
ground for opposing the will, no order shall be made for the
costs of the other side to be paid by the party opposinga will in a
probate action who has given notice with his defence to the party
setting up the will that he merely insists upon the will being pro-
vedin solemn form oflawand only intends to cross-examine the
witnesses produced in support of the will;

(b) exceptin special circumstances, no order shall be made giving
more than one set of costs among all the opponents of a petition
or originating summons for extension of the term of a patent if
the Court refuses the prayer of the petition or the relief soughtby
the summons.

(2) Where a person is or has been a party to any proceedings in the
capacity of trustee, personal representative or mortgagee, he shall,unless
the Court otherwise orders, be entitled to the costs of those proceedings,
inso farastheyare not recovered from or paid by ahyotherperson,outof
the fund held by the trustee or personal representative or the mortgaged
property, as the case may be; and the Court may otherwise order onlyon
the ground that the trustee, personal representative or mortgagee has
acted unreasonably or, in the case of a trustee or personal representative,
has in substance acted for his own benefit rather than for the benefit of
the fund.

Costs arising from misconduct or neglect (0.62, r.7)

7.—(1) Where in any cause or matter any thingis done or omission is
made improperly or unnecessarily by or on behalf of a party, the Court
may direct that any costs to that party in respect of it shall not be allowed
to him and thatany costs occasioned by itto other parties shall be paidby
him to them.

(2) Without prejudice to the generality of paragraph (1) the Court
shall for the purpose of that paragraph have regard in particular to the
following matters, that is to say—

(@) the omission to do any thing the doing of which would have
been calculated to save costs;

(b) the doing of any thing calculated to occasion, or in a manner or
at a time calculated to occasion, unnecessary costs;

(¢) any unnecessary delay in the proceedings.
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(3) The Court may, instead of giving a direction under paragraph (1)
of this rule in relation to any thing done or omission made, direct the
taxing officer to inquire into itand, if it appears to him that such a direc-

tion as aforesaid should have been given in relation to it, to act as if the
- appropriate direction had been given.

(4) The taxing officer shall, in relation to any thing done or omission
made in the course of taxation and in relation to any failure to procure
taxation, have the same power to disallow or to award costs as the Court
hasunder paragraph (1) to direct that costs shall be disallowed to or paid
by any party.

(5) Where a party entitled to costs fails to procure or fails to proceed
with taxation, the taxing officer in order to prevent any other parties
being prejudiced by that failure, may allow the party so entitled a
nominal or other sum for costs or may certify the failure and the costs of
the other parties.

Personal liability of solicitor for costs (0.62, r.8)

8.—(1) Subject to this rule, where in any proceedings costs are
incurred improperly or without reasonable cause or arc wasted by
undue delay or by any other misconduct or default, the Court may
make against any barrister and solicitor whom it considers to be respon-
sible (whether personally or through a servant or agent) an order—

(a) disallowing the costs as between the barrister and solicitor and
his client; and

(b) directing the barrister and solicitor to repay to his client costs
which the client has been ordered to pay to other parties to the
proceedings; or

(¢) directing the barrister and solicitor personally to indemnify
such other parties against costs payable by them.

(2) No order under this rule shall be made against a barrister and
solicitor unless he has been given a reasonable opportunity to appear
before the Court and show cause why the order should not be made,
except where any proceeding in Court or in chambers cannot con-
veniently proceed, and fails or is adjourned without useful progress
being made—

(@) because of the failure of the barrister and solicitor to attend in
person or by a proper representative; or

(b) because of the failure of the barrister and solicitor to deliver any
document for the use of the Court which ought to have been
delivered or to be prepared with any proper evidence or account
or otherwise to proceed.

(3) Before making an order under this rule the Court may, if it thinks
fit, refer the matter (except in the cases excepted from paragraph (2) orin
the case of undue delay in the drawing up of, or in any proceedings
under, an orderorjudgment as to which the Registrar has reported to the
Court) to a taxing officer for inquiry and report and direct the barrister
and solicitor in the first place to show cause before the taxing officer.
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(4) The Court may, if it thinks fit, direct or authorise the Attorney-
General to attend and take partin any proceedings orinquiry under this
rule, and may make such order as it thinks fit as to the payment of
his costs.

(5) The Court may direct that notice of any proceedings or order
against a barrister and solicitor under this rule shall be given to his client
in such manner as may be specified in the direction.

(6) Where in any proceedings before a taxing officer the barrister and
solicitor representing any party is guilty of neglect or delay or puts any
other party to any unnecessary expense in relation to those proceedings,
the taxing officer may direct the barrister and solicitor to pay costs pei-
sonally to any of the parties to those proceedings; and where any barris-
ter and solicitor fails to leave his bill of costs (with the documents
required by this Order) for taxation within the time fixed by or underthis
Order or otherwise delays or impedes the taxation, then, unless the tax-
ing officer otherwise directs, the solicitor shall not be allowed the fees to
which he would otherwise be entitled for drawing his bill of costs and for
attending the taxation.

(7) If, on the taxation of costs to be paid out of a fund, other than the
legal aid fund, one sixth or more of theamount of the bill for those costs is
taxed off, the barrister and solicitor whose bill it is shall not be allowed
the fees to which he would otherwise be entitled for drawing the biil and
for attending the taxation.

(8) Inany procecdingsin which the party by whom the fees prescribed
by the Orders as to Court fees are payable is represented by a barrister
and solicitor, if the fees or part of the fees payable under the said Orders
arc not paid as therein prescribed, the Court may, on the application of
the Attorney-General by summons, order the barrister and solicitor per-
sonally to pay that amount in the manner so prescribed and to pay the
costs of the Attorney-General of the application.

Fractional or gross sum in place of taxed costs (0.62, r.9)

9.—(1) Subject to this Order, where by or under these Rules or any
order or ditection of the Court costs are to be paid to any person, that per-
son shall be entitled to his taxed costs.

(2) Paragraph (1) shall notapply to costs which by orunder anyorder
or direction of the Court—

(@) are to be paid to a receiver appointed by the High Court in res-
pect of his remuneration, disbursements or expenses; or

(b) are to be assessed or settled by the Registrar,

but rules 25, 27,29 and 30 shall apply in relation to the assessment or set-
tlement of costs which are to be assessed or settled as aforesaid as they
apply in relation to the taxation of costs by a taxing officer.

(3) Where a writ in an action is indorsed in accordance with Order 6,
rule 2(1)(b), and judgment is entered in default of appearance or of
defence for the amount claimed for costs (whether alone or together with
any other amount claimed), paragraph (1) of this rule shall not apply to
those costs; but if the amount claimed for costs as aforesaid is paid in ac-
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cordance with the indorsement (or is accepted by the plaintiff as if so
paid) the defendant shall nevertheless be entitled to have those costs
taxed.

(4) The Courtin awarding costs to any person may direct that, instead
of taxed costs, that person shall be entitled—

(@) to a proportion specified in the direction of the taxed costs or to
the taxed costs from or up to a stage of the proceedings so
specified; or

(b) to a gross sum so specified in lieu of taxed costs,

but where the person entitled to such a gross sumis a litigant in person,
rule 27 shall apply with the necessary modifications to the assessment of
the gross sum as it applies to the taxation of the costs of a litigant in
person.

When a party may sign judgment for costs without an order

(0.62, r.10)

10.—~(1) Wherea plaintiffby notice in writing and without leave either
wholly discontinues his action against any defendant or withdraws any
particular claim made by him therein a gainst any defendant, the defen-
dant may tax his costs of the action or his costs occasioned by the matter
withdrawn, as the case may be, and, if the taxed costs are not paid within
4 days after taxation, may sign judgment for them.

(2) If a plaintiff accepts money paid into court in satisfaction of the
cause of action, or all the causes of action, in respect of which he claims,
or if he accepts a sum or sums paid in respect of one or more specified
causes of action and gives notice that he abandons the others, then sub-
ject to paragraph (4), he may, after 4 days from payment out and unless
the court otherwise orders, tax his costs incurred to the time of receipt of
the notice of payment into court and 48 hours after taxation may sign
Judgment for his taxed costs.

(3) Where a plaintiff in an action for libel or slander against several
defendants, sued jointly accepts money paid into court by one of the
defendants, he may, subject to paragraph (4), tax his costs and sign judg-
ment for them against that defendant in accordance with paragraph
(2).

(4) Where money paid into court in an action is accepted by the plain-
tiff after the trial or hearing has begun, the plaintiff shall not be entitled
to tax his costs under paragraph (2) or (3).

When order for taxation of costs not required (0.62, r.11)

11.—(1) Where an action, petition or summons is dismissed with
costs, or a motion is refused with costs, oran order of the Court directs the
paymentofany costs,orany party isentitled under tule 10 to tax his costs,
no order directing the taxation of those costs need be made.

(2) Where a summons is taken out to set aside with costs any proceed-
ing on the ground of irregularity and the summons is dismissed but no
direction is given as to costs, the summons is to be taken as having been
dismissed with costs,
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Powers of taxing officers (0.62, r.12)
12.—(1) A taxing officer shall have power to tax—

(@) the costs of or arising out of any cause or matter in the High
Court,

(b) thecosts directed by an award made on a reference to arbitration
under any Act or pursuant to an arbitration agreement to be
paid, and

(¢) any other costs the taxation of which is directed by an order.

(2) Where by or under any enactment any costs are directed to be
taxed or settled in or by the High Court, a taxing officer shall have power
to tax those costs.

Supplementary powers of taxing officers (0.62, r.13)
13. Ataxingofficer may, in the discharge of his functions with respect
to the taxation of costs— _

(@) take an account of any dealings in money made in connection
with the payment of the costs being taxed, if the Court so
directs;

{b) require any party represented jointly with any other partyinany
proceedings before him to be separately represented:

(¢) examine any witness in those proceedings;

(d) directthe production of any document which may be relevantin
connection with those proceedings;

(¢) correct any clerical mistake in any certificate or order, or any
error arising therein from any accidental slip or omission.

Disposal of business by one taxing officer for another (0.62, r.14)

14.—(1) If,apart from this paragraph, a taxing officer has power to tax
any costs, the taxation of which has been assigned to some other taxing
officer, he may tax those costs and if, apart from this paragraph, he has
power to issue a certificate for the taxed costs he shall issue a certificate
for them.

(2) Any taxing officer may assist any other taxing officer in the taxa-
tion of any costs the taxation of which has been assigned to that
other officer.

(3) On an application in that behalf made by a party to any cause or
matter, a taxing officer may, and if the circumstances require it shall,
hear and dispose of any application in the cause or matter on behalf of
the taxing officer by whom the application would otherwise be heard.

Extension, etc., of time (0.62, r.15)
15.—(1) A taxing officer may—

(a) extend the period within which a party is required by or under
this Order to begin proceedings for taxation or to do anythingin
or in connection with proceedings before that officer;

(b) extend the period provided by rule 31(2) beyond the signing of
the taxing officer’s certificate by setting the certificate aside;

(¢} where no period is specified by or under this Order or by the
Court for the doing of anything in or in connection with such
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proceedings, specify the period within which the thing is to
be done. |
(2) Where an orderofthe Court specifies a period within which anyth-
ingisto be done by or before a taxing officer then, unless the Court other-
wise directs, the taxing officer may from time to time extend the period so
specified on such terms (if any) as he thinks just.
(3) Ataxingofficer may extend any such period as is referred to in the
foregoing provisions of this rule although the application for extension
is not made until after the expiration of that period.

Interim certificates (0.62, r.16)
16.—~(1) Ataxingofficer may from time to time in the course of the tax-

ation ofany costs by him issue an interim certificate for any part of those
costs which has been taxed.

(2) If, in the course of the taxation of a barrister and solicitor’s bill to
his own client, it appears to the taxing officer thatin any event the barris-
torand solicitor will be liable in connection with that bill to paymoneyto
the client, he may from time to time issue an interim certificate specifying
an amount which in his opinion is payable by the barrister and solicitor
to his client.

(3) On the filing of a certificate issued under paragraph (2) the Court
may order the amount specified therein to be paid forthwith to the client
or into court.

Power of taxing officer where party liable to be paid and to pay costs
(0.62,r1.17) '
17. Where a party entitled to be paid costs is alsoliable to pay costs, the
taxing officer may—

(a) tax the costs which that party is liable to pay and set off the
amount allowed against the amount he isentitled to be paid and
direct payment of any balance, or

(b} delaytheissueofacertificate for the costs he is entitled to be paid
until he has paid or tendered the amount he is liable to pay.

Taxation of bill of costs comprised in account (0.62, r.18)

18.—(1) Where the Court directs an account to be taken and the
account consists in part of a bill of costs, the Court may direct a taxing
officer to tax those costs and the taxing officer shall tax the costs in ac-
cordance with the direction and shall return the bill of costs, after taxa-
tion thereof, together with his report thereon to the Court.

(2) Ataxingofficertaxinga bill of costs in accordance with a direction
under this rule shall have the same powers, and the same fees shall be
payable in connection with the taxation, as if an order for taxation of
the costs had been made by the Court.

Taxing officer may fix certain fees{0.62, r.19
19.—(1) Where the Court refers any matter to any person or under
Order 32 rule 13 obtains the assistance of any person, the fees payable in
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respect of the work done in connection with the reference or in assisting
the Court, as the case may be, may be fixed by a taxing officer.

(2) An appeal from the decision of a taxing officer under this rule
shall lie to the Court, and the decision of the Court shall be final.

Procedure on taxation

Mode of beginning proceedings for taxation (0.62, r.20)

20.—(1) A party entitled to require any costs to be taxed must begin
proceedings for the taxation of those costs by producing at the Registry
his bill of costs and a copy thereof.

(2) Where a party is entitled to require any costs to be taxed by virtue
of—

(a) ajudgment, direction or order given or made in proceedings in
the High Court, or

{b) rule 10,
he must begin proceedings for the taxation of those costs within 3
months after the judgment, direction or order was entered, signed or
otherwise perfected or, as the case may be, within 3 months after service
of the notice given by him under Order 21 rule 2 (where he is so entitled
by virtue of rule 10(1) ) or given to him under Order 22, rule 3 (where he is
so entitled by virtue of rule 10(2) or (3) ).

Notification of time appointed for taxation (0.62, r.21)

21.—(1) Where proceedings for taxation have been duly begun in
accordance with rule 20 then, subject to paragraph (2), the party begin-
ning the proceedings shall obtain an appointment for the taxation and
shall serve a copy of the bill of costs endorsed with the date and time
appointed for the taxation on every other party entitled to be heard in the
taxation not less than seven days before the said appointment.

(2) A copy of the bill of costs under this rule need not be given to any
party who has not acknowledged service or taken any part in the pro-
ceedings which gave rise to the taxation proceedings:

Provided that this paragraph shall not apply where an order for the
taxation of a barrister and solicitor’s bill of costs made at the instance of
the solicitor gave rise to the taxation proceedings.

Provisions as to bills of costs (0.62, r.22)

22.—(1) In any barrister solicitor’s bill of costs the professional
charges and the disbursements must be entered inseparate columns and
every column must be cast before the bill is left for taxation.

(2) Before a barrister and solicitor’s bill of costs is left for taxation it
must be indorsed with—

{a) the name or firm and business address of the barrister and
solicitor whose bill it 1s, and

(b) if the barrister and solicitor is the agent of another, with the
name or firm and business address of that other barrister and
solicitor.
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Provisions as to taxation proceedings (0.62, r.23)

23.—(1) If any party entitled to be heard in any taxation proceedings
does not attend within a reasonable time after the time appointed for the
taxation, the taxing officer, if satisfied by affidavit or otherwise that the
party had due notice of the time appointed, may proceed with the
taxation.

(2) The taxing officer by whom any taxation proceedings are being
conducted may, if he thinks it necessary to do so, adjourn those pro-
ceedings from time to time.

Powers of taxing officer taxing costs payable out of fund (0.62, r.24’

24.—(1) Where any costs are to be paid outof a fund the taxing officer
may give directions as to the parties who are entitled to attend on the tax-
ation of those costs and may disallow the costs of attendance of any party
notentitled to attend by virtue of the directions and whose attendance he
considers unnecessary.

(2) Where the Court has directed that a bill of costs be taxed for the
purpose of being paid out of a fund the taxing officer by whom the bill is
being taxed may, if he thinks fit, adjourn the taxation for a reasonable
period and direct the party whose bill itis to send to any person havingan
interestin the fund a copy of the bill, or of any part thereof, free of charge
together with a letter containing the following information, that is to
say—

(a) thatthe bill of costs, a copy of which or of part of which is sent
with the letter, has been referred to a taxing officer for
taxation;

{b) the name of the taxing officer and the address of the office at
which the taxation is proceeding;

{c) the time appointed by the taxing officer at which the taxation
will be continued; and

(d} such other information, if any, as the taxing officer may
direct.

Assessment of Costs

Costs payable to one party by another or out of a fund (0.62, r.25)

25.—(1) This rule applies to costs which by or under these Rules or
any order or direction of the Court are to be paid to a party to any pro-
ceedings either by another party to those proceedings or out of any fund
(other than a fund which the party to whom the costs are to be paid holds
as trustee or personal representative).

(2) Subject to the following provisions of this rule, costs to which this
rule applies shall be taxed on the party and party basis, and on a taxation
on that basis there shall be allowed all such costs as were necessary or
proper for the attainment of justice or for enforcing or defending the
rights of the party whose costs are being taxed.

(3) The Courtin awarding costs to which this rule applies may in any
case in which it thinks fit to do so order or direct that the costs shall be
taxed on the common fund basis.
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(4) On a taxation on the common fund basis, being a more generous
basis than that provided for by paragraph (2), there shall be allowed a
reasonable amount in respect of all costs reasonably incurred, and
paragraph (2) shall not apply; and accordingly in all cases where costs
are to be taxed on the common fund basis the ordinary rules applicable
on a taxation as between solicitor and client where the costs are to be
paid out of a common fund in which the client and others are interested
shall be applied, whether or not the costs are in fact to be so paid.

(5) The Court in awarding costs to which this rule applies to any per-
son may if it thinks fit and if—

(@) the costs are to be paid out of a fund:; or

(b) the personto whom the costs are to be paid is or was a partytothe
proceedings in the capacity of trustee or personal
representative,

orderor direct that the costs shall be taxed as if that person were a trustee
ofthe fund or as if the costs were to be paid outofa fund held by that per-
son, as the case may be, and where the Court so orders or directs rule
31(2) shall have effect in relation to the taxation in substitution for
paragraph (2) of this rule.

(6) The foregoing provisions of this rule, shall be without prejudice to
the provisions of any enactment which limit, or enable the court to limit,
the amount of costs allowable or payable in respect of any
proceedings.

Costs payable to a barrister and solicitor by his own client

(0.62,r.26}

26.—(1) On the taxation of a barrister and solicitor’s bill to his own
client (except a bill with respect to non-contentious business) all costs
shall be allowed except in so far as they are of an unreasonable amount
or have been unreasonably incurred.

(2) For the purposes of paragraph (1), all costs incurred with the
express or implied approval of the client shall, subject to paragraph (3),
be conclusively presumed to have been reasonably incurred and,
where the amount thereof has been expressly or impliedly approved by
the client, to have been reasonable in amount,

(3) For the purpose of paragraph (1), any costs which in the cir-
cumstances of the case are of an unusual nature and such that they
would not be allowed on a taxation of costs in a case to which rule 25(2)
applies shall, unless the barrister and solicitor expressly informed his
clientbefore they were incurred that they might not be so allowed, be pre-
sumed, until the contrary is shown, to have been unreasonbly
incurred.

(4) In paragraphs (2) and (3), references to the client shall be con-
strued, whenever necessary, as references to his committee, guardian ad
litem ot next friend.

Costs of litigation in person (0.62, r.27)
27.-~(1) On a taxation of the costs of a litigant in person there may,
subject to the provisions of this rule, be allowed such costs as would have
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been allowed if the work and disbursements to which the costs relate had
been done or made by a barrister and solicitor on the litigant’s
behalf.

(2) The amount allowed in respect of any item shall be such sum as
the taxing officer thinks fit not cxceeding, except in the case of a disbur-
sement, two-thirds of the sum which in the opinion of the taxing officer
would have been allowed in respect of that iterq if the litigant had been
represented by a barrister and solicitor. :

(3) Where in the opinion of the taxing officer the litigant has not suf-
fered any pecuniary loss in doing any work to which the costs relate, he
shall notbe allowed in respect of the time reasonably spentby himon the
work more than $4 an hour.

(4) Alitigantwho is allowed costs in respectof attending court to con-
duct his own case shall not be entitled to a witness allowance in
addition.

(5) Nothing in Order 6, rule 2(1)(b), or rule 30(4) of this Order or
Appendix 3 shall apply to the costs of a litigant in person.

(6) Forthe purposes of this rule a litigant in person does not include a
litigant who is a practising barrister and solicitor.

Costs payable to barrister and solicitor where money recovered by or
on behalf of infant, etc. (0.62, r.28)
28.—(1) This rule applies to—

(a) any proceedings in which money is claimed or recovered by or
on behalf of, or adjudged or ordered or agreed to be paid to, or
for the benefit of, a person who is an infant or incapable by
reason of mental disorder, of managing and administering his
property and affairs or in which money paid into Court is accep-
ted by or on behalf of such a person; and (Cap. 29)

(b) any proceedings under the Compensation to Relatives Act, in
which money is recovered by or on behalf of, or adjudged or
ordered or agreed to be paid to, or for the benefit of, the widow of
the person whose death gave rise to the proceedings in satisfac-
tion of a claim under the said Act or in which money paid into
Courtis accepted by heroron herbehalfin satisfaction ofsucha
claim, if the proceedings were for the benefit aiso of a person
who, when the money is recovered, or adjudged or ordered or
agreed to be paid, or accepted, is an infant; and

(¢) any proceedings in the Court of Appeal on an application or
appeal made in connection with any proceedings to which this
rule applies by virtue of the toregoing provisions of this
paragraph.

(2) Unless the Court otherwise directs the costs payable to his barris-
ter and solicitor by any plaintiff in any proceedings to which this rule
applies by virtue of paragraph 1(a) or (b), being the costs of those pro-
ceedings or incident to the claim therein or consequent thereon, shall be
taxed under rule 26; and no costs shall be payable to the barrister and
solicitor of any plaintiff in respect of those proceedings except such
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amount of costs as may be certified in accordance with this rule on the
taxation under rule 26 of the barrister and solicitor’s bill to that
plaintift.

(3) On the taxation under rule 26 of a barrister and solicitor’s bill to
any plaintiff in any proceedings to which this rule applies by virtue of
paragraph 1(a) or (b) who is his own client, the taxing officer shall also
tax any costs payable to that plaintiff in those proceedings and shall
certify:-

{a) the amount allowed on the taxation under rule 26, the amount
allowed on the taxation of any costs payable to that plaintiff in
those proceedings and the amount (if any) by which the first
mentioned amount exceeds the other, and

(b) where necessary, the proportion of the amount of the excess pay-
able respectively by, or out of money belonging to, any party to
the proceedings who is aninfantorincapable, by reason of men-
tal disorder of managing and administering his property and
affairs or the widow of the man whose death gave rise to the pro-
ceedings and any other party.

(4) Paragraphs(2)and (3)shall applyinrelation to any proceedings to
which this rule applies by virtue of paragraph (1)(c) as if for references to
a plaintiff there were substituted references to the party, whether
appellant or respondent, who was the plaintiffin the proceedings which
gave rise to the first-mentioned proceedings.

(5) Nothing in the foregoing provisions of this rule shall prejudice a
solicitor’s lien for costs.

(6) This rule shall apply mutatis mutandis to counterclaims.

Costs payable to a trustee out of the trust fund, etc. (0.62, r.29)

29.—(1) This rule applies to every taxation of the costs which a person
who is or has been a party to any proceedings in the capacity of trustee or
personal representative is entitled to be paid out of any fund which he
holds in that capacity.

(2) On any taxation to which this rule applies, no costs shall be dis-
allowed, exceptin so far as those costs or any part of theiramount should
not, in accordance with the duty of the trustee or personal representative
as such, have been incurred or paid, and should for that reason be borne
by him personally.

Scales of costs (0.62, r.30)

30.—(1) On a taxdtion in relation to which rule 26 or rule 29(2) has
effect and in other special cases costs may on the special order of a judge
be allowed—

(a) in relation to items not mentioned in the scales of costs for the
time being in force, or

(b) of an amount greater than that prescribed by the higher scale of
costs for the time being in force.
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(2) Where the amount of a barrister and solicitor’s remuneration in
respect of non-contentious business connected with sales, purchases,
leases, mortgages and other matters of conveyancing or in respect of any
other non-contentious business is regulated (in the absence of agree-
mentto the contrary) by any enactment or rules made thereunder for the
time being in force, the amount of the costs to be allowed on taxation in
respect of the like contentious business shall be the same.

Review
Application to taxing officer for review (0.62, r.31)

31.—(1) Any party to any taxation proceedings who is dissatisfied
with the allowance or disallowance in whole or in part of any item by a
taxingofficer, or with the amount allowed by a taxing officer in respect of
any item, may apply to the taxing officer to review his decision in respect
of that item.

(2) Anapplication under this rule for review of a taxing officer’s deci-
sion may be made at any time within 14 days after that decision or such
other period as may be fixed by the taxing officer:

Provided that no application under this rule for review of a decision in
respect of any item may be made after the signing of the taxing officer’s
certificate dealing finally with that item.

(3) Everyapplicant for review under this rule must at the time of mak-
ing his application deliver to the taxing officer objections in writing
specifying by a list the items or parts of items the allowance or dis-
allowance of which or the amount allowed in respect of which, is objec-
ted to and stating concisely the nature and grounds of the objection in
each case,and must deliver a copy of the objections to each other party (if
any) who attended on the taxation of those items or to whom the taxing
officer directs that a copy of the objections shall be delivered.

(4) Any party to whom a copy of the objections is delivered under this
rule may, within 14 days after delivery of the copy to him or such shorter
period as may be fixed by the taxing officer, deliver to the taxing officer
answers in writing to the objections stating concisely the grounds on
which he will oppose the objections, and must at the same time deliver a
copy of the answers to the party applying for review and to each other
party (if any) to whom a copy of the objections has been delivered or to
whom the taxing officer directs that a copy of the answers shall be
delivered.

(5) An application under this rule for review of the taxing officer’s
decision in respect of any item shall not prejudice the power of the taxing
officer under rule 16 to issue an interim certificate in respect of items his
decision as to which is not objected to.

Review by taxing officer (0.62, r.32)

32.—(1) On reviewing any decision in respect of any item, a taxing
officer may receive further evidence and may exercise all the powers
which he might exercise on an original taxation in respeci of that item,
including the power to award costs of and incidental to the proceedings
before him; and any costs awarded by him to any party may be taxed by
him and may be added to or deducted from any other sum payable to or
by that party in respect of costs.
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(3) On a hearing of a review under rule 3 a party to whom a copy of
objections was delivered under paragraph (4) of that rule shall be
entitled to be heard in respect of any item to which the objections relate
notwithstanding that he did not deliver written answers to the ob jections
under that paragraph.

(4) Ataxingofficer who has reviewed a decision in respectof any item
shall issue his certificate accordingly and, if requested to do so by any
party to the proceedings before him, shall state in his certificate or other-
wise in writing by reference to the objections to that decision the reasons
for his decision on the review, and any special facts or circumstances
relevant to it.

A request under this paragraph must be made within 14 days after
the review or such shorter period as may be fixed by the taxing
officer.

Review of taxing officer’s certificate by a judge (0.62, r.33)

33.—(1) Any party who is dissatisfied with the decision of a taxing
officer to allow or to disallow any item in whole or in part on review
underrule 31 or 32, or with the amountallowed in respectofanyitem bya
taxing officer on any such review, may apply to a judge for an order to
review the taxation as to thatitem or part of an item, if, but only if, one of
the parties to the proceedings before the taxing officer requested that
officer in accordance with rule 32(4) to state the reasons for his decision
in respect of that item or part on the review.

(2) Anapplication under this rule for review of a taxing officer’s deci-
sion in respect of any item may be made at any time within 14 days after
the taxing officer’s certificate in respect of that item is signed, or such lon-
ger time as the taxing officer at the time when he signs the certificate, or
the Court at any time, may allow.

(3) An application under this rule shall be made by summons and
shall, except where the judge thinks fit to adjourn into Court, be
heard in chambers.

(4) Unless the judge otherwise directs, no further evidence shall be
received on the hearing of an application under this rule, and no ground
of objection shall be raised which was not raised on the review by the tax-
ing officer but, save as aforesaid, on the hearing of any such application
the judge may exercise all such powers and discretion as are vested in the
taxing officer in relation to the subject matter of the application.

(5) Ifthe judge thinks fitto exercise in relation to an application under
this rule the power of the Court to appoint assessors, the judge shall
appoint not less than two assessors, of whom one shall be a taxing
officer.

(6) On an application under this rule the judge may make such order
as the circumstances require, and in particular may order the taxing
officer’s certificate to be amended or, except where the dispute as to the
item under review is as to amount only, order the item to be remitted to
the same or another taxing officer for taxation.
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GENERAL AND ADMINISTRATIVE
PROVISIONS

ORDER 63

FILING, INSPECTION, ETC. OF DOCUMENTS IN REGISTRY

Date of filing to be marked, etc. (0.63, r.1)

I. Any document filed in the Registry, in any proceedings must be
sealed with a seal showing the date on which the document was filed, the
fees paid and the Revenue Receipt number.

Right to inspect, etc. certain documents filed (0.63, r.2)

2.—(1) Anypersonshall, on paymentofthe prescribed fee, be entitled
during office hours to search for, inspect and take a copy of any of the
following documents filed in the Registry namely—

(a) the copy of any writ of summons or other originating process,

(b) any judgmentororder given or made in court or the copy of any
such judgment or order, and

(c) with the leave of the Court, which may be granted on an applica-
~ tion made ex parte, any other document.

(2) Nothing in the foregoing provisions shall be taken as preventing
any party to a cause or matter searching for, inspecting and taking or bes-
peaking a copy of any affidavit or other document filed in the Registryin
that cause or matter or filed therein before the commencement of that
cause or matter but made with a view to its commencement.

Deposit of documents (0.63, r.3)

3. Where the Court orders any documents to be lodged in court, then,
unless otherwise directed the documents must be deposited in the
Registry.

Restriction on removal of documents (0.63, r.4)

4. No document filed in or in the custody of any office of the High
Court shall be taken out of that office without the leave of the Court
unless the document is to be sent to another such office or to a Magis-
trates’ Court.
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ORDER 64

SITTINGS, VACATIONS AND OFFICE HOURS

Sittings of the High Court (0.64, .1)
1. The Registrar shall give notice in the Gazette of any vacation direc-
ted by the Chief Justice to be observed under section 28 of the Act.

Sittings of vacation judge (0.64, r.2)

2. Ajudge shall sitin vacation to hear and deal with such causes, mat-

ters and applications as required to be heard or dealt with in vacation by
a judge.
High Court offices: days on which open and office hours (0.64,
r.3) .
3.—(1) The offices of the High Court shall be open on every day of the
year except Saturdays, Sundays and public holidays and such other days
as the Chief Justice may direct.

(2) Onsuch days as the offices of the High Court are open the Registry
shall be open for the filing of documents, the issue of process and the
transaction of other public business from 9.00 a.m. to 1.00 p.m. and from

2.00 p.m. to 3.00 p.m.
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ORDER 65

SERVICE OF DOCUMENTS

When personal service required (0.65, r.1)

1.—(1) Anydocument which by virtue of these Rules is required to be
served on any person need not be served personally unless the document
is one which by an express provision of these Rules or by order of the
Court is required to be so served.

(2) Paragraph (1) shall not affect the power of the Court under any
provision of these Rules to dispense with the requirement for
personal service.

Personal service: how effected (0.65, r.2)
2. Personal service of a document is effected by leaving a copy of the
document with the person to be served.

Service on body corporate (0.65, r.3)

3.—(1) Personal service of a document on a body corporate may, in
cases for which provision is not otherwise made by any enactment, be
effected by serving it in accordance with rule 2 on the mayor, chairman
or president of the body, or the town clerk, secretary, treasurer of other
similar officer thereof.

(2) Where a writ is served on a body corporate in accordance with
Order 19, rule 1(2), that rule shall have effect as if for the reference to the
usual or last known address of the defendant there were substituted a
reference to the registered or principal office of the body corporate and
as if for the reference to the knowledge of the defendant there were sub-
stituted a reference to the knowledge of a person mentioned in

paragraph (1).

Substituted service (0.65, r.4)

4.—(1) If, in the case of any document which by virtue of any provi-
sion of these Rules is required to be served personally or a document to
which Order 10, rule 1, applies, it appears to the Court that itis impractic-
able for any reason to serve that document in the manner prescribed on

that person, the Court may make an order for substituted service of
that document.

(2) Anapplication foran order for substituted service may be made by
an affidavit stating the facts on which the application is founded.

(3) Substituted service of a document, in relation to which an orderis
made under this rule, is effected by taking such steps as the Court may
direct to bring the document to the notice of the person to be served.

207



0.65, 1.5 SERVICE OF DOCUMENTS

Ordinary service: how effected (0.65, r.5)

5.—(1) Service of any document, not being a document which by vir-
tue of any provision of these rules is required to be served personallyor a
document to which Order 10, rule 1, applies, may be effected—

(@) by leaving the document at the proper address of the person to
be served, or

(b) by registered post, or
(¢) in such other manner as the Court may direct.

(2) For the purposes of this rule the proper address of any person on
whom a documentis to be served in accordance with this rule shall be the
address for service of that person, butifat the time when service is effec-
ted that person has no address for service his proper address for the pur-
poses aforesaid shall be—

{a) inany case, the business address of the barrister and solicitor (if
any) whois acting for him in the proceedings in connection with
which service of the document in question is to be effected, or

(b) in the case of an individual, his usual or last known address,
or

(¢) in the case of individuals who are suing or being sued in the
name of a firm, the principal or last known place of business of
the firm within the Jurisdiction, or

(d) inthe case of a body corporate, the registered or principal office
of the body.

(3) Nothingin this rule shall be taken as prohibiting the personal ser-
vice of any document or as affecting any enactment which provides for
the manner in which documents may be served on bodies corporate.

Service of documents on Government, etc. (0.65, r.6)

6. Where for the purpose of or in connection with any proceedings in
the High Court, not being civil proceedings by or against the State within
the meaning of Part II of the State Proceedings Act, any document is
required by any enactment or these Rules to be served on the Govern-
ment of Fiji, a Minister, a government department or a public officer
within the meaning ofthe Constitution, the document must beserved on
the Attorney-General in accordance with the provisions of Order 77,
rule 3.

Effect of service after certain hours (0.65,1.7)

7. Any document (other than a writ of summons or other originating
process) service of which is effected under rule 2 orunder rule 5(1)(a) bet-
ween 12 noon on a Saturday and midnighton the following dayorafter4
in the afternoon on any other weekday shall, for the purpose of comput-
ing any period of time after service of that document, be deemed to have
been served on the Monday following that Saturday or on the day follow-
ing that other weekday, as the case may be.
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Affidavit of Service (0.65, r.8)

8. Except as provided in Order 10, rule 1(3)(b) and Order 81, rule
3(2)(b), an affidavit of service of any document must state by whom the
document was served, the day of the week and date on which it was ser-
ved, where it was served and how.

No service required in certain cases (0.65, r.9)

9. Where by virtue of these Rules any document is required to be ser-
ved on any person butis not required to be served personally orin accor-
dance with Order 10, rule 1{2) and at the time when service is to be

provides.

Service of process on Sunday (0.65, r.10)
10—(1) No process shall be served or executed within the jurisdiction
on a Sunday except, in case of urgency, with the leave of the Court.
(2) For the purposes of this rule “process” includes a writ, judgment,
notice, order, petition, originating or other summons or warrant,
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ORDER 66

PAPER, PRINTING, NOTICES AND COPIES

Quality and size of paper (0.66, r.1)

1.—(1) Unless the nature of the document renders it impracticable,
every document prepared by a party forusein the High Court must be on
A41S0 paper of durable quality having a margin not less than one and a
half inches wide, to be left blank on the left side of the face of the paper
and on the right side of the reverse.

(2) Inthese Rules the expressions “A3,”“A4” and “A5” followed by the
letters “ISO” mean respectively the size of paper so referred to in the
specifications of the International Standards Organisation.

Regulations as to printing, etc. (0.66, r.2)

2.—(1)_Except where these Rules otherwise provide, every document
prepared by a party foruscin the High Court mustbe produced by one of
the following means, that is to say, priniing, writing (which must be clear
and legible) and typewriting otherwise than by means of a carbon, and
may be produced partly by one of those means and partly by another or
others of them.

(2) For the purpose of these Rules a document shall be deemed to be
printed if it is produced by type lithography or stencil duplicating.

(3) Any type used in producing a document foruse as aforesaid must
be such as to give a clear and legible impression and must be not smaller
than 11 point type for printing or elite type for type lithography, stencil
duplicating or typewriting. ,

(4) Anydocumentproduced by a photographicor similar process giv-
ing a positive and permanent representation free from blemishes shall,
to the extent that it contains a facsimile of any printed, written or type-
written matter, be treated for the purposes of these Rules as if it were prin-
ted, written or typewritten, as the case may be.

(5) Any notice required by these Rules may notbe given orally except
with the leave of the Court.

Copies of documents for other party {0.66, r.3)

3.—(1) Where a document prepared by a party for use in the High
Court is printed, the party by whom it was prepared must, on receiving a
written request from any other party entitled to a copy of that document
and on payment of the proper charges, supply him with such number of
copies thereof, not exceeding 10, as may be specified in the request.

(2) Where adocumentprepared by a party foruse in the High Courtis
written or typewritten, the party by whom it was prepared must supply
any other party entitled to a copy of it, not being a party on whom it has
been served, with one copy of it and, where the document in question is
an affidavit, of any document exhibited to it.
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The copy must be ready for delivery within 48 hours after a written
request for it, together with an undertaking to pay the proper charges, is
received and must be supplied thereafter on payment of those
charges.

Requirements as to copies (0.66, r.4)

4. Before a copy of a document is supplied to a party under these
Rules, it must be indorsed with the name and address of the party or
barrister and solicitor by whom it was supplied.

The party by whom a copy is supplied under ruie 3, or, if he sues or
appears by a barrister and solicitor, his barrister and solicitor, shall be
answerable for the copy being a true copy of the original or of an office
copy, as the case may be.
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ORDER 67
CHANGE OF BARRISTER AND SoLICITOR

Notice of change of barrister and solicitor (0.67, r.1)

1.—(1) Apartytoanycause or matter who sues or defends by a barris-
ter and solicitor may change his barrister and solicitor without an order
for that purpose but, unless and until notice of the change is filed and
copies of the notice are served in accordance with this rule, the former
barrister and solicitor shall, subject to rules 5 and 6, be considered the
barrister and solicitor of the party until the final conclusion of the cause
or matter. whether in the High Court or the Court of Appeal.

(2) Notice of change of barrister and solicitor must be filed in the
Registry.

(3) The party giving the notice must serve on every other party to the
cause or matter (notbeing a party in defaultas to acknowledgment of ser-
vice) and on the former barrister and solicitor a copy of the notice
indorsed with a memorandum stating that the notice has been duly
filed.

(4) The party giving the notice may perform the duties prescribed by
this rule in person or by his new barrister and solicitor.

Notice of change of agent barrister and solicitor (0.67,r.2)

2.—(1) Where a barrister and solicitor for whom some other barrister
and solicitor is acting as agent in a cause or matter changes the barrister
and solicitor so acting, notice of the change must be given, and rule 1(2)
shall apply in relation to a notice of change of agent as it applies in rela-
tion to a notice of change of barrister and solicitor.

(2) The barrister and solicitor giving the notice must serve on every
party to the cause or matter (notbeing the party for whom he is actingora
party in default as to acknowledgment of service) and on the barrister
and solicitor formerly acting as agent a copy of the notice indorsed with a
memorandum stating that the notice has been duly filed.

Notice of appointment of barrister and solicitor (0.67,r1.3)

3. Where a party, after having sued or defended in person, appoints a
barrister and solicitor to act in the cause or matter on his behalf, the
change may be made without an order for that purpose and rule 1(2), (3)
and (4) shall, with the necessary modifications, apply in relation to a
notice of appointment of a barrister and solicitor as they apply in rela-
tion to a notice of change of barrister and solicitor.

Notice of intention to act in person (0.67, r.4)
4. Where a party, after having sued or defended by a barrister and
solicitor, intends and is entitled to act in person, the change maybemade
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without an order for that purpose and rule 1 shall, with the necessary
modifications, apply in relation to a notice of intention to act in person
as it applies in relation to a notice of change of barrister and solicitor
except that the notice of intention to act in person must contain an
address for service of the party giving it.

Removal of barrister and solicitor from record at instance of another
party (O.67, r.5)
5—(1) Where—

(a) a barrister and solicitor who has acted for a party in a cause or
matter has died or become bankrupt or cannot be found or has
failed to take out a practising certificate or has been struck off
the roll of barristers and solicitors or has been suspended from
practising or has for any other reason ceased to practise, and

(b) theparty has notgiven notice of change of barrister and solicitor
or notice of intention to act in person in accordance with the
foregoing provisions of this Order,

any other party to the cause or matter may apply tothe Court foran order
declaring that the barrister and solicitor has ceased to be the barrister
and solicitor acting for the first-mentioned party in the cause or matter,
and the Court may make an order accordingly.

(2) Anapplication for an order under this rule must be made by sum-
mons and the summons must unless the Court otherwise directs, be ser-
ved on the party to whose barrister and solicitor the application
relates.

The application must be supported by an affidavit stating the grounds
of the application.

(3) Where an order is made under this rule the party on whose
application it was made must—

(a) serve on every other party to the cause or matter (not being a
party in default as to acknowledgment of service) a copy of the
order, and

(b) procure the order to be entered in the Registry, and

(c) leave at the Registry a copy of the order and a certificate signed
by him or his barrister and solicitor that the order has been duly
served as aforesaid.

{4) An order made under this rule shall not affect the rights of
the barrister and solicitor and the party for whom he acted as between
themselves.

Withdrawal of barrister and solicitor who has ceased to act for
party (0.67, r.6) '

6.—(1) Where a barrister and solicitor who has acted for a partyin a
cause or matter has ceased so to act and the party has not given notice of
change in accordance with rule 1, or notice of intention to act in person
in accordance with rule 4, the barrister and solicitor may apply to the
Court for an order declaring that the barrister and solicitor has ceased to
be the barrister and solicitor acting for the party in the cause or matter,
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and the Court may make an order accordingly, but unless and until the

“barrister and solicitor—

(a) serveson every party to the cause or matter (not being a party in
default as to acknowledgment of service) a copy of the order,
and

(b) procures the order to be entered in the Registry, and

(c) leaves at thatoffice a copy of the order and a certificate signed by
him that the order has been duly served as aforesaid,
he shall, subject to the foregoing provisions of this Order, be considered
the barrister and solicitor of the party until the final conclusion of the
cause or matter.

(2) Anapplication for an order under this rule must be made by sum-
mons and the summons must, unless the Court otherwise directs, be ser-
ved on the party for whom the barrister and solicitor acted.

The application must be supported by an affidavit stating the grounds
of the application.

(3} An order made under this rule shall not affect the rights of the
barrister and solicitor and the party for whom he acted as between
themselves.

(4) Notwithstanding anything in paragraph (1), where the appoint-
ment of barrister and solicitor to represent an assisted person is revoked
ordischarged, or the assisted person ceases to be an assisted person, such
barrister and solicitor shall cease to be the barrister and solicitor acting
in the cause or matter; and if the assisted person desires to proceed with
the cause or matter without legal aid and appoints either that barrister
and solicitor or another barrister and solicitor to act on his behalf the
provisions of rule 3 shall apply as if that party had previously sued or
defended in person.

Address for service of party whose barrister and solicitor is
removed, etc., (0.67, r.7)
7.—Where—
(a) an order is made under rule 5, or
(b) an orderis made under rule 6, and the applicant for thatorder has
complied with rule 6(1), or
(¢) abarrister and solicitor ceases to be the barrister and solicitor act-
ing in the cause or matter by virtue of rule 6(4),
then, unless and until the party to whose barrister and solicitor or to
whom, as the case may be, the order relates, either appoints another
barrister and solicitorand comphes with rule 3 or, being entitled to actin
person, gives notice of his intention sotodoand complies with rule 4, his
last known address or, where the party is a body corporate, its reglstered
or principal office shall, for the purpose of the service on him of any
document not required to be served personally, be deemed to be his
address for service.
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ORDER 68

OFFICIAL SHORTHAND NOTE

1.—(1) An official shorthand note may be directed to be taken of any
proceedings in the High Court or before the Registrar or a special
referee.

(2) When an official shorthand note is taken the transcription thereof
shall be the official record of such proceedings provided however that,
where the judge, Registrar or special referee, as the case may be, has
taken a note of the proceedings oran part thereof, and such note conflicts
with oris not included in the official record, such note shall prevail and
the official record shall be amended or supplemented accordingly.

(3) Any party to the proceedings and any other person who is s0
authorised by the Registrar, shall upon payment of the prescribed fee be
entitled to be supplied with a copy of the official record.

(4) Where the Registraris satisfied thatitis reaso nably necessary fora
party to the proceedings to be supplied with a copy of the official record
and that it would be an excessive burden on that party, on account of
poverty, to pay the prescribed fee therefot, he may anthorise the supply of
a copy of the record to such party at no fee or at such reduced fee as he
thinks fit in the circumstances.

Evidence when not to be transcribed (0.68, r.2)

2.—(1) If the judge intimates that in the event of an appeal his note
will be sufficient, the shorthand note of the evidence need not be
transcribed for the purposes of an appeal.

(2) H the parties agree or the judge is of opinion that the evidence or
some partof the evidence of any witness would, in the event of an appeal,
be of no assistance to the Court of Appeal, the shorthand note of such
evidence need not be transcribed for the purposes of an appeal.

(3) Ifany party requires a transcript of any such evidence as aforesaid
the charge therefor $hall be borne by that party in any event.

Mechanical recording (0.68, r.3)

In this Order any reference to a shorthand note of any proceedings
shall be construed as including a reference to a record of the proceedings
made by mechanical means.
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PROVISIONS AS TO FOREIGN
PROCEEDINGS

ORDER 69

SERVICE OF FOREIGN PROCESS

Definitions (0.69, r.1)

1. In this Order—

“a convention country” means a foreign country in relation tc which
there subsists a civil procedure convention providing for service in that
country of process of the High Court, and includes a country which is a
party to the Convention on the Service Abroad of Judicial and Extra-
Judicial Documents in Civil or Commercial Matters signed atthe Hague
on 15 November 1965;

“process” includes a citation;”

“process server” means the process server appointed under rule 4 or
his authorised agent,

Applications (0.69, r.2)

2. This order applies to the service on a personin Fijiofany processin
connection with civil or commercial proceedings in a foreign court or
tribunal where the Registrar receives a written request for service—

(@) from the Minister for Foreign Affairs, with a recommendation
by him that service should be effected, or

(b) where the foreign court or tribunal is in a convention country,
from a consular or other authority of that country.

Service of process (0.69), r.3)

3.—(1) The request shall be accompanied by translation thereof in
English, two copies of the process and, unless the foreign court or
tribunal certifies that the person to be served understands the language
of the process, two copies of a translation thereof.

(2) Subject to paragraphs (3) and (5) and to any enactment providing
for the manner of service of documents on corporate bodies, the process
shall be served by the process server’s leaving a copy ofthe processand a
copy of the translation or certificate, as the case may be, with the person
to be served.

(3) The provisions of Order 10, rule 1(2)(b) regarding service by inser-
tion through a letter-box shall apply to the service of foreign process as
they apply to the service of writs, except that service may be proved by an
affidavit or by a certificate or report in such form as the Registrar
may direct.

(4) The process server shall send to the Registrar a copy of the process
and an affidavit, certificate or report proving due service of process or
stating the reason why service could not be effected, as the case may be,
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and shall, ifthe Court so directs, specify the costs incurred in effecting or
attempting to effect service. .

(5) Order 65, rule 4 (substituted service) shall apply to the service of
foreign process as it applies to the service of writs, except that the Regis-
trar may make an order for substituted service of foreign process on the
basis of the process server’s affidavit, certificate or report, without an
application being made to him in that behalf.

(6) The Registrar shall send a certificate, together with a copy of the
process, to the consularorother authority or the Minister as the case may
be stating— _ ) _

(i) whenand how service was effected or the reason why service
could not be effected, as the case may be;

(11) where appropriate, the amount certified by the Registrar to
be the costs of effecting or attempting to effect service.

Appointment of process server (0.69, r.4)

4. The Registrar may appoint a process server for the purposes of
this Order. '

217



0.70, r.1

ORDER 70

OBTAINING EVIDENCE FOR FOREIGN COURTS, ETC.

Application (0.70, r.1)

1.—(1) This Order applies to the powers of the High Court under any
enactment to make, in relation to a matter pending before a court or
tribunal in a place outside the jurisdiction, an order for the examination
of witnesses and for their attendance and for the production of docu-

ments, and to give directions therein. _
(2) All such powers shall be exercised by a judge.

Application for order (0.70, r.2)

2.—(1) Subjecttorule 3 anapplication foranorder referredto inrulel
must be made ex parte and must be supported by affidavit.

(2)There shall be exhibited to the affidavit the request in pursuance of
which the application is made, and if the request is not in the English
language, a translation thereof in that language.

Application by Attorney-General in certain cases (0.70,1.3)
3. Where a request-

(a) isreceived by the Minister for Foreign Affairs, and sent by him to
the Registrar with an intimation that effect should be given to
the request without requiring an application for that purpose to
be made by the agent in Fiji of any party to the matter pending or
contemplated before the foreign court or tribunal, or

(b} is received by the Registrar in pursuance of a Civil Procedure
Convention providing for the taking of the evidence of any per-
son in Fiji for the assistance of a court or tribunal in the foreign
country, and no person is named in the document as the person
who will make the necessary application on behalf of such
party,

the Registrar shall send the document to the Attorney-General who may
make an application foran order referred to inrule 1 and take such other
steps as may be necessary, to give effect to the request.

Person to take and manner of taking examination (0.70, r.4)

4—(1) Any order made in pursuance of this Order for the examina-
tion of a witness may order the examination to be taken before any fit
and proper person nominated by the person applying for the order or
before an examiner of the Court or before such other qualified person as
to the Court seems fit.

(2) Subject to rule 6 and to any special directions contained in any
order made in pursuance of this Order for the examination of any wit-
ness, the examination shall be taken in manner provided by Order 39,
rules 5 to 10 and 11(1) to (3), and an order may be made under Order 39,
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rule 14, for payment of the fees and expenses due to the examiner, and
those rules shall apply accordingly with any necessary modifications.

Dealing with deposition (0.70, r.5)

5. Unless any order made in pursuance of this Order for the examina-
tion of any witness otherwise directs, the examiner before whom the
examination was taken must send the deposition of that witness to the
Registrar and the Registrar shall—

(a) give a certificate sealed with the seal of the High Court identify-
ing the documents annexed thereto, thatis to say, the request, the
order of the Court for examination and the deposition taken in
pursuance of the order; and

(b) send the certificate with the documents annexed thereto to the
Minister for Foreign Affairs, or, where the request was sentto the
Registrar by some other person in accordance with a Civil Pro-
cedure Convention to that other person, fartransmission to that
court or tribunal.
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ORDER 71

RecIPROCAL ENFORCEMENT OF JUDGMENTS

1 The Reciprocal Enforcement of Judgments Rules made under the
Reciprocal Enforcement of Judgments Act shall apply, with necessary (Cap. 39)
modifications, to proceedings under the Foreign Judgments (Reciprocal (Cap. 40)

Enforcement) Act.
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ORDER 73

ARBITRATION PROCEEDINGS

Matters for a judge (0.73, r.1)
1.—(1) Every application to the Court—

(a) to remit an award under section 11(1) of the Arbitration Act; (Cap. 38)

or

(b) to remove an arbitrator or umpire under section 12(1) of that
Act; or
(c) to set aside an award under section 12(2) thereof,
must be made by origination motion to a judge in court.

(2) An application for a declaration that an award made by an arbit-
rator or umpire is not binding on a party to the award on the ground that
it was made without jurisdiction may be made by originating motiontoa
judge in court, but the foregoing provision shall notbe taken as affecting
the judge’s power to refuse to make such a declaration in proceedings
begun by motion.

Proceedings in chambers (0.73, r.2) :

2.—(1) Thejurisdiction of the High Courtor a judge thereof underthe
Arbitration Act may be exercised by a judge in chambers.

(2) An application for an order section 15 of the Arbitration Act
directing an arbitrator or umpire to state a casec must be made by
originating summons and the summons mustbe served on the arbitrator
or umpire and on any other party to the reference.

Special provisions as to applications to remit or set aside an award
(0.73, r.3)
3.—(1) An application to the Court—
(a) to remit an award under section 11(1) of the Arbitration Act,
or
(b) to set aside an award under section 12(2) of that Act or
otherwise
must be made, and the summons or notice must be served within 21 days
after the award has been made and published to the parties.

(2) In the case of every such application the notice of originating
motion or, as the case may be, the originating summons, must state the
ground of application; and, where the motion or summons is founded on
evidence by affidavit, a copy of every affidavit to be used must be served
with that notice.

Service out of the jurisdiction of summons, notice, etc. (0.73, r.4)
4.—(1) Service out of the jurisdiction— 7
(@) of an originating summons for the appointment of an arbitrator
or umpire or for leave to enforce an award, or
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(b) of notice of an originating motion to remove an arbitrator or
umpire or to remit or set aside an award, or

(¢) of any order made on such a summons or motion as
aforesaid,
is permissible with the leave of the Court provided that the arbitration to
which the summons, motion or order relates has been, is being, oris tobe
held, within the jurisdiction.

(2) An application for the grant of leave under this rule must be sup-
ported by an affidavit stating the grounds on which the application is
made and showing in what place or country the person to be served is, or
probably maybe found; and no such leave shall be granted unlessitshall
be made sufficiently to appear to the Court that the case is a proper one
for the service out of the jurisdiction under this rule.

(3) Order 11, rules 3, 4 and 5 shall apply in relation to any such sum-
mons, notice or under as is referred to in paragraph (1) as they apply in
relation to a writ.

(4) Service outof the jurisdiction of an originating summons for leave
to enforce an award is permissible with the leave of the Court whether or
not the arbitration is governed by the law of Fiji.

Registration of foreign awards (0.73, r.5)
5. Where an award is made in proceedings on an arbitration in any
partof Her Majesty’s dominions or other territory to which PartII of the
Foreign Judgments (Reciprocal Enforcement) Actextends, being a part (Cap. 40)
extended thereto, then, if the award has, in pursuance of the law in force |
in the place where it was made, become enforceable in the same manner
as to judgment given by a courtin that place, Order 71 shall applyin rela-
tion to the award as it applies in relation to a judgment given by that
court, subject to necessary modifications.
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SPECIAL PROVISIONS TO
PARTICULAR PROCEEDINGS

ORDER 76

ProBATE PROCEEDINGS

Application and interpretation (0.76, r.1)

1.—(1) This Order applies to probate causes and matters, and the
other provisions of these Rules apply to those causes and matters includ-
ing applications for the rectification of a will subject to the provisions of
this Order.

(2) In these Rules “probate action” means an action for the grant of
probate of the will, or letters of administration of the estate, of a deceased
person or for the revocation of such a grant or for a decree pronouncing
for or against the validity of an alleged will, not being an action which is
non-contentious or common form probate busingess.

(3} In this Order, “will” includes a codicil.

Requirements in connection with issue of writ (0.76, r.2)

2.—(1) A probate action must be begun by writ, and the writ must be
issued out of the Registry.

(2) Before a writ beginning a probate action is 1ssued it must be
indorsed with— L

(a) astatementofthe nature of the interest of the plamtlff and ofthe
defendant in the estate of the deceased to which the action
relates; and :

{b) a memorandum signed by the Registrar showing that the writ
has been produced to him for examination.

Parties to action for revocation of grant (0.76, r.3)

3. Every person who is entitled or claims to be entitled to administer
the estate of a deceased person under or by virtue of an unrevoked grant
of probate of his will or letters of administration of his grant shall be
made a party to any action for revocation of the grant.

Lodgment of grant in action for revocation (O.76, r.4)

4.—(1) Where, at the commencement of an action for the
revocation of a grant of probate of the will or letters of administration
‘ofthe estate of a deceased person, the probate orletters of administration
as the case may be, have not been lodged in court, then—

(a} if the action is commenced by a person to whom the grant was
made, he shall lodge the probate or letters of administration in
the Registry within 7 days after the issue of the writ;

225



0.76, 1.5 PROBATE PROCEEDINGS

(b) if any defendant to the action has the probate or letters of
administration in his possession or under his control, he shall
lodge it or themin the Registry within 14 days after the service of

‘ the writ upon him.

(2) Any person who fails to comply with paragraph (1) may, on the
application of any party to the action, be ordered by the Court to lodge
the probate or letters of administration in the office of the Registrar
within a specified time; and any person against whom such an order is
made shall not be entitled to take any step in the action withoutthe leave
of the Court until he has complied with the order.

Affidavit of testamentary scripts (0.76, r.5)

5.—(1) Unless the Court otherwise directs, the plaintiff and every
defendant who has acknowledged service of the writ in a probate action
must swear an affidavit—

(a) describing any testamentary script of the deceased person,
whose estate is the subject of the action, of which he has any
knowledge or, if such be the case, stating that he knows of no
such script, and

(b) if any such scriptof which he has knowledge is notin his posses-
sion or under his control, giving the name and address of the
person in whose possession or under whose control it is or, if
such be the case, stating that he does not know the name or
address of that person.

(2) Any affidavitrequired by this rule must be filed, and any testamen-
tary script referred to therein which is in the possession or under the con-
trol of the deponent must be lodged in the Registry within 14 days after
the acknowledgment of service by a defendant to the action or, if no
defendant acknowledges service and the Courtdoes not otherwise direct,
before an order is made for the trial of the action.

(3) Where any testamentary scnpt required by this rule to be lodged or
any part thereof is written in pencil, then, unless the Court otherwise
directs, a facsimile copy of that script, or of the page or pages thereof con-
taining the part written in pencil, must also be lodged and the words
which appear in pencil in the original must be underlined in red ink in
the copy.

(4) Except with the leave of the Court, a party toa probate action shall
not be allowed to inspect an affidavit filed, or any testamentary script
lodged by any other party to the action under this rule, unless and until
an affidavit sworn by him containing the information referred to in
pargraph (1) has been filed.

(5) Inthis rule “testamentary script” means a will or draft thereof, writ-
ten instructions for a will made by or at the request or under the instruc-
tions of the testator and any document purporting to be evidence of the
contents, or to be a copy, of a will which is alleged to have been lost
or destroyed.
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Failure to acknowledge service (0.76, r.6)

6.—(1) Order 13 shall not apply in relation to a probate action.

(2) Where any of several defendants to a probate action fails to ac-
knowledge service of the writ, the plaintiff may, after the time for ack-
nowledging service has expired and upon filing an affidavit proving due
service of the writ, or notice of the writ, on that defendant proceed with
the action as if that defendant had acknowledged service.

(3) Where the defendant, or all the defendants, to a probate action,
fails or fail to acknowledge service of the writ, then, unless on the
application of the plaintiff the Court orders the action to be discon-
tinued, the plaintiff may after the time limited for acknowledging service
by the defendant apply to the Court for an order for trial of the
action.

(4) Before applying for an order under paragraph (3) the plaintiff
must file an affidavit providing due service of the writ, or notice of the
writ, on the defendant and, if no statement of claim is indorsed on the
writ, he must lodge a statement of claim in the Registry.

(5) Where the Court grants an orderunder paragraph (3), it may direct
the action to be tried on affidavit evidence.

Service of statement of claim (0.76, r.7)

7. The plaintiff in a probate action must, unless the Court gives leave
to the contrary or unless a statement of claim is indorsed on the writ,
serve a statement of claim on every defendant who acknowledges service
of the writ in the action and must do so before the expiration of 6 weeks
after acknowledgment of service by that defendant or of 8 days after the
filing by that defendant of an affidavit under rule 5, whichever is the
later.

Counterclaim (O.76, r.8)

8.—(1) Notwithstanding anything in Order 15, rule 2(1), a defendant
to a probate action who alleges that he has any claim oris entitled to any
reliefor remedy in respect of any matter relating to the grant of probate of
the will, or letters of administration of the estate, of the deceased person
which is the subject of the action must add to his defence a counterclaim
in respect of that matter.

(2) If the plaintiff fails to serve a statement of claim, any such defen-
dant may, with the leave of the Court, serve a counterclaim and the
action shall then proceed as if the counterclaim were the statement of
claim.

Contents of pleadings (0.76, r.9)

9.—(1) Where the plaintiffin a probate action disputes the interest of
a defendant he must allege in his statement of claim that he denies the
interest of that defendant.

(2) In aprobate action in which the interest by virtue of which a party
claims to be entitled to a grant of letters of administration is disputed, the
party disputing that interest must show in his pleading that if the
allegations made therein are proved he would be entitied to an interestin
the estate.

227



0.76, r.10 . PROBATE PROCEEDINGS

(3) Without prejudice to Order 18, rule 6, any party who pleads that at
the time when a will, the subject of the action, was alleged to have been
executed the testator did not know and approve of its contents must
specify the nature of the case on which he intends to rely, and no allega-
tion in support of that plea which would be relevant in support of any of
the following other pleas, that is to say:—

(a) that the will was not duly executed,

() thatatthe time of the execution of the will the testator was not of
sound mind, memory and understanding, and

(c) that the execution of the will was obtained by undue
influence or fraud,

shall be made by that party unless that other plea is also pleaded.

Default of pleadings (0.76, r.10)

10.—(1) Order 19 shall not apply in relation to a probate action.

(2) Where any party to a probate action fails to serve on any other
party a pleading which he is required by these rulesto serve on that other
party, then, unless the Court orders the action to be discontinued or dis-
missed, that other party may, after the expiration ofthe period fixedbyor
under these Rules for service of the pleading in question, apply to the
Court for an order for trial of the action; and if an orderis made the Court
may direct the action to be tried on affidavit evidence.

Discontinuance and dismissal (0.76, r.11}

11.—(1) Order 21 shall not apply in relation to a probate action.

(2) Atany stage of the proceedings in a probate action the Court may,
on the application of the plaintiff or of any party to the action who has
entered acknowledged service of the writ therein, order the action to be
discontinued or dismissed on such terms as to costs or otherwise as it
thinks just, and may further order that a grant of probate of the will, or
letters of administration of the estate, of the deceased person, as the case
may be, which is the subject of the action, be made to the person
entitled thereto. '

(3) An application for an order under this rule may be made by
motion or summons or by notice under Order 25, rule 7.

Compromise of action: trial on affidavit evidence (0.76, r.12)

12. Where, whether before or after the service of the defence in a pro-
bate action, the parties to the action agree to a compromise, the Court
may order the trial of the action on affidavit evidence.

Application for order to bring will, etc. (0.76, r.13)

13.—(1) Any application in a probate action for an order under sec-
tion 26 of the Court of Probate Act 1857 shall be for an order requiring a
person to bring a will or other testamentary paper into the office of the
Registrar or to attend in court for examination.

(2) Anapplication under paragraph (1) shall be made by summons in
the action, which must be served on the person against whom the
order is sought. ' :
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(3) Any application in a probate action for the issue of a subpoena
under section 23 of the Court of Probate Act 1858 shall be for the issue of
a subpoena requiring a person to bring into the office of the Registrar a
will or other testamentary paper.

(4) An application under paragraph (3) may be made ex parte and
must be supported by an affidavit setting out the grounds of the
application.

(5) Anapplicationunderpara graph (3)shall be made to the Registrar
who may, if the application is granted, authorise the issue of a
subpoena accordingly.

(6) Anypersonagainst whom a subpoena is issued under the said sec-
tion 23 and who denies that the will or other testamentary paper referred
to in the subpoena is in his possession or under his control may file an
affidavit to that effect.

Administration pendente lite (0.76, r.14)

14.—(1) An application for the grant of administration pendente lite
shall be made by summons.

(2) An administrator to whom a grant of administiation pendente lite
is made n:ust at the time when he begins proceedings for taxation of his
costs, or at such other time as the Registrar-may direct, produce at the
Registry an account (verified by affidavit) of the moneys and other prop-
erty received or paid or otherwise dealt with by him in his capacity as
such an administrator.

(3) Unless the Courtotherwise directs, the account shall be referred to
the Registrar forexamination and Order 62, rules 21,22 and 23 shall with
the necessary modifications apply in relation to proceedings for the
examination of the account as they apply in relation to proceedings for
taxation of the administrator’s costs.

(4) Except where the remuneration of the administrator has been
fixed by judge, the Registrar shall, on the completion of the examination
of the administrator’s account and taxation of his costs, assess and pro-
vide for the administrator’s remuneration.

Probate counterclaim in other proceedings (0.76, r.15)

15.—(1) In this rule “probate counterclaim” means a counterclaim in
any action other than a probate action by which the defendant claims
any such relief as is mentioned in rule 1(2).

(2) Subjectto the following paragraphs, this order shall apply with the
necessary modifications to a probate counterclaim as it applies to a pro-
bate action.

(3) A probate counterclaim must contain a statement of the nature of
the interest of the defendant and of the plaintiff in the estate of the
deceased to which the counterclaim relates.

(4) Before itis served a probate counterclaim must be indorsed with a
memorandum signed by the Registrar showing that the counterclaim
has been produced to him for examination and that three copies of it
have been lodged with him.
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Rectification of wills {0.76, r.16)

16.—(1) Where an application is made for rectification of a will, and
the grant has not been lodged in Court, rule 4 shall apply, with the
necessary modifications, as if the proceedings were 2 probate action.

(2) A memorandum of every order made for the rectification of a will
shall be endorsed, or permanently annexed to, the grantunder which the
estate is administered.
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ORDER 77

PROCEEDINGS BY AND AGAINST THE STATE

Application and interpretation (0.77, r.1)

1.—(1) These Rules apply to civil proceedings to which the State is a
party subject to the following rules of this Order.

(2) In this Order—

“civil proceedmgs by the State”, “civil proceedings against the State”
and “civil proceedings by or against the State” have the same res-
pective meanings as in Part II of the Crown Proceedings Act, and (Cap. 24)
do not include any of the proceedings specified in section 18(3) of
that Act;

“civil proceedings to which the State is a party” has the same meaning
as it has for the purposes of Part IV of the Crown Proceedings Act,
by virtue of section 32(3) of that Act;

“order against the State” means any order (including an order for
costs) made in any civil proceedings by or against the State or in
connection with any arbitration to which the State is a party, in
favour of any person against the State or against a government
department or against an officer of the State as such;

“order” includes a judgment, decree, rule, award or declaration.

b I 11

Particulars to be included in indorsement of claim (0.77, r. 2)

2.—(1) Inthe case of a writ which begins civil proceedings against the
State the indorsement of claim required by Order 6, rule 2, shall include a
statement of the circumstances in which the State’s liability is alleged to
have arisen and as to the government department and officers of the
State concerned.

(2) Ifin civil proceedings against the State a defendant considers that
the writ does not contain a sufficient statement as required by this rule,
he may, before the expiration of the time limited for acknowledging ser-
vice of the writ, apply to the plaintiff by notice for a further and better
statement containing such information as may be specified in the
notice.

(3) Where a defendant gives a notice under this rule, the time limited
for acknowledging service of the writ shall not expire until 4 days after
the defendant has notified the plaintiff in writing that the defendant is
satisfied with the statement supplied in compliance with the notice or 4
days after the Court has, on the application of the plaintiff by summons
served on the defendant not less than 7 days before the return day,
decided that no further information as to the matters referred to in
paragraph (1) is reasonably required.
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Service on the Crown (0.77, r.3) B

3.—(1) Orders 10 and 11 and any other provision of these Rules relat-
ing to service out of the jurisdiction shall not apply in relation to the ser-
vice of any process by which civil proceedings against the State are
begun.

(2) Personal service of any document required to be served on the
State or on the Attorney-General on behalf of the State is not requisite
and may be effected by—

(a) leaving the document at the chambers of the Attorney-General
in Suva with a responsible member of his staff, or

(b) posting it by registered post in an envelope addressed to the
Attorney-General at his chambers in Suva.

(3) Inrelation to the service of any document required to be served on
the State for the purpose of or in connection with any civil proceedings
by or against the State, Order 65, rules 5 and 9, shall not apply, and Order
65, rule 7, shall apply as if the reference therein to rules 2 and 5(1)(a) of
that Order were a reference to paragraph (2)(a} of this rule.

Counterclaim and set-off (0.77, r.4)

4.—(1) Notwithstanding Order 15, rule 2, and Order 18, rules 16 and
17, a person may not in any proceedings by the State make any counter-
claim or plead a set-off if the proceedings are for the recovery of, or the
counterclaim or set-off arises out of a right or claim to repayment in res-
pect of, any taxes, duties or penalties.

(2) Notwithstanding Order 15, rule 2, and Order 18, rules 16 and 17, no
counterclaim may be made, or set-off pleaded, without the leave of the
Court, by the State in proceedings against the State, or by any person in
proceedings by the State— '

(a) ifthe State is sued or sues in the name of a Government depart-
ment and the subject-matter of the counterclaim or set-off does
not relate to that department; or

(b) if the State is sued or sues in the name of the Attorney-
General,

(3) Any application for leave under this rule must be made by
summons.

Summary judgment (0.77,r.5) 7

5.—(1) No application against the State shall be made under Order
14, rule 1, or Order 86, rule 1, in any proceedings against the State nor
under Order 14, rule 5, in any proceedings by the State.

(2) Where an application is made by the State under Order 14, rule 1,
Order 14, rule 5,0r Order 86, rule 1, the affidavit required in supportofthe
application must be made by—

(a) the solicitor acting for the State, or
(b) a person duly authorised by the solicitor so acting or by the
department concerned, or

(c¢) a member of the Crown Law Office,

and the affidavit shall be sufficient if it states that in the deponent’s
belief
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the applicant is entitled to the relief claimed and there is no defence to
the claim or partofa claim to which the application relates or no defence
except as to the amount of any damages claimed.

Judgment in detfault (0.77, r.6)

6.—(1) Except with the leave of the Court, no judgment in default of
notice of intention to defend or of pleading shall be entered against the
State in civil proceedings against the State or in third party proceedings
against the State.

(2) Except with the leave of the Court, Order 16, rule 5(1)(a), shall not
apply in the case of third party proceedings against the State.

(3) Anapplication forleave underthis rule may be made by summons
or, except in the case of an application relating to Order 16, rule 5, by
motion; and the summons or, as the case may be, notice of the motion
must be served not less than 7 days before the return day.

Third party notices (0.77, r.7)

7.—(1) Notwithstanding anything in Order 16, a- third party notice
(including a notice issuable by virtue of Order 16, rule 9) for service on
the State shall not be issued without the leave of the Court, and the
application for the grant of such leave must be made by summons, and
the summons must be served on the plaintiff and the State.

(2) Leave to issue such a notice for service on the State shall not be
granted unless the Court is satisfied that the State is in possession of all
such information as it reasonably requires as to the circurastances in
which it is alleged that the liability of the State has arisen and as to the
departments and officers of the State concerned.

Interpleader: application for order against State (0.77,1.8)

8. No order shall be made against the State under Order 17, rule 4(3),
except upon an application by summons served not less than 7 days
before the return day.

Discovery and interrogatories (0.77, r.9)

9.—(1) Order 24, rules 1 and 2, shall not apply in civil proceedings to
which the State is a party.

(2) In any civil proceedings to which the State is a party any order of
the Court made under the powers conferred by section 23(1) of the
Crown Proceedings Act, shall be construed as not requiring the dis-
closure of the existence of any document the existence of which it would,
inthe opinion of a Minister of the State, be injurious to the publicinterest -
to disclose. '

(3) Wherein any such proceedings an order of the Court directs that a
list of documents made in answer to an order for discovery against the
State shall be verified by affidavit, the affidavit shall be made by such
officer of the State as the Court may direct.

(4) Where in any such proceedings an order is made under the said
section 23 for interrogatories to be answered by the State, the Court shall
direct by what officer of the State the interrogatories are to be
answered.
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Evidence (0.77, r.10) _

10.—(1) Civil proceedings against the State may be instituted under
Order 39, rule 15, in any case in which the State is alleged to have an
interest or estate in the honour, title, dignity or office or property in
guestion.

(2) For the avoidance of doubt it is hereby declared that any powers
exercisable by the Court in regard to the taking of evidence are exercis-
able in proceedings by or against the State as they are exercisable inpro-
ceedings between subjects.

Execution and satisfaction of orders (0.77, r.11)

11.—(1) Nothingin Orders 45 to 52 shall apply in respect of any order
against the State.

(2) An application under the proviso to subsection (1) of section 20 of
the Crown Proceedings Act, for a direction that a separate certificate
shall be issued under that subsection with respect to the costs (if any)
ordered to be paid to the applicant, may be made to the Court ex parte
without summons.

Attachment of debts, etc. (0.77,r.12)
12.—(1) No order—

(a) for the attachment of debts under Order 49, or
(b) for the appointment of a sequestrat or under Order 45, or
(c) for the appointment of a receiver under Order 30,

shall be made or have effect in respect of any money due or accruing due,
or alleged to be due or accruing due, from the State.

(2) Every application to the Court for an order under section 22(1) of
the Crown Proceedings Act, restraining any person from receiving
money payable to him by the State and directing payment of the money
to the applicantor some other person must be made by summons served
at least 4 days before the return day on the State and, unless the Court
otherwise orders, on the person to be restrained or his barrister and
solicitor; and the application must be supported by an affidavit setting
out the facts giving rise to it, and in particular identifying the particular
debt from the State in respect of which it is made.

(3) Order 49, rules 5 and 6, shall apply in relation to such an applica-
tion as is mentioned in paragraph (2) for an order restraining a person
from receiving money payable to him by the State as those rules apply to
an application under Order49, rule 1, for an order for the attachment ofa
debt owing to any person from a garnishee, except that the Court shall
not have power to order execution to issuc against the State.

Proceedings relating to postal packets (0.77,r.13)

13.—(1) An application by any person under section 6(3) of the
Crown Proceedings Act, 1947, for leave to bring proceedings in the name
of the sender or addressee of a postal packet or his personal represen-
tatives must be made by originating summons.
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(2) Th_e State and the person in whose name the applicant seeks to
bring proceedings must be made defendants to a summons under this
rule.

Applications under s.24(2) of Crown Proceedings Act
(0.77, .14

14. An application such as is referred to in section 24(2) of the Crown
Proceedings Act, may be made to the Court at any time before trial by
motion or summons, or may be made at the trial of the proceedings.
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ORDER 78

PROCEEDINGS TRANSFERRED OR REMOVED TO HigH COURT

Application and interpretation (0.78, r.1)

L.—(1) This Order applies where an order has been made under any
enactment for the transfer or removal of any proceedings from a Magis-
trate’s Court fo the High Court.

(2) An application for leave under this rule must be made by sum-
mons which must, notwithstanding anything in Order 65, rule 9, be ser-
ved on the defendant, and the address for service of the defendant shall
be his address for service in the proceedings in the Magistrate’s
Court.

(3) References in the following provisions of this Order to the plaintiff
and the defendant shall, in relation to proceedings begun in the Magis-
trate’s Court otherwise than by writ of summons, be construed as referen-
ces to the applicant and the respondent respectively.

Duties of the Registrar (0.78, r.2)
2.—(1) Onreceiptbythe Registrar of the relevant documents from the
Magistrate’s Court, he shall—

(a) file the said documents and make the appropriate entries in the
cause book, and

(b) give notice in writing to all parties to the proceedings that the
action has been transferred to the High Court and that the
defendant is required to acknowledge service of the notice.

Acknowledgment of Service (0.78, r.3)

3. The defendant must, within 7 days after receipt of the notice
referred to in rule 2, acknowledge service thereof in accordance with
Order 12, rules 1 to 3,and Order 12, rules 1 and 3, shall applyasifthe pro-
ceedings transferred or removed were an action begun by writ.

Judgment on failure to give notice of intention to defend (0.78, r.4)

4.—(1) If the defendant fails, or all the defendants (if more than one)
fail, to give notice of intention to defend within the period prescribed by
rule 3, the plaintiff, after having caused an address for service to be
entered in the cause book, may, with the leave of the Court, enter judg-
ment against the defendant or defendants, as the case may be, with
costs.

(2) An application for leave under this rule must be made by sum-
mons which must, notwithstanding anything in Order 65, rule 9, be ser-
ved on the defendant, and the address for service of the defendant shall
be his address for service in the proceedings in the Magistrate Court.

Summons for directions or summary judgment (0.78, r.5)
5.—(1) Where a defendant gives notice of intention to defend in the
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PROCEEDINGS TRANSFERRED OR REMOVED TO HiGH COuRT

action the plaintiff must, within 7 days after such notice is given,cause an
address for service to be entered in the cause book and either—

(a) take out and serve on the defendant a summons for directions
returnable in not less than 21 days, or

(b) except where the defendant is the State, make an application
under Order 14, rule 1, for judgment against the defendant;

and where a summons is served on the defendant under sub-paragraph
(a),Order25rules2to7, shall, with any necessary modifications, apply as
if that summons were a summons for directions under that Order.

(2) If the plaintiff fails cither to take out such a summons, or make
such an application, as is referred to in paragraph (1) within the period
prescribed thereby the defendant or any defendant may take out such a
Summons or may apply for an order dismissing the action.

(3) On the hearing of an application to dismiss the action the Court
may either dismiss the action on such terms as may be just or may dea]
with the application as if it were a summons for directions.
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(Unallocated)
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0.80, r.1

ORDER 80

DisaBILITY

Interpretation (0.80, r.1)
1. In this Order —
“patient” means a person who, by reason of mental disorder is incap-
able of managing and administering his property and affairs,
“person under disability” means a person who is an infant or a
patient.

Person under disability must sue etc. by next friend or guardian ad
litem (0.80, r.2)

2.—(1) A person under disability may not bring, or make a claim in,
any proceedings except by his next friend and may notacknowledge ser-
vice, defend, make a counterclaim or intervene in any proceedings, or
appear in any proceedings under a judgment or order notice of which
has been served on him, except by his guardian ad litem.

(2) Subject to the provisions of these Rules, anything which in the
ordinary conduct of any proceedings is required or authorised by a pro-
vision of these Rules to be done by a party to the proceedings shali or
may, ifthe party is a person under disability, be done by his next friend or
guardian ad litem.

Appointment of next friend or guardian ad litem (0.80, r.3)

3.—(1) Exceptasprovided by paragraph(3)or(4) orbyrule 6,an order
appointing a person next friend or guardian ad litem of a person under
disability is not necessary.

(2) Where a person is authorised under any enactment to conduct
legal proceedings in the name of a patient or on his behalf, that person
shall be entitled to be next friend or guardian ad litem, asthe case may be,
of the patient in any proceedings to which his authority extends unless,
n a case to which paragraph (3) or (4) or rule 6 applies, some other per-
son is appointed by the Court under that paragraph or rule to be next
friend or guardian ad litem, as the case may be, of the patient in those
proceedings.

(3) Where a person has been oris next friend or guardian ad litem of a
person under disability in any proceedings, no other person shall be
entitled to act as such friend or guardian, as the case may be, of the per-
son under disability in those proceedings unless the Court makes an
order appointing him such frend or guardian in substitution for the per-
son previously acting in that capacity.

(4) Where, after any proceedings have been begun, a party to the pro-
ceedings becomes a patient, an application must be made to the Court
for the appointment of a person to be next friend or guardian ad litem, as
the case may be, of that party.
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0.80, r.4 DisasiLity

next friend of a person under disability,

(b) service sha]j] notbe acknowledged in a cause or matter fora per-
son under disability, and
(¢) a person under disability shall not be entitled to appear by his
guardian ad litem on the hearing of a petition, summons or
motion which, or notice of which, has been served on him,
unless and unti] the documents listed i paragraph (6) have been filed
in the appropriate office.

(6) The documents referred to in paragraph (5) are the
following—

or guardian; _

(b) where the Person proposing to be such friend or guardian of the
personunder disability, being a patient, is authorised underany
€nactment to conduct the proceedings in the cause or matterin
question in the name of the patient or on his behalf, an office
copy, scaled with the seal of the Court of the order or other
authorisation made or given under any enactment by virtue of
which he is so authorised; and

(c) exceptwhere the Person proposing to be such friend or guardian
of the person under disability, being a patient, is authorised as
mentioned in sub-paragraph (b), a certificate made by the
barrister and solicitor for the person under disability

(ii) where the person under disability is a patient, that there is
N0 person authorised as aforesaid; and

Appointment of guardian where person under disability does not ac
knowledge service (0.80, r.4)
4.—(1) Where—
(@) in an action against a person under disability begun by writ, or
by originating summons no acknowledgment of service is
given in the action for that person, or
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guardian ad litemy of that person must be made by that party after the

time limited (as respects that berson) for acknowledging service and
before Proceeding further with the third party Proceedings,

ceedings or direct thatan application pe made by the petitioner or appli-
cant, as the cage may be, for the appointment of such a guardian,

evidence proving—

third barty notice, as the Case maybe, wag duly served on the per-
son under disability, and

(d) subjectto Paragraph (6), thay notice of the application was, after
the expiration ofthe time limited for acknowledging service and
atleast 7 days before the day Named in the notice for hearing of

the
(6) If the Court so directs, notjce of an applicat.ion under Paragraph
An application for the appointment of 8uardian gg iitem madein
compliance with 4 direction of the Court given under Paragraph (3)or (4)

must be Supported by evidence Proving the atters referred o in
Paragraph (5)(b).
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Application to discharge or vary certain orders (0.80, r.5)

5. An application to the Court on behalf of a person under disability
served with an order made ex parte under Order 15, rule 8, for the dis-
charge or variation of the order must be made—

(a) if a next friend or guardian ad litem is acting for that person in
the cause or matter in which the order is made, within 14 days
after the service of the order on that person;

(b} ifthere is no next friend or guardian ad litem acting for that per-
son in that cause or matter, within 14 days after the appointment
of such a friend or guardian to act for him.

Admission not to be implied from pleading of person under disability

(0.80, r.6)

6. Notwithstanding anything in Order 18, rule 12(1), a person under
disability shall not be taken to admit the truth of any allegation of fact
made in the pleading of the opposite party by reason only that he has not
traversed it in his pleadings.

Discovery and interrogatories (0.80, r.7)
7. Orders 24 and 26 shall apply to a person under disability and to his
next friend or guardian ad litem.

Compromise, etc., by person under disability (O.80, r.8)

8. Where in any proceedings money is claimed by or on behalf of a
person under disability, no settlement, compromise or payment and no
acceptance of money paid into court, whenever entered into or made,
shall so far as it relates to that person’s claim be valid without the
approval of the court.

Approval of settlement (0.80, r.9)

9.—(1) Where, before proceedings in which a claim for money is
made by or on behalf of a person under disability (whether alone or in
conjunction with any other person) are begun, an agreement is reached
for the settlement of the claim, and it is desired to obtain the Court’s
approval to the settlement, then, notwithstanding anything in Order 5,
rule 2, the claim may be made in proceedings begun by originating sum-
mons and in the summons an application may also be made for—

(a) the approval of the Court to the settlement and such orders or
directions as may be necessary to give effect to it or as may be
necessary or expedient,

(b) alternatively, directions as to the further prosecution of the
claim.

(2) Where in proceedings under this rule a claim is made under the
Compensation to Relatives Act, the originating summons must contain
full particulars of the person or persons to whom and on whose behalf
the action is brought and of the nature of the claim in respect of which
damages are sought to be recovered.

(3) Anoriginatingsummons under this rule shall be in Form No. 14in
Appendix A.

(4) In this rule “settlement” includes a compromise.
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Control of Money recovered by person under disability (0.80, r. 10}
10.—(1) ere in any Proceedings— '
fa) money is recovered byoron behalfof, or a4 fudged or ordered or
agreed to be paid to, or for the benefit of 3 Person under djs-

ability, or

“) CI¢ IN pursuance of directions giyen under this nje maney is

order of the Court,
(5) The forcgoing Provisions of thig rule shajl apply in relation toa

11. Rule 10 shall apply, with the necessary modiﬁcations, to all mon-
€ys which are, by any tnactment, subject to the contro] of the Court, ang
directiong under rule 19 may include directions as to any payment to e
made to a widow o any other person on whose behalf the claim ip ques-
tion was made,

Proceedings under Compensation to Relatives Act: Apportionment
by Court (0.80, r.12)

12—(1) Where a single sum of money is paid into court under Qrder
22, rule I,in satisfaction of causes ofaction arising under the Compensa-

tion to Relatives Act of the Law Reform (Miscellaneous Provisions) (Cap. 27)
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ved Personally or in accordance with Order 10, ryle 1(2), on any person
and that person 1s a person under‘ disability this tule shajj apply.
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Service of writ (0.81,r.3)
3.—(1) Where by virtue of rule 1 bartners are sued jp the name of 3
firm, the writ may, except in the cage mentioned ip Paragraph (3) be

(@) on any one or more of the partners, or
(b) at the principal place of business of the partnership within ¢y

(¢) by sending a copy of the writ by ordinary first-clags post (as
defined in Order 10, rule 1(2)) to the firmat the Principal place of

business of the partnership within the jurisdiction,
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(b) anyaffidavit proving due service of the writ must contain a state-
ment to the effect that— _

(i) in the opinion of the deponent (or, if the deponent is the
plaintiffs barrister and solicitor or an employee of that the
solicitor, in the opinion of the plaintiff) the copy of the writ,

~ifsent to the firm at the address in question, will have come

(3) Where a partnership has, to the knowledge of the plaintiff, been
dissolved before an action against the firmis begun, the writ by which the
-action is begun must be served on CVery person within the Jurisdiction
sought to be made liable in the action.

the defendant firm. A
(3) Where an acknowledgment of service has been given by a defen-
dant in accordance with paragraph (2), then—

(@) the plaintiff may either apply to the Court to set it aside on the
ground that the defendant Was a pattner or liable 5 such at a
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DisasiLiy 0.81,r5
material time o may leave that question to be determined a¢ a
later stage of the proceedings;

(b) the defendant may eikther apply to the Court to set aside the ger-
Vice of the writ On himon the ground that he wyy Nota partner or

execution to enforce the judgmen; Or order may, subject to ruje 6, issue
against any property of the firmy Within the Jurisdiction

(2) Where a judgment jg 8IVen ororder made againsta firm, execution
to enforce the Judgment or order Mmay, subject to rule 6 and to the next

diction whep the writ of Summons wyg issued unless he—
{a) acknow]edged S€rvice of the Writ in the action ag g partner, or

(b} was Served within the jurisdiction with the writ a5 4 partner,
or

ofthis Paragraph, ajudgment or order given o made againgt 4 firm sha]j
not render liable, release or otherwige affect a member of the firm who

was out of the Jurisdiction when the wriy was issued.



(@) anaction by or against a firm in the name of the firm against or
by a member of the firm, or

(6) an action by a firm in the name of the firm against a firm in the
name of the firm where thoge firms have one or more members
in ¢ommon,

shall not issye CXCept with the leave of the Court,

(2) The Court hearing an application under this ruje may give such
directions, including directions astothe taki ngofaccounts andthe mak-
ing of inquiries, ag may be just,

partnership businesg.

(3) Where an order made yndey the said rule 1 requires a firm ¢o
appear before the Court, an dppearance by 4 member of the firm con-
Stitutes g sufficient compliance with the order.

Actions begun by originating SUmmons (0.81, r.8)

8. Rules 2 10 7 shall, with the necessary modifications, apply in rela-
tiontoan action by or 4gainst partners inthe name of their firm begun by
originating Summons ag they apply in relation to such an actjop begun

it.



Applications for orders charging Partner’s interest in Partnership
Property, ete, (0.81, r.10)

10.—(1) Every application to the Court by a judgment creditor of a
partner for an order under section 24 of the Paﬂnership Act (which

parinershipisa cost book Company, on the Judgment debtorand the pur-
ser of the Company,

(3) Every Stmmons issued by a partner of 4 Judgment debtor under
this rule, and every order made on such g3 Summons, must be
served—

(a) on the judgment creditor, and
(b) on the judgment debtor, and
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"ORDER 82
(Unallocated)
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0.83, r.1

ORDER 83

MONEYLENDERS’ ACTIONS

Application and interpretation (0.83,r.1)

l.—(1) These Ruleg apply to a moneylender’s action subject to the

following rules of this Order.

(2) In these rules—

"moneylender” has the meaning assigned to i by section 2 of the Mon-
eylenders Act:

"moneylender’s action” means an action for the recovery of money
lent by a moneylender or for the enforcement of any agreement or
security relating to money so lent, being an action brought by the
lender or an assignee.

Particulars to be included in statement of claim (0.83, r.3)
3. Every statement of claim in a moneylender’s action (whether
indorsed on the writ or not) must state—
(a) the date on which the loan was made;
(b) the amount actually lent to the borrower:
(¢c) the rate per cent. per annum of interest charged;
(d) the date when the contract for repayment was made;
(¢) the fact that a note or memorandum of the contract wag made
and was signed by the borrower;
(/) whether the note or memorandum consists ofg promissory note
and, if so, full particulars thereof:
() the date when a copy of the note or memorandum was delivered
to the borrower:;
(k) the amount repaid:
(1) the amount due but unpaid;
() the date upon which such unpaid sum or sumg became due;
and
(k) the amount of interest accrued due and unpaid on every such
sum, ‘

Judgment in default (0.83,r.4)
4.—(1) Notwithstanding anythiqg in Orde_r 13 or Order 19,in a mon-



claimorany partofa claim, may make or give any such order or
directions as it might have made or given had the application
been an application under Order 14, rule 1, for judgment on
the claim.
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(Unallocated)
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0.85, .1

ORDER 85

ADMINISTRATION AND SIMILAR ACTIONS

Interpretation (0.85, r.1)

. In this Order “administration action” means an action for the
administration under the direction of the Court of the estate of g
deceased person or for the execution under the direction of the Court
of a trust.

Determination of qQuestions, etc., without administration (0.85, r.2)

2.—(I) An action may be brought for the determination of any ques-
tion or for any relief which could be determined or granted, as the case
maybe, in an administration action and a claim need not be made inthe
action for the administration or execution under the direction of the
Court of the estate or trust in connection with which the question arises
or the relief is sought.

(2) Without prejudice to the generality of paragraph (1), an action
may be brought for the determination of any of the following
questions: —

(@} any question arising in the administration of the estate of a
deceased person or in the execution of a trust:

(b) any question as to the composition of any class of persons hay-
ingaclaimagainst the estate of a deceased person ora beneficial
interestin the estate of such a person orin any propety subject to
a trust;

(¢) any question as to the rights or interests of person claiming to
be a creditor of the estate of a deceased person or to be entitled
under a will or on the intestacy of a deceased person or to be
beneficially entitled under a trst,

(3) Without prejudice to the generality of paragraph (1), an action
may be brought for any of the following reliefs:—

(@) an order requiring an cxecutor, administrator or trustee to fur-
nish and, if neeessary, verify accounts;

(b) an order requiring the payment into court of money held by a
person in his capacity as executor, administrator or trustee:

(¢) an order directing a person to do or abstain from doing a par-
ticular act in his capacity as €xecutor, administrator or
trustee;

(d} an order approving any sale, purchase, compromise or other
transaction by a person in his capacity as €xecutor, adminis-
trator or trustee;

(e) anorder directing any act to be done in the administration ofthe
estate of a deceased person or in the execution of a trust which
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made a defendant.

(2) Notwithstanding anythingin Order 15, rule 4(2), and without pre;-
udice to the powers of the Court under that Order, al the persons having
a beneficial interest inor claim against the estate or having a beneficia]
interest under the trust, as the case may be, to which such an action as is

Judgments and orders in administration actions (0.85, r.5)
S5.—(1) Ajudgment ororderforthe administration orexecution under
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ORDER gg
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ACTIONS FOR SPECIFIC PERFORMAN.CE, ETC.:
0.86,r.5 SUMMARY JUDGMENT

(3) On the hearing of such an application the Court may order a
defendant showing cause or, where that defendant is a body corporate,
any director, mana Eer, secretary or other similar officer thereof, or any
Person purporting to act in any such capacity—

(a) to produce any document;

(b) if it appears to the Court that there are special circumstances
which make it desirable that he should do so, to attend and be
examined on oath.

Directions (0.8s, r.5)

5. Where the Court orders that a defendant have leave to defend the
action, the Court shall give directions as to the further conduct of the
action, and Order 25, rules 2 to 7, shall, with the omission of so0 much of
rule 7(1) as requires parties to serve a notice specifying the orders and
directions which they require and with any other necessary mod-
ifications, apply as if the application under rule | Were a summons

for directions.
Costs (0.86, r.6)

6. Ifthe plaintiff makes an application under rule ! where the case is
not withi I 1

with costs and may, if the plaintiffis not an assisted person, require the
costs to be paid by him forthwith.

Setting aside judgment (0.86, r.7)

7. Anyjudgment given againsta defendant who does notappear at the
hearing of an application undérsule | may be set aside or varied by the
Court on such terms as it thiﬂst.
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DeBeNTURE HoLpeRs’ ACTIONS: Receiver’s ReGISTER

Receiver's register (0.87, r.1)

Every receiver appointed by the Court inanaction to enforce regjs-
tered debentures or registered debenture stock shall, if so directed by the
Court, keep a register of transfers of, and other transmissions of title to,
such debentures o stock (in this Order referred to as “the receiver’s
register”).

Registration of transfers, etc. (0.87, r.2)

2.—(1) Where 3 receiveris required by rule | to keep a receiver's regis-
ter, then, on the application of any person entitled to any debentures or
debenture stock by virtue of any transfer or other fransmission of title,
and on production of such evidence of identity and title a5 the receiver
may reasonably Iequire, the receiver shall, subject to the following pro-
visions of thig rule, register the transfer or other transmission of titje in
that register.

(2) Before registering a transfer the receiver must, unless the due
execution of the transfer is proved by affidavit, send by post to the regis-
tered holderof the dg tures or debenture stock transferred at hig regis-
tered address a notjce g ting—

(@) thatan application for the registration of the transfer has been
made, and

(b) that the transfer will be registered unless within the period
Specified in the notice the holder informs the receiver that he
objects to the registration,

and no transfer shal be registered until the period so Specified hag
elapsed.
The period to be specified in the notice shall in no case be less than 7

or certificate of debenture stock, as the case may be, transferred or
transmitted, containing a reference to the action and to the order
appointing him receiver.

3.~(1) Any pCrson aggrieved by any thing done or omission made by
a receiver under ryle 2 may apply to the Court for rectification of the
receiver’s register, the application to be made by summons in the action
in which the receiver was appointed.
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DEBENTURE HOLDERS' ACTIONS: RECEIVER'S ReGISTER
0.87,r.4

(2) The summons shall in the first instance be served only on the
plaintiff or other party having the conduct of the action but the Court
may direct the summons or notice of the application to be served on any
other person appearing to be interested.

(3) The court hearing an application under this rule may decide any
question relating to the title of any person who is party to the application
to have his name entered in or omitted from the receiver's register and
generally may decide any question necessary or expedient to be decided
for the rectification of that register.

) eceiver’s register evidence of transfers, etc. (0.87, r.4)
\24. Any entry made in the receiver’s register, if verified by an affidavit
ade by the receiver or by such other person as the Court may direct,
shallin all proceedings in the action in which the receiver was appointed
be evidence of the transfer or transmission of title to which the entry
relates and, in particular, shall be accepted as evidence thereof for the
purposes of any distribution of assets, notwithstanding that the transfer
or transmission has taken place after the making of a certificate in the
action certifying the holders of the debentures or debenture stock
certificates.

Proof of title of holder of bearer debenture, etc. (0.87, 1.5)

5.—(1} This rule applies in relation to an action to enforce bearer
debentures or to enforce debenture stock in respect of which the com-
pany has issued debenture stock bearer certificates.

(2) Notwithstanding that judgment has been given in the action and
that a certificate has been made therein certifying the holders of such
debentures or certificates as are referred to in paragraph (1), the title of
any person claiming to be such a holder shall (in the absence of notice of
any defect in the title) be sufficiently proved by the production of the
debenture or debenture stock certificate, as the case may be, together
with a certificate of identification signed by the person producing the
debenture or certificate identifying the debenture or certificate produced
and certifying the person (giving his name and address) who is the
holder thereof, )

(3) Where such a debenture orcertificate asis referred toinparagraph
(1)1s produced in the chambers of the judge, the barrister and solicitor of
the plaintiff in the action must cause to be indorsed thereon a notice
stating-—

(@) that the person whose name and address is specified in the
notice (being the person named as the holderof the debenture or
certificate in the certificate of identification produced under
paragraph (2)) has been recorded in the chambers of the judge
as the holder of the debenture or debenture stock certificate, as
the case may be, and

(b) that that person will, on producing the debenture or debenture
stock certificate, as the case may be, be entitled to receive pay-
mentofany dividend in respect of that debenture or stock unless
before payment a new holder proves his title in accordance with
paragraph (2), and
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DEBENTURE HoLDbERS' AcCTIONS: Receiver's REGISTER
0.87, r.6

{¢) thatifa newholder neglects to prove histitle as aforesaid he may
incur additional delay, trouble and cxpense in obtaining
payment,

(4) The barrister and solicitor of the plaintiffin the action must pre-

Requirements in connection with payments (0.87, r.6)
6.—(1) Where in an action to enforce any debentures or debenture
stock an order is made for paymentinrespect of the debentures or stock,

(2) For the purpose of obtaining any such payment the debenture or
debenture stock certificate must be produced to the solicitor of the plain-
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0.88, r.1

ORDER 88

MORTGAGE ACTIONS

Application and interpretation (0.88, r.1)

1.—(1) This Order applies to any action (whether begun by writ or
originating summons) by a mortgagee or mortgagor or by any person
having the right to foreclose or redeem any mortgage, being an action in
which there is a claim for any of the following reliefs, namely—

(@) payment of moneys secured by the mortgage,
(b) sale of the mortgaged property,
(c} foreclosure,

(d) delivery of possession (whether before or after foreclosure or
without foreclosure) to the mortgagee by the mortgagor or by
any other person who is or is alleged to be in possession of
the property,

(e) redemption,

(f) reconveyance of the property or its release from the security,

(g) delivery of possession by the mortgagee.

(2) In this Order, “mortgage” includes a legal and an equitable
mortgage and a legal and an equitable charge, and references to a
mortgagor, a mortgagee and mortgaged property shall be construed
accordingly.

(3) Anactionto which this Order applies is referred to in this Order as
a mortgage action.

(4) These Rules apply to mortgage actions subject to the following
provisions by this Order.

Claim for possession; failure by a defendant to acknowledge service

(0.88, r.2)

2.—~—(1) Where in a mortgage action begun by originating summons,
being an action in which the plaintiff is the mortgagee and claims
delivery of possession or payment of moneys secured by the mortgage or
both, any defendant fails to acknowledge service of the originating sum-
mons, the following provisions of this rule shall apply, and references in
those provisions to the defendant shall be construed as references to any
such defendant.

This rule shall not be taken as affecting Order 28, rule 4, in so far as it
requires any document to be served on, or notice given to, a defendant
who has acknowledged service of the originating summons in the
action.

(2) Notlessthan 4 clear days before the day fixed for the first hearing
of the originating summons the plaintiff must serve on the defendant a
copy of the notice of appointment for the hearing and a copy of the
affidavit in support of the summons.
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in accordance with paragraph (3).

(5) Service under pargraph (2) or (4), and the manner in which it wag
cffected, may be Proved by a certificate signed by the Plaintiff, if he syeg
in person, and otherwise by his barrister and solicitor. The Certificate
may be indorsed on the affidavit in support of the Summons or, as the
Case may be, op any further affidavit intended to be used at an
adjourned hearing.

Action for possession or Payment (0.88, r.3)
3.—(1) The affidavitin Support of the originating summons by which

state of the account between the mortgagor and morigagee with par-
ticulars of—

rule 5, ofhis intention to Proceed, service of the notice, and the mannerin
which it wag effected, may be proved bya certificate signed as mentioned
in paragraph (5).

(@) the amount of the advance,



0.88, r.4 MORTGAGE AcTioNs

must give particulars of Cvery person who to the best of the plaintiffs
knowledge is in possession of the mortgaged property.
(5) Ifthe mortgage creates a tenancy other tha_n a tenancy at will be-

(6) Where the plaintiff claims payment of moneys secured by the
mortgage, the affidavit mugt prove that the money is due and payable
and give the particulars mentioned in paragraph (3).

(7) Where the plaintiffs claim includes a claim for interest to judg-
ment, the affidavit must state the amount of a day’s interest.

with the leave of the Court. _

(2) Anapplication for the grant of leave under this rule must be made
by summons and the Summons must, notwithstanding anything in
Order 65, rule 9, be served on the defendant,

(3) Where asummons for leave under this rule is issued, rule 2(2) to (7N

paragraph (2) to the notice of appointment, there shall be substituted
references to the summons,

(4) Wherea summons forieave under this ruleis issuedinanaction to
which rule 3 would apply had the action been begun by originating sum-
mons, the affidavit in support of the summons must contain the infor-
mation required by that rule.

Foreclosure in redemption action (0.88, r.5)

5. Where foreclosure has taken place by reason of the failure of the
plaintiffin a mortgage action for redemption to redeem, the defendant in
whose favour that foreclosure has taken place may apply by motion or
summons foran order for delivery to him of possession of the mortgaged
property, and the Court may make such order thereon as it thinks fit.

264



ORDER 89
(Unallocated)

265



0.90, r.1

ORDER 90

Proceebpings RELATING To MINORS

Application to make minor a ward of court (0.90, r.1)

1.—(1) Anapplication to make a minor a ward of court must be made
by originating summons.

(2) Where there is no peson other than the minor who is a suitable
defendant, an application may be made ex parte to the Registrar forleave
to issue either an ex parte originating summons or an originating sum-
mons with the minor as defendant thereto; and, except where such leave
is granted, the minor shall not be made a defendant to an originating
summons under this rule in the first instance.

Applications for Guardianship (0.90, r.2)

2. Where there is pending any proceeding by reason of which a minor
is a ward of court, any application with respect the guardianship or cus-
tody of that minor may be made by summons in that proceeding, but
except in that case any such application must be made by originating
summons.

Defendants to summeons (0.90, r.3)

3.—(1) Where the minor with respect to whose guardianship or cus-
tody an application is made is not the plaintiff, he shall not, unless the
Court otherwise directs, be made a defendant to the summons or, if the
application is made by ordinary summons, be served with the summons,
but subject to paragraph (2), any other person appearing to be interested
in, or affected by, the application shall be made a defendant or be served
with the summons as the case may be.

(2) The Court may dispense with service of the summons (whether
originating or ordinary) on any person and may order it to be served on
any person not originally served.

Interim order for custody and maintenance (0.90, r.4)

4. Afterentry of an appeal from any order of a magistrate’s court with
respect to the custody or maintenance of a minor under any enactment,
the judge may, on an application made ex parte or otherwise, make such
an order with respect to the custody or maintenance of the minorin ques-
tion pending the appeal or otherwise as he thinks proper.

Application under the Infant Settlements Act, 1855 (0.90, r.5)
5.—(1) Every application under the Infants Settlements Act, 1855, to
obtain the sanction of the Court for a settlement, or contract for a settle-
ment, of the property of an infant must be made to a judge in chambers
and must—
(a) ifthe infantis a ward of court and a party to a pending cause or
matter, be made by summons in that cause or matter;
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(b) in any other case, be made by originating summons.
(2) A summons under this rule must be supported by evidence
showing—
(a) the age of the infant;

(b) whether the infant has any parent living or any guardian and, if
not, what near relation the infant has;

(¢) with whom the infant is living or under whose care he is;
{d} the rank and position in life of the infant and his parents;

{¢) the nature and the amount of the infants property and
income;

(f theage, rank and positionin life of the person to whom the infant
is about to be married and the nature and the amount of that
person’s property and income:

(&) the names of the proposed trustees, and that they are fit and
willing to act as such.

Applications as to guardianship, maintenance, etc. (0.90, r.6)
6.—(1) Applications as to the guardianship, maintenance or advan-
cement of minors may be disposed of in chambers.
(2) A guardian’s account must be verified and passed in the same
manner as that provided by Order 30 in relation to a receiver’s account or
in such other manner as the Court may direct.
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ORDER 99

THE INHERITANCE (FAMILY PROVISION) ACT

Application (0.99, r 1)
1. This Order applies to proceedings under the Inheritance (Family
Provision) Act, in this Order referred to as “the Act”.

Powers of Court as to parties (0.99, r.2)

2.—(1) Without prejudice toits powers under Order 15 ,the Court may
atany stage of proceedings under the Act direct that any person be added
as a party to the proceedings or that notice of the proceedings be served
on any person.

(2) Order 15, rule 15, shall apply to proceedings under the Act as it
applies to the proceedings mentioned in paragraph (1) of that rule.

Affidavit in support to be filed (0.99, r.3)

3. An affidavit in support of an originating summons by which an
application under section 3 of the Act is made must be filed before the
first hearing of the summons.

Disposal of application in chambers, etc. (0.99, r.4)

4. Any application underthe Act in which it appears to the Court that
the interests of an infant or other person under disability are affected
may, if the Court thinks fit so to direct, be disposed of in chambers.
Application in proceedings under section 3 of the Act (0.99, r.5)

5. Wherean order has been made on an application undersection 3 of
the Act, any subsequent application, whether made by a party to the pro-
ceedings in which such order was made, or by a person on whom notice
ofthe application for the order was served or by oronbehalfof such per-
son as is mentioned in section 6(2) of the Act, must be made by summons
in those proceedings.

Indorsement of memorandum on probate, etc., (0.99, r.6)

6.—(1) The personal representatives of the deceased to whose estate
an application under the Act relates must producein court at the hearing
of the application the probate or letters of administration under which
the estate is being administered; and if the Court makes an order under
the Act or an order dismissing the application, the probate or letters of
administration shall remain in the custody of the Court until Section 5(3)
of the Act has been complied with.

(2) Immediately after any such order has been drawn up and entered
the Registrar shall cause a memorandum of the order to be endorsed on
or annexed to the probate or the letters of administration and cause an
office copy of the order to be placed on the probate file in the Registry
relating to the estate.

(3) The memorandum of the order required by Section 5(3) of the Act
to be indorsed or annexed as therein mentioned must set out the title of
the proceedings in question and the operative part of the order in full.
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ORDER 100

THE TRADE MARKS ACT

Application (0.100, r.1)
1. This Order applies to proceedings in the High Court under the
Trade Marks Act.

Appeals and applications (0.100, r.2)
2.—(1) Everyappealor application to the High Courtunder the Trade
Marks Act, must be begun by originating motion.

(2) Notice of the motion must be served on the Administrator
General.

(3) An appeal must be entered with 28 days after the date of the
decision, order or other determination against which the appeal is
brought. ‘

(4) An application under Section 34 of the Trade Marks Act must be
made within 28 days after the date of the decision of the Administrator—
General in respect of which the application is made.

(5) An application under section 62 of the Trade Marks Act must be
made within 28 days after the date of the certificate of registration issued
under section 58 of the Act.

(Cap. 240)

Proceedings for infringement of registered trade mark: validity of
registration disputed (0.100, r.3)

3.—(1) Where in any proceedings a claim is made for relief for
infringement of the right to the use of a registered trade mark, the party
against whom the claim is made may in his defence put in issue the
validity of the registration of that trade mark ormay counterclaim foran
orderthat the register of trade marks be rectified by cancelling or varying
the relevant entry or may do both those thmgs

(2) A party to any such proceedings who in his pleading (whether a
defence or counterclaim) disputes the validity of the registration of a
registered trade mark must serve with the pleading particulars of the
objections to the validity of the registration on which he relies in support
of the allegation of invalidity.

(3) A party to any such proceedings who counterclaims for an order
that the register of trade marks be rectified must serve on the
Administrator—General a copy of the counterclaim together with a
copy of the particulars mentioned in paragraph (2); and the
Administrator—General shall be entitled to take such part in the
proceedings as he may think fit but need not serve a defence or other
pleading unless ordered to do so by the Court.
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ORDER 103

THE PATENTS AcT: THE UNITED KINGDOM DESIGNS
(ProTECTION) ACT

Application (0.103, r.1)

1. This Order applies to proceedings in the High Court under the (Cap. 239
Patents and the United Kingdom Designs (Protection) Act. (Cap. 242)

Application for leave to amend specification under section 30 of
the Act (0.103,r.2)

2.—(1) Apatenteeintendingto apply forleave to amend his specifica-
tion must give notice of his intention to the Administrator—General
accompanied by a copy of an advertisement—

(a) identifying the proceedings pending before the Courtin which it
is intended to apply for such leave;

(b) giving particulars of the amendment sought;
(¢) stating the applicant’s address for service within Fiji; and

(d) statingthatanypersonintendingto oppose the amendment who
is not a party to the proceedings must within 28 days after the
appearance of the advertisement give written notice to his inten-
tion to the applicant;

and the Administrator—General shall insert the advertisement once in
the Gazette.

A person who gives notice in accordance with the advertisement shall be
entitled to be heard on the application subject to any direction of the
Court as to costs.

(2) As soon as may be after the expiration of 35 days from the
appearance of the advertisement the applicant must make his applica-
tion by motion in the proceedings pending before the Court; and notice
of the motion together with a copy of the specification certified by the
Administrator—General and showing in coloured ink the amendment
sought, must be served on the Administrator—General, the parties to the
proceedings and any person who has given notice of his intention to
oppose the amendment.

(3) On the hearing of the motion the Court shall give such directions
for the further conduct of the proceedings on the motion as it thinks
necessary or expedient and, in particular, directions—

(@) requiring the applicant and any party or person opposing the
amendment sought to exchange statements of the grounds for
allowing the amendment and of objections to the
amendment;

(b) determining whether the motion shall be heard with the other
proceedings relating to the patent in question or separately and,
if separately, fixing the date of hearing thereof:
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fc) astothe mannerin which the evidence shall be given and, if the
evidence is to be given by affidavit, fixing the times within which
the affidavits must be filed.

(4) Where the Court allows a specification to be amended, the appli-
cant must forthwith lodge with the Administrator—General an office
copy of the order made by the Court and, if so required by the Court or
Administrator—General, leave at his office a new specification and
drawings as amended, prepared in compliance with the Act, and the
rules made thereunder.

The Administrator—General shall cause a copy of the order to be inser-
ted at least once in the Gazette.

Revocation of patent, etc. (0.103, r.3)
3.—(1) Every application to the Court for—

(a) thecancellation orrevocation of any letters patent under section
5 of the Patents Act; or

(b} a declaration under section 28 of that Act; or

(¢) a declaration under section 4 of the United Kingdom Designs
(Protection} Act,
shall be made by petition.

(2) Any person presenting such a petition must state therein par-
ticulars of the grounds on which he intends to rely.

{3) lhe respondent to such a petition may seive an answer on the
petitioner, within 21 days after service of the petition on him.

(4) On the hearing of such a petition the respondent shall be entitled
to begin and to adduce evidence in support of the patent; and if the
petitioner adduces evidence impeaching the validity of the patent, the
respondent shall be entitled to reply.

Actions for infringement; particulars of pleading (0.103, r.4)

4.—(1) The plaintiff in an action for infringement of a patent must
serve with his statement of claim particulars of the infringements
relied thereon. ,

(2) Ifadefendantinsuch an action disputes the validity of a patent, he
must serve with his defence particulars of the objections to the validity of
the patent on which he relies in support of the allegation of
invalidity.

(3) Ifadefendantin such an action alleges, as a defence to the action,
that at the time of the infringement there was in force a contract relating
to the patent made by or with the consent of the plaintiff and contain-
ing a condition void by virtue of any enactment, he must serve on the
plaintiff particulars of the date of, and parties to, such contract and par-
ticulars of each such condition.

(4) A defendant to such an action who applies by counterclaim in the
action for revocation of the patent must, with his counterclaim, serve
particulars of the objections to the validity of the patent on which he
relies in support of his counterclaim.

‘Particulars of infringment (0.103, r.5)
5. Particulars of infringement of a patent must specify which of the
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claims in the specification of the patent are alleged to be infringed and
must give at least one instance of each type of infringement alleged.

Particulars of objections (0.103, r.6)

6.——(1) Particulars of objections to the validity of a patent must state
every ground on which the validity of the patent is disputed and must
include such particulars as will clearly define every issue which it is
intended to raise.

(2) If the grounds stated in the particulars of objections include want
of novelty or want of any inventive step, the particulars must state the
manner, time and place of every prior publication or user relied upon
and, if prior user is alleged, must—

(a) specify the name of every person alleged to have made such
user,

(b) state whether such user is alleged to have continued until the
priority date of the claim in question or of the invention, as may
be appropriate, and, if not, the carliest and latest date on which
such user is alleged to have taken place,

(¢} contain a description accompanied by drawings, if necessary,
sufficient to identify such user, and

(d) if such user relates to machinery or apparatus, state whether the
machinery or apparatus is in existence and where it can be
inspected.

(3) If in the case of an existing patent—

a) one of the grounds stated in the particulars of objections is
thatthe invention, so faras claimed in any claim of the complete
specification, is not useful, and

(b) itisintended, in connection with that ground, to rely on the fact
thatan example ofthe invention which is the subjectofany such
claim cannot be made to work, either atall or as described in the
specification,

the particulars must state that factand identify each such claim and must
include particulars of each such exampile, specifying the respect in
which 1t is alleged that it does not work or does not work as
described.

Amendment of Particulars (O.103, r.7)

7. Without prejudice to Order 20, rule 5, the Court may at any stage of
the proceedings allow a party to amend any particulars served by him
under the foregoing provisions of this Order on such terms as to costs or
otherwise as may be just.

Further Particulars (0.103, r.8)

8. The Court may atany stage of the proceedings order a party to serve
on any other party further or better particulars of infringements or of
objections.

Restrictions on Admissions of Evidence (0.103, r.9)
9.—(1) Except with the leave of the judge hearing any action or other
proceeding relating to a patent, no evidence shall be admissible in proof
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of any alleged infringement, or of any objection to the validity, of the
patent, if the infringement or objection was not raised in the particulars
of infringements or objections, as the case may be.

(2) In any action or other proceeding relating to a patent, evidence
which is not in accordance with a statement contained in particulars of
objections to the validity of the patent shall not be admissible in support
of such an objection unless the judge hearing the proceeding allows the
evidence to be admitted.

(3) If any machinery or apparatus alleged to have been used before
the priority date mentioned in rule 6(2)(b) is in existence at the date of
service of the particulars of objections, no evidence of its user before that
date shall be admissible unless it is proved that the party relying on such
user offered, where the machinery or apparatus is in his possession,
inspection of it to the other parties to the proceedings or, where it is not,
used all reasonable endeavours to obtain inspection of it for those
parties.

Proceedings for infringement or revocation: summons for directions

(0.103, r.10)

10.—(1) In an action for infringement of a patent (whether or not any
other relief is claimed) and in proceedings by petition for the can-
cellation or revocation of any letters patent under section 5 of the Patents
Act, or for a declaration under section 28 of that Act, the plaintiff or
petitioner must, within one month after service of a reply or answer or
after the expiration of the period fixed for service thereof, take out a sum-
mons {or directions as to the place and mode of trial returnable in not.
less than 21 days, and if the plaintiffor petitioner does not take out such a
summons in accordance with this paragraph, the defendant or respon-
dent, as the case may be, may do so.

The summons may be heard in chambers or in court as the Court
thinks fit.

(2) The Court hearing a summons under this rule may give such
directions—

(a) for the service of further pleadings or particulars,

(b) for the discovery of documents,

(¢) for securing the making of admissions,

(d) for the service of interrogatories and of answers thereto,

(¢) forthe taking by affidavit of evidence relating to matters requir-
ing expert knowledge, and for the filing of such affidavits and
the service of copies thereof on the other parties,

(7 for the service on the other parties, by any party desiring to sub-
mit experimental proof, of full and precise particulars of the
experiments proposed and of the facts which he claims to be
able to establish thereby,

(¢) for the making of experiments, tests, inspections or reports,

(h) for the hearing, as a preliminary issue, of any question that may
arise (including any question as to the construction of the
specification or other documents),
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and otherwise as the Court thinks necessary or expedient for the purpose
of defining and limiting the issues to be tried, restricting the number of
witnesses to be called at the trial of any particular issue and otherwise
securing that the case shall be disposed of, consistently with adequate
hearing, in the most expeditious manner.

Where the evidence is directed to be given by affidavit, the deponents
must attend at the trial for cross-examination unless, with the con-
currence of the court, the parties otherwise agree.

(3) On the hearing of a summons under this rule the Court shall con-
sider, if necessary of its own motion, whether an independent scientific
adviser should be appointed under rule 11 to assist the Court.

(4) Order 24, rules 1 and 2, shall not apply in an action for infringe-
ment of patent.

(5) No action for infringement of a patent or petition for the revoca-
tion of a patent shall be set down for trial unless and until a summons
under this rule in the action or proceedings has been taken out and the
directions given on the summons have been carried out or the time fixed
by the Court for carrying them out has expired.

Appointment of a scientific adviser (0.103, r.11)

11.—(1) In any proceedings under the Patents Act the Court may at
any time, and on or without the application of any party, appoint an in-
dependent scientific adviser to assist the Court, either—

(a) bysitting with the judge at the trial or hearing of the proceedings,
or

(b) by inquiring and reporting on any question of fact or of opinion
not involving a question of law or construction,
according as the Court may direct.

(2) The Court may nominate the scientific adviser and, where approp-
riate, settle any question or instructions to be submitted or given to
him.

(3) Where the Courtappoints a scientific adviser to inquire and report
under paragraph (1)(b), Order40, rules 2,3,4 and 6 shatl applyin relation
to his report as they apply in relation to a report made by a Court
expert.

Counterclaim for rectification of register of design (0.103, r.12)

12.—(1) Where in any proceedings a claim is made for relief for
infringement of the copyright in a registered design, the party against
whom the claim 1s made may in his defence putin issue the validity of the
registration of that design or may counterclaim for an order that the
register of designs be rectified by cancelling orvarying the registration or
may do both those things. A

(2) A party to any such proceedings who in his pleading (whether a
defence or counterclaim) disputes the validity of the registration of a
registered design must serve with the pleading particulars of the objec-
tions to the validity of the registration on which he relies in support of the
allegation of invalidity.
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shall be entitled to take such partin the proceedings as he thinks fit but

need not serve a defence or other pleading unless ordered to do so by
the Court.
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ORDER 104

MAINTENANCE (PREVENTION OF DESERTION AND MISCELLANEOUS
PROVISIONS) ACT ATTACHMENT OF EARNINGS

Application for attachment of earnings order by the person entitled
to payments (0.104, r.1)

1.—(1) Where the person to whom payments are required to be made
under a maintenance order desires to apply to the High Court under sec-
tion 12 of the Maintenance (Prevention of Desertion and Miscellaneous
Provisions) Act (in this Order referred to as “the Act”) for an attachment
of earnings order to secure those payments, the application must be
made by summons which shall be an ordinary summons.

The defendant or respondent to the summons (in this Part of this order
referred to as “the defendant”) shall be the person liable to make
payments under the maintenance order.

(2) The summons must be supported by an affidavit by the applicant
stating—

(a) particulars of the maintenance order;

(b) the date of service of the maintenance order onthe defendant or,
if the order has not been served, the reason why service has not
been effected;

(¢) the amount of any arrears due to the applicant under the main-
tenance order, the date to which those arrears have been
calculated and the date on which the next payment under the
order falls due;

(d) particulars of any proceedings which have been taken for the
enforcement of the maintenance order;

(¢) the name and address of any person believed to be the defen-
dant’s employer;

(# such of the following particulars relating to the defendant as are
known to the applicant, that is to say—

(1) his full name and address,
(i) his place of work,
(iil) the nature of his work and his works number, if any;

(g) such other facts relevant to the means of the defendant as are
known to the applicant.

(3) Unless the Court otherwise directs, the summons, together with a
copy of the affidavit in support, must be served on the defendant at least
14 days before the return day and the defendant may, within 10 days after
service, file an affidavit in answer and in that case must serve a copy of
his affidavit on the applicant within 24 hours after filing it.
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ORDER 108

PROCEEDINGS RELATING TO CHARITIES : THE CHARITABLE
TRUSTS ACT

1.—In this Order—

“the Act” means the Charitable Trusts Act;

“charity proceedings” means proceedings in the High Court brought
under the Court’s jurisdiction with respect to charities or brought
under the Court’s jurisdiction with respect to trusts in relation to
the administration of a trust for charitable purposes.

2.—(1) Appeals to the High Court under the Act shall be begun by
originating summons and the Registrar of Titles mustbe made a partyto
the proceedings.

(2) All other charity proceedings brought in the High Court shall be
begun by originating summons, and the Attorney—General must be
made a party to the proceedings.
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ORDER 110

ASSISTED PERSONS

Leave to appear in forma pauperis (0.110,r.1)

1. Ar_ly poor person, being a party or intending party to any cause or
matter in his own right, may apply to the Court by petition for leave to
sue or defend in Jorma pauperis.

Application for feave (0.110, r.2)

2. A petition for leave to sue or defend in forma pauperis shall be sup-
ported by an affidavit by the petitioner, and by such further evidence as
the Court may require, that the petitioner is not possessed of property to
the amount of two hundred dollars in value, excepting wearing apparel,
and the matter or thing claimed by him if he be the plaintiffin the cause
or matter, and thereupon the application shall be referred to a barrister
and solicitor to consider the case.

When Court may grant leave (0.1 10, r.3)

3. Upon the petitioner producing a certificate signed by the barrister
and solicitor to whom the application was referred under rule 2 that he
has considered the case and believes the petitioner to have a good cause
of action or defence, as the case may be, the Court may, subject to rule 4,
admit the petitioner to sue or defend, as the case may be, in forma
pauperis, and may appoint a barrister and solicitor to appear for him.

All facts to be disclosed (0.110, r.4)

4. No person shall be admitted to sue or defend in forma pauperis
unless he shall have filed in the court an affidavit containing a full state-
ment of all the material facts of the case to the best of his belief,

Duty of barrister and solicitor (0.110, r.5)

5. A barrister and solicitor to whom an application under rule 2 has
been referred or who, under rule 3, has been appointed to appear for a
person admitted to sue or defend in forma pauperis, may notrefuse, ordis-
continue, his assistance, unless he satisfies the Court that he has some
good reason for refusing or discontinuing,

No fee or fees payable (0.11 0, r.6)

6.—(1) No fee shall be taken by any barrister and solicitor assigned to
assist or to appear for a person applying or admitted to sue or defend
In forma pauperis.

(2) Nofees of courtshall be demanded by any officer from any person
applying or admitted to sue or defend in forma pauperis:. Provided that if
a person admitted to sue or defend in forma pauperis shall succeed in the
cause or matter and costs should be awarded to be paid by the other
party, then, out of any costs subsequently recovered from the other party,
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the barrister and solicitor so assigned shall be entitled to and shall
receive all such costs as may be allowed to him on taxation, and such fees

of court as would have been chargeable, shall be charged and paid to
the Registry.

Removal of assisted person privileges (0.110, r.7)
7. Any person having been admitted to sue or defend in Jorma
pauperis, who—

(@) becomes of means during the progress of the cause or matter;
or
(b) misbehaves himself in the proceedings by any vexatious or
improper conduct; or
(¢) wilfully delays the cause or matter,
shall on the same being shown to the Court be deprived of all the
privileges of an assisted person.

Legal aid may be made available ( 0.110, r.8)

8. In special circumstances, and subject to the availability of public
funds for the purpose, legal aid may be granted to any party or intending
party to any proceedings in the High Court but only upon the specific
authority of the Chief Justice to be obtained in each case.
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ORDER 111

ABSCONDING DEBTORS
Application for warrant (0111, r.1)

1. An application under section 6 of the Debtors Act for an order for
a warrant to issue for the arrest of a defendant who is about to abscond
may be made by the plaintiff in the action ex parte, supported by an
affidavit, to a judge in chambers.

Orders for warrant of arrest (0.11 1,r.2)
2. The Court may make the order upon such terms as it shall think {it
and may make it subject to—
fa) thegivingby the plaintiffofan undertakingas to damagesin like
manner as in the case of an interlocutory injunction,
(b) the payment by the plaintiffof a depositin advance to cover the
cost of the defendant’s subsistence whilst in prison,
fc) the giving of such recognisance or otherwise to secure the prose-
cution of the action by the plaintiff without delay, and
(d) the release of the absconding defendant after his arrest upon
him giving such security as may be ordered. .

Subsistence costs, etc. (0.111, r.3)

3.—(1) If the warrant or order shall have been made conditional
upon the payment of money to cover the cost of the defendant’s subsis-
tence, the amount expended for that purpose shall be added to the sum
recoverable under the warrant or in the action, as the case may be,
without further order unless the Court shall otherwise direct,

(2) The costs of and incidental to the order of arrest and its execution
shall be costs in the cause unless otherwise ordered.

Release from custody (0.111, r.4)
4. When the Court orders that a warrant be issued it shall order that
the absconding defendant shall be released from custody upon—
(a) depositingin Courtor with the Sheriff the amount mentioned in
the order, or
(b) executing a bond in the sum mentioned in the order with such
sureties for such sums as may be specified therein with or
without surrendering his passport, or
(¢) providing some other security satisfactory to the plaintif]
and the warrant shail be endorsed accordingly upon its issue.

Variation of security (0.111, r.5) 7

5. The plaintiff may at any time apply to a judge in chambers by
summons supported by affidavit to vary the security ordered or given
and the judge may make such order as he thinks fit.
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ABSCONDING DEBTORS 0.111,r.6

Duty of Sheriff, etc. (0.111, .6)

6.—(1) The Sheriff or other officer named in a warrant of arrest shall
within two days after the arrest, indorse on the warrant the true date of
such arrest and make a return accordingly to the Court.

(2) Upon payment to the Sheriff or into Court of the amount stated in
the warrant or upon the security ordered being given, the Sheriff or other
officer executing the warrant shall release the defendant from custody
and shall make a return to the Court accordingly.

Form (O.111,r.7)
7. A warrant to arrest an absconding defendant shall be in Form No.
30 in Appendix A,

-
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ORDER 112
(Unallocated)
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0.113, r.1 ~

ORDER 113

SUMMARY PROCEEDINGS FOR POSSESSION OF LAND

Proceedings to be brought by originating summons (0.113, r.1)

1. Where a person claims possession of land which he alleges is
occupied solely by a person or persons (not being a tenant or tenants
holding over after the termination of the tenancy) who entered into or
remained in occupation without his licence or consent or that of any
predecessorin title of his, the proceedings may be brought byoriginating
summons in accordance with the provisions of this Order.

Forms of originating summons (0.113,r.2)
2. The originating summons shal} be in Form No. 3 in Appendix A
and no acknowledgment of service shall be required.

Affidavit in support (0.113, r.3)
3. The plaintiff shall file in support of the originating summons an
affidavit stating—
(@) his interest in the land;

(b) the circumstances in which the land has been occupied without
licence or consent and in which his claim to possession
arises; and

(¢) that he does not know the name of any person occupying the
land who is not named in the summons,

Service of originating summons (0.113, r.4)

4.—(1) Where any person in occupation of the land is named in the
originating summons, the summons together with a copy of the affidavit
in support shall be served on him—

(@) personally or in accordance with Order 10, rule 5; or

(b) byleavinga copy of the summons and of the affidavit or sending
them to him, at the premises; or

{¢) in such other manner as the Court may direct.

(2) The summons shall, in addition to being served on the named
defendants, if any, in accordance with paragraph (1) be served, unless
the Court otherwise directs, by—

(a) affixinga copy of the summons and a copy of the affidavit to the
main door or other conspicuous part of the premises, and

(b} if practicable, inserting through the letter-box at the premises a
copy of the summons and a copy of the affidavit enclosed in a
sealed envelope addressed to “the occupiers.”

(3) Every copy of an originating summons for service under
paragraph (1) or (2) shall be sealed with the sea] of the High Court out of
which the summons was issued.
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0.113,r.5
SUMMARY PROCEEDINGS FOR POSSESSION OF LAND

(4) Order 28, rule 4 shall not apply to proceedings under this
Order.

Application by occupier to be made a party (0.113, r.5)

5. Without prejudice to Order 15, rules 6 and 11, any person not
named as a defendant who is in occupation of the land and wishes to be
heard on the question whether an order for possession should be made
may apply at any stage of the proceedings to be joined as a
defendant,

Order for possession (0.113, r.8)

6.—(1) A final order shall not be made on the originating summons
except by a judge in person and shall, except in case of urgency and by
leave of the Court, not be made less than 5 clear days after the date of
service,

(2) Nothing in this Order shall prevent the Court from ordering
possession to be given on a specified date, in the exercise of any power
which could have been exercised if possession had been claimed in an
action begun by writ,

Writ of possession (0.113, r.7}

7.—(1) Order 45, rule 2(2), shall not apply in relation to an order for
possession under this Order but no writ of possession to enforce such an
ordershall be issued after the expiry of three months from the date of the
order without the leave of the Court.

Anapplication forleave may be made ex parte unless the Court otherwise
directs.

(2) The writ of possession shall be in Form No. in Appendix A.

Setting aside order (0.113, r.8)

8. The judge may, on such terms as he thinks just, setaside or vary any
order made in proceedings under this Order.
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APPENDIX A

FORMS
Form 1

Writ of Summons (0.6, r.1)
In THE HiGH Court oF Fin No. of 19
Between Plaintiff
and Defondant
To
of

WE COMMAND you, that within 8 days after the service of this Writ on you
inclusive of the day of such service you do cause an appearance to be
entered for you in an action at the suit of

and take notice that in default of your so doing the plaintiff may proceed
therein, and judgment may be given in your absence.

IssueD by the High Court of Fiji

at this
day of 19
Solicitor for the Plaintiff.

Note—This writ may not be served more than 12 calendar months
after the above date unless renewed by order of the Court.

DIRECTION FOR ENTERING APPEARANCE

The Defendant may enter an appearance in person or by a solicitor by
handing in the appropriate forms, duly completed, at the High Court
Registry at

Note—Where the writ is indorsed with or served with a statement of
claim, if the defendantenters an appearance, then, unless a summons for
judgment is served on him in the meantime, he must also serve a defence
on the solicitor for the plaintiff within 14 days after the last day of the
time limited for entering an appearance, otherwise judgment may be
entered against him without notice.

INDORSEMENT OF CLAIM (1)
STATEMENT OF CLAIM (1)

And, where the claim is for a debt or liquidated demand the sum of $25
(or such sum as may be allowed on taxation) for costs, and also, if the
plaintiff obtains an order for substituted service, the further sum of $12
(or such sum as may be allowed on taxation). If the amount claimed and
costs be paid to the plaintiff, (he being resident within the jurisdiction),
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or his solicitor or agent within 8 days after service hereof (inclusive of the
day of service), further proceedings will be stayed.

(1) Delete where not applicable,

INDORSEMENT OF SERVICE
THIs Writ was served by me at
on the Defendant

on the day
of , 19 .

Indorsed the day of , 19

AFFIDAVIT OF SERVICE
I
make oath and say as follows:—

1. T did on the day of , 19

at

personally serve

the within-named defendant with a true copy of the within writ of sum-
mons which appeared to me to have been regularly issued out of High
Court against the above-named defendant at the suit of the above-
named plaintiff and which was dated the

day of , 19

2. Atthetime of the said service the said writ and the copy thereof were
subscribed in the manner and form prescribed by the Rules of the
High Court.

3. Idid on the day of 19

indorse on the said writ the day of the month and the week of the said ser-
vice on the said defendant.

Sworn at
this day of 19

Before me

A Commissioner of the High
Court of Fiji.
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IN THE HIGH COURT OF
FIN

No. of 19
Between
Plaintiff
and
Defendant

Writ of Summons

The Plaintiff’s claim is for

This Writ was issued by
of
Solicitors for the plaintiff.

-Form2.

Acknowiedgment of Service (0.6, r.6)
[Heading as in action, to be completed by plaintiff]

Acknowledgment of Service or Writ of Summons

1. Service of the Writ is hereby acknowledged by (here insert full
name and residential address! of each defendant who acknowledges
service)

2. The defendant does* intend to contest the proceedings.

does not*

3. The defendant dees* intend to apply for a stay of execution

~does not*

against any judgment entered by the plaintiff2.

4. The defendant dees* intend to apply for the transfer of the

& ~ does not* )
action to the High Court at (here insert where transfer is to be applied for
if applicable).

Dated the day of 19 .
Signed ..............

Barrister and Solicitor
for Defendant
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* Delete whichever is inapplicable. ,
1. Ifthis acknowledgment is given by a barrister and solicitor, his full
name and address for service should be stated as well.
2. This is appropriate if—
(a) the claim on the writ is for a debt or liquidated demand,; and
(b) the defendant does not intend to contest the claim.

Form 3
Originating Summons—General Form (0.7, r.2)

[Heading as in Form 1]

To C.D. of

Let the defendant, within days after service of this summons
on him, counting the day of service, return the accompanying Ack-
nowledgement of Service to the appropriate Court Office.

By this summons, which is issued on the application of the plaintiff
AB. of , the plaintiff claims against the defendant for
seeks the determination of the Court on the following questions,
namely,

or as may bel

Ifthe defendant does not acknowledge service, such judgment may be given
or order made against or in relation to him as the Court may think just
and expedient.

Dated the day of 19

Note—This summons may not be served later than 12 calendar
months beginning with the above date unless renewed by order of the
Court. :

This summons was taken out by of barris-
ter and solicitor for the said plaintiff whose address is as stated above [or
where the plaintiff sues in person. This summons was taken out by the said
plaintiff who resides at the above-named address or as may be and (ifthe
plaintiff does not reside within the jurisdiction) whose address for service
is

1

Form 4
Originating Summons—Expedited Form (0.7, r.2; 0.80,r.9)
[Heading as in Form 11

Let C.D. of attend before the Judge in chambers, at ,
on day, the day of 19 ,at o’clock,
for, if no application has yet been made for a day to be fixed, on a day to be
fixedl on the hearing of an application by the plaintiff A.B.
of that
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And let the defendant within days] after service of this summons
on him counting the day of service, return the accompanying Ack-
nowledgment of Service to the appropriate Court Office.

Dated the day of :

Note—This summons may not be served later than 12 calendar
months beginning with the above date unless renewed by order of the
Court.

This summons was taken out by : of barris-
ter and solicitor for the said plaintiff whose addressis as stated above [or
where the plaintiff sues in person. This summons was taken out by the said
plaintiff who resides at the above-named address or as may be and (if the
plaintiff does not reside within the jurisdiction) whose address for service
18

1L
Note—If a defendant does not attend personally or by his barrister
and solicitor at the time and place above-mentioned such order will be
made as the court may think just and expedient.

Form 5
Originating Summons—Ex Farte (0.7, r.2)
[Heading as in Form 11
Let all parties concerned attend before a Judge in chambers at the

High Court , on day, the day of 19 , at
o’clock, on the hearing of an application by A.B. that
Dated the day of
This summons was taken out by of barris-

ter and solicitor for the applicant whose address is.

Form 6
Notice of Originating Motion (O.8, r.3}
[Heading as in Form 1]

In the matter of

Take notice that the High Court at 7 , will be moved at
the expiration of days from the service upon you of this notice
[oron day, the dayof 19 ,atthe sitting
of the Court] or so soon thereafter as counsel can be heard, by counsel on
behalf of AB. for an order that [or for the following
relief, namely 1

And that the costs of and incidental to this [application] {appeal] may
be paid by

And further take notice that the grounds of this [application]
[appeal] are:

Dated the day of 19

294



(Signed)
C.D. of lagent for of 1 barris-
ter and solicitor for the above-named [applicant] [appellant] A.B. whose

address is or A.B. whose address for service is [applicant] [appellant] in
person

To of

Form 7
Notice of Motion (0.8, r.3)
[Heading as in action]

Take notice that [pursuant to the leave of given on the

day of 19 1 the Court [or Mr Jus-

tice } will be moved on the day of

19 ,at o'clock, or so soon thereafter as counsel

can be heard, by [Mr of 1 counsel for the

above-named plaintiff [or defendant] that and that the costs of the
application be

Dated the day of 19
(Signed)
of
{agent for
of

barrister and solicitor for the

To
Barrister and Solicitor for the

Form 8
Counterclaim Indorsement Notice (0.15, r.3(5))

[Heading as in actionl
To X.Y.

Take notice that, within [14 days] after service of this defence and
counterclaim on you, counting the day of service, youmustacknowledge
service and state in your acknowledgement whether you intend to con-
test the proceedings. If you fail to do so of if your acknowlegment does
not state your intention to contest the proceedings, judgement may be
given against you without further notice.
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Form 9
Third Party Notice (0.16, r.1)
[Heading as in action]

Between: AB. Plaintiff
And: C.D. Defendant
T.P. Third Party
Third Party Notice
[Issued pursuant to the order of dated the
day of 1
To T.P. of in the of

Take notice that this action has been brought by the plaintiff against
the defendant. In it the plaintiff claims against the defendant Lhere state
the nature of the plaintiff's claim] as appears from the writ of summons for
originating summonsl a copy whereofis served herewith [together with a
copy of the statement of claim].

The defendant claims against you lhere state the nature of the claim
against the third party as for instance to be indemnified against the plain-
tiff's claim and the costs of this action or contribution to the extent of lone
halfl of the plaintiff’s claim or the following relief or remedy namely

on the grounds that (state the grounds of the claim)l.

And take notice that within [14 days] after service of this notice on you,
counting the day of service, you must acknowledge service and state in
your acknowledgment whether you intend to contest the proceedings. If
you fail to do so, orif your acknowledgment does not state your intention
to contest the proceedings, you will be deemed to admit the plaintiff’s
claim against the defendant and the defendant’s claim against you and
your liability [indemnify the defendant or to contribute to the extent
claimed or to stating the relief or remedy soughtl and will be
bound by any judgment or decision given in the action, and the
judgment may be enforced against you.

Dated the day of 19

(Signed)
Barrister and Solicitor for the defendant

Note—Where the third party notice is issued merely for the determination of a question
or issue, the form should be amended as follows—

(1) For paragraph 2 substitute the following—
The defendant requires that the following question or issue, viz., Lhere state the
question or issue required to be determined] should be determined not only as be-
tween the plaintiff and the defendant but also as between either or both of them
and yourself.

and

(2) In the last paragraph, substitute the following for the words after “intention to

content the proceedings™—

“you will be bound by any judgment or decision in the action so for as it is rele-
vant to the said question or issue, and the judgment may be enforcéd against
you.”.
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Form 11
Notice of Payment into Court (0.22, r.1)

[Heading as in action]

Take notice that-— :

The defendant has paid $ into court.

The said $ is in satisfaction of [the cause of actionl] [all the
causes of action] in respect of which the plaintiff claims [and after taking
into account and satisfying the above-named defendant’s cause of

action for in respect of which he counterclaimsl.
- or :

The said $ is in satisfaction of the following causes of action
in respect of which the plaintiff claims, namely, [and after tak-
ing 1nto account as abovel.

or

Of the said $ , ¥ is in satisfaction of the plaintiff's
causels] of action for [and after taking into account as
aboveland $ is in satisfaction of the plaintiff's causels] of action
for [and after taking into account as abovel.

Dated the day of 19

Form 12

Notice of Acceptance of money paid into Court (0.22, r.3)
[Heading as in action]

Take riotice that the plaintiff accepts the sum of § paid in by
the defendant C.D. in satisfaction of the causels} of action in respect of
which it was paid in and in respect of which the plaintiff claims [against
that defendant] [and abandons the other causes of action in respect of
which he claims in this actionl.

Dated the day of 19

Form 13
List of Documents (0.24, 1.5}
[Heading as in actionl
List of documents

The following is a list of the documents relating to the matters in ques-
tion in this action which are or have been in the possession, custody or
power of the above-named plaintiff [or defendant]l A.B. and which is ser-
ved in compliance with Order 24, rule 2 [or the order herein dated
the day of 19 1

1. The plaintiff [or defendant] has in his possession; custody or power
the documents relating to the matters in question in this action
enumerated in schedule 1 hereto.
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2. The plaintiff lor defendant] objects to produce the documents
enumerated in part2of the said schedule 1 on the ground that[stating the
ground of objectionl.

3. The plaintiff[or defendant] has had, but has not now, in his posses-
sion, custody or power the documents relating to the matters in question
in this action enumerated in schedule 2 hereto.

4. Of the documents in the said schedule 2, those numbered in tha
schedule were last in the plaintiff’s [or defendant’s] possession, custody
or power on Istating whenl and the remainder on [stating whenl.

[Here state what has become of the said documents and in whose possession
they now arel.

5. Neither the plaintiff [or defendantl, nor his barrister and solicitor
nor any other person on his behalf, has now, or ever had, in his posses-
sion, custody or power any document of any description whatever relat-
ing to any matter in question in this action, other than the documents
enumerated in schedules 1 and 2 hereto.

Schedule 1

Part 1

[(Here enumerate in a convenient order the documents (or bundles of
documents, if of the same nature, such as invoices) in the possession, custody or
power of the party in question which he does not object to product, with a short
description of each document or bundle sufficient to identify itl.

Part 2

[Here enumerate as aforesaid the documents in the possession, custody or
power of the party in question which he objects to producel.

Schedule 2
[Here enumerate as aforesaid the documents which have been, but at the
date of service of the list are not, in the possession, custody or power of the party
in questionl.
Dated the dayof 19

Notice to inspect

Take notice that the documents in the above list, other than those listed
in part2 of schedule 1 [and schedule 21, may be inspected as [the office of
the barrister and solicitor of the above-named Iplaintiff! [defendant]

(insert address) or as may bel on the day of 19 , be-
tween the hours of and _
To the defendant [or plaintiff]l C.D. and his barrister and solicitor.
Served the day of 19 , by of

barrister and solicitor for [plaintiff] [defendantl.
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Form 14
Affidavit verifying list of Documents (0.24, .5)

{Heading as in actionl]

1, the above-named plaintiff [or defendantl A.B., make oath and say as
follows:—

1. The statements made by me in paragraphs 1,3 and 4 of the list of
documents now produced and shown to me marked are true.

2. The statements of fact made by me in paragraph 2 of the said
list are true.

3. The statements made by me in paragraph 5Softhe said listare trueto
the best of my knowledge, information and belief.

Sworn, etc.
This affidavit is filed on behalf of the plaintiff [or defendant].

Form 15

Notice of Appointment to hear Originating Summons
(0.28,r. 3)

[Heading as in actionl

To [name of defendant] of

Take notice that the originating summons issued herein on
the dayof 19 , will be heard by a Judge at the High
Court , on day, the day of 19 at
o'clock. You may attend in person or by your barrister and
solicitor. If you fail to attend, such order will be made as the Court may
think just and expedient.

Dated the day of 19

(Signed)
Plaintiff or barrister and solicitor
for the plaintiff

Form 16

Writ of Subpoena (0.38, r.14)
[Heading as in action]

To [names of witnesses)
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We command you to attend at the sittings* of the High Court
at on the day fixed for the trial of the above named cause,
notice of which will be given to you, and from day to day thereafter until
the end of the trial, to give evidence on behalf of the Iplaintiffl or
[defendant]**,

Issued by the High Court of Fiji the

day of 19
Issued on’the day of 19 by [agent
for} barrister and solicitor for the etc.

NOTE: If this subpoena is served less than 7 clear days before the
hearing you are not obliged to attend if, as a result of short notice, it is
inconvenient for you to do so. In this event you should so inform the

Court.

If the subpoena is to attend at chambers, amend accordingly. If the
subpoena is to attend before a tribunal or other body pursuant to the
provisions of an Act, amend accordingly.

**If duces tecum add: And we also command you to bring with you
and produce at the place aforesaid on the day notified to you [here
describe the documents or things to be produced).

Form 17

Order for Examination before a Judge (0.39, r. 1)
[Heading as in action] 7
On hearing[the barristers and solicitors on both sides] and on reading

the affidavit of filed herein the day of
19
It is ordered that a witness on behalf of the be
examined viva voce on oath or affirmation before one of the exa miners of
the Court [or Esq., the examiner agreed upon or an

examiner to be agreed upon, the plaintiff's [or defendant’s] barrister and
solicitor giving to the defendant’s [or plaintiffs] barrister and soli-
citor days’ notice in writing of the time and place where the
examination is to take place [or state the time and place if fixed by the order].
And it is ordered that the depositions taken at the examination be
filed in the High Court), and that office copies thereof may be read
and given in evidence on the trial of this cause, saving all just
exceptions, without any further proof of the absence of the said
witness than the affidavit of the barrister and solicitor or agent of
the party using the same, as to his belief, and that the costs of this
application [and of the examination] be [costs in the causel.

Dated the day of 19
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Form 18

Order for issue of Letter of Request to Judicial
authority out of jurisdiction (0.39, r. 2)

[Heading as in action]

On hearing [as in Form 17]

Itis ordered thata letter of request do issue directed to the proper judi-
cial authority for the examination of the following witnesses, namely:

E.F. of
G.H. of

And it is ordered that the depositions taken pursuant thereto
when received be filed in the High Court and that office copies
thereof may be read and given in evidence on the trial of this
action, saving all just exceptions, without any further proof of the
absence of the said witnesses than the affidavitof the barrister and
solicitor or agent of the party using the same as to his belief.

And it is ordered that [the trial of this action be stayed until the said
depositions have been filed and that] the costs of and incidental to the
application for this order and the said letter of request and examination
be [costs in the cause].

Dated the day of 19
Form 19

Order for Appointment of Examiner to take Evidence
of witness out of jurisdiction (0.39, r. 2)

[Heading as in action]

On hearing the barristers and solicitors on both sides and on reading
the affidavit of filed the day of 19

It is ordered that the Fiji Consul or his deputy at [or

Esq.] be appointed as special examiner for the purpose of tak-

ing the examination, cross-examination and re-examination viva voce,

on oath or affirmation, of witnesses on the part of at

in [name of countryl. The examiner shall be at liberty to invite

the attendance of the witnesses and the production of documents, but

shall not exercise any compulsory powers. Otherwise such examination
shall be taken in accordance with the Fiji procedure. The

barristers and solicitors to give to the barristers and solicitors

days”notice in writing of the date on which they propose tosend

out this order to for exectition, and that days after the

service of such notice the barristers and solicitors for the plaintiff and

defendant respectively do exchange the names of their agents at

to whom notice relating to the examination of the said wit-

nesses may be sent. And that days (exclusive of Sunday) before
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the examination of any witness hereunder notice of such examination
shall be given by the agent of the party on whose behalfsuch witness is to
be examined to the agent of the other party, unless such notice be dis-
pensed with. And that the depositions when taken, together with any
documents referred to therein, or certified copies of such documents, or
of extracts therefrom, be sent by the examiner, under seal, to the Chief

Registrar of the High Court, on or before the day of

next, or such further or other day as may be ordered,
there to be filed in the proper office. And that either party be at
liberty to read and give such depositions in evidence on the trial of
this action, saving all just exceptions. And that the trial of this
action be stayed until the filing of such depositions. And that the
costs of and incidental to the application for this order and such
examination be costs in the cause.

Dated the day of 19

Form 20
Letter of Request for Overseas Examination (0.39, r.3)
[Heading as in action]
To the Competent Judicial Authority of

in the of
Whereas an action is now pending in the High Court of Fiji, in
which is plaintiff and is defendant and in

which the plaintiff claims

And whereas it has been represented to the said Court that it is
necessary for the purposes of justice and for the due determination of the
matters in dispute between the parties that the following persons should
be examined as witnesses upon oath touching such matters,

namely of and of and 1t appears that
such witnesses are resident within your jurisdiction.
Nowl a judge of the High Court of Fiji hereby

request that for the reasons aforesaid and for the assistance of the said
Court you will be pleased to sumon the said witnesses (and such other
witnesses as the agents of the said plaintiff and defendant shall humbly
request you in writing so to summeon) to attend at such time and place as
you shall appoint before you, or such other person as according to your
procedure is competent to take the examination of witnesses, and that
you will cause such witnesses to be examined viva voce [or upon the
interrogatories which accompany this letter of request} touching the said
matters in question in the presence of the agents of the plaintiff and
defendant or such of them as shall, on due notice given, attend the
examination.

And I further request that you will permit the agents of both the plain-
tiff and defendant or such of them as shall be present to examine [upon
interrogatories and viva voce upon the subject-matter thereof or arising
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out of the answers thereto] such witnesses as may, after due notice,in
writing, be produced on their behalf, and the other party to cross-
examine the said witnesses [upon cross-interrogatories and viva voce]
and the party producing the witness for examination to re-examine him
viva voce.

And I further request that you will be pleased to cause the evidence of
the said witnesses [or the answers of the said witnesses and all additional
viva voce questions, whether on examination, cross-examination or re-
examination] to be reduced into writing and all books, letters, papers
and documents produced on such examination to be duly marked for
identification, and that you will be further pleased to authenticate such
examination by the seal of your tribunal or in such other way as is in ac-
cordance with your procedure and to return it together with [the
interrogatories and cross-interrogatories and } a note of the charges and
expenses payable in respect of the execution of this request through the
Fiji Consul from whom the same was received for transmission to
the High Court of Fiji.

And I turther request that you will cause me, orthe agents of the parties
if appointed, to be informed of the date and place where the examination
is to take place.

Dated the day of 19

Form 21
Notice of Judgment or Order (O.44, r.2)
[Heading as in action]

Take notice that a judgment [or order] of this Court was given
[or made] on the day of 19 by which it was
[state substance of judgment or order].

And also take notice that from the time of the service of this
notice you [or theinfant or the patient as may bej
will be bound by the said judgment [or order] to the same extent as
you [or he] would have been if you {or he] had originally been
made a party. -

And also take notice that you [or the said infant or patient! may within
one month after the service of this notice apply to the Courtto discharge,
vary or add to the said judgmentlor order] and that after acknowledging
service of this notice at the High Court at you [or the said infant
or patient] may attend the proceedings under the said judgment {or
order]. ,

Dated the day of 19

To (Signed)
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’ Form 22

Writ of Fieri Facias (0.45, r. 11)
[Heading as in action]

To the sheriff of greeting:

Whereas in the above named action it was on the day
of 19 adjudged [or ordered] that the defendant C.D. do pay
the plaintiff A.B. § [and § COSts or costs to be taxed,
which costs have been taxed and allowed at § as appears by the
certificate of the taxing officer dated the _day of
19 1 i

We command you that of the goods, chattels and other property of
C.D. authorised bylaw to be seized in execution you cause to be made the

sum [s] of § fand § for costs of execution! and also
intereston $ at the rate of $ linsert the appropriate rate of
interest at date of entry of judgmenr] per annum from the day of

19 until payment [together with' sheriff’s poundage,
officers’ fees, costs of levying and all other legal, incidental expenses]
and that immediately after execution of this writ you pay A.B. in pur-
suance of the said judgment lor order] the amount levied in respectofthe
said sums and interest.

And we also command you that you indorse on this writ immediately
after execution thereof a statement of the manner in which you have
executed it and send a copy of the statement of A.B.

Issued by the High Court of Fiji, the

day of 19 ;
 This writ was issued by [agent for of
] barrister and solicitor for the [or

this writ was issued by AB. [the plaintiff] in person] who resides at
The defendant resides (or as the case may be) at

Form 23
Writ of delievery (0.45, r. 1 1)
[Heading as in action]

To the sheriff of greeting:

Whereas in the above named action it was on the day of
19 adjudged[orordered] that the defendant C.D. dodeliver
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to the plaintiff A.B. the following goods, namely [describe the goods
delivery of which has been adjudged or ordered] or* do pay him
$ being the assessed value of the said goods, [and §
damages] and $ costs [or costs to be taxed, which costs have
been taxed and allowed at $ as appears by the certificate of the
taxing officer dated the day of 19 I

We command you that you cause the said goods to be delievered to
A.B. and* that if possession of the said goods cannot be obtained by you
you cause to be made of the goods, chattels and other property of C.D. in
your country authorised by law to be seized in execution § the
assessed value of the said goods to pay it to A.B.

And we also command you that of the said property of C.D. in your
country you cause to be made the sum of $ for Idamages andl
costsand $ for costs of execution and also intereston $
at the rate of § linsert the appropriate rate of interest at date of entry
of judgment] per annum from the day of 19 untit
payment together with sheriff’'s poundage, officers’ fees, costs of levying
and all other legal incidental expenses and thatimmediately after execu-
tion of this writ you pay A.B. in pursuance of the said judgment [or order]
the amount levied in respect of the said sums and interest.

And we also command you that you indorse [remainder as in Form
22]

* Delete this alternative if order is for delivery of goods alone without
the alternative of recovery of their value.

Form 24

Writ of Possession (0.45, r. 11)
[Heading as in action]

To the sherriff of greeting:

Whereas in the above named action it was on the day of
19 adjudged [or ordered] that the defendant C.D. do give
the plaintiff A.B. possession of [describe the land delivery of which has been

adjudged or ordered] and do pay him [$ and] $ costs [or

costs to be taxed, which costs have been taxed and allowed at

$ as appears by the taxing officer’s certificate dated the
day of 19 JE

We command you that you enter the said land and cause A.B. to have
possession of it.

And we also command you that of the goods, chattels and other prop-
erty {remainder as in Form 22].
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Form 25

Writ of Sequestration (0.45, r. 11)
[Heading as in action]

To [names of not less than four commissioners] greeting;

Whereas in the above named action it was on the day of
. 19 adjudged [or ordered] that C.D. should [pay into Court
the sum of $ or as may be]:

Know ye, therefore, that we, in confidence of your prudence and
fidelity, do by this writ authorise and command you, or any two or three
of you, to enter upon and take possession of all the real and personal
estate of the said C.D. and to collect, receive and get into your hands the
rents and profits of his real estate and all his personal estate and keep the
same under sequestration in your hands until the said C.D. shall [pay
into Court to the credit of the said action or matter the sum of §
oras may be] and clear his contempt and our said Court make otherorder
to the contrary.

Issued las in Form 22]

-

This writ was issued [as in Form 22].

Form 26

Stop Notice and Affidavit (0.50, r. 11)
|[Heading as in action]

In the High Court

In the matter of [state the settlement or other document under which the
deponent’s interest arises giving the date and other particulars sufficient to
identify the document)

and

In the matter of Order 50, rule 11 of the Rules of the High Court.

I,A.B.{or C.D.thebarristerand solicitorof A.B.] of make
oath and say that according to the best of my knowledge, information
and beliefl am [or the said A.B. is] beneficially entitled under the above-
mentioned settlement [or as may be] to an interest in the securities
specified in the notice hereto annexed.

Sworn, etc.
This affidavit is filed on behalf of A.B. whose address is
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Notice to be annexed to affidavit,

To the General Manager,
National Bank of Fiji
[or as may be]

Take notice that the securities comprised in and subject to the trusts of
the settlement [or as may be] referred to in the affidavit to which this
notice is annexed consist of the following, namely [specify the stock,
shares, etc., stating the names in which it stands).

This notice is intended to stop the transfer of the said securities and not
the payment of any divident thereof or interest thereon [or and also the
payment of any divident thereof or interest thereon].

(Signed)
A.B. [or C.D. if affidavit sworn by him|

Form 27

Order 53 Forms-~Practice Direction

NOTE— No forms are prescribed by these Rules for use in Order 53
proceedings but NOTE Practice Direction No. 1 of 1981 issued by the
Chief Justice which provides as follows— “For the purposes of appli-
cations under the Supreme Court Rules Order 53, the forms set out in
Atkin’s Encyclopaedia of Court Forms (Second Edition) Volume 14
(1980 issue) at page 70 et sequentes shall be used where applicable with
necessary alteration in the court of trial and with such variations as the
circumstances of the particular case require.”

Form 28

Writ of Habeas Corpus ad Subjijiendum (0.54, r. 10)
[Heading as in action]

To the Governor of our prison at greeting:

We command you that you have in the High Court [or before a
judge in chambers] at ,on the day and at the time specified
in the notice served with this writ, the body of A.B. being taken and
detained underyourcustody asis said, together with the day and cause of
his being taken and detained by whatsoever name he may be called
therein, that Our Court [or Judge] may then and there examine and
determine whether such cause is legal, and have you there then this
writ.
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Issued by the High Court of Fiji the day of 19

‘ Indorsement
By order of court [or of Mr. Justice 1
This writ was issued by of barrister and solicitor for.

NOTICE TO BE SERVED WITH WRIT OF HABEAS
CORPUS AD SUBJICIENDUM (0.54, r.6)

In the High Court

[If in a cause already begun, here insert the title, not otherwise]

Whereas this Court [or the Honourable Mr Justice
] has granted a writ of habeas corpus directed to

[or other person having the custody of if so]
commanding him to have the body of A.B. before the said Court
[or before a judge in chambers] at , on the day and at

the time specified in the notice together with the day and cause of
his being taken and detained.

Take notice that you are required by the said writ to have the
body of the said A.B. before this Court [or before the judge afore-
said] on the day of 19 at

o’clock and to make a return to the said writ. In default thereof the
said Court will then, or so soon thereafter as counsel can be heard,
be moved to commit you to prison for your contempt in not obey-
ing the said writ [or if in vacation application will then be made to
one of the judges of the said Court for a warrant for your arrest in
order that you may be held to bail to answer for your contempt in
not obeying the said writ].

Dated the day of 19

(Signed)
of
To barrister and solicitor for
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Form 29

Attachment of Earnings Order (0.104, r.3)
[Heading as in action]

In the High Court
at

in the Matter of the Maintenance (Prevention of Desertion and Mis-
cellaneous Provisions) Act

Whereas of, who works at as a
(hereinafter called the defendant) is required under a maintenance
order made on the day of 19 , by the High
Courtlorasthe case may bel to make payments of aweek lorasthe
case may bel to ;

And Whereas on the application of the said it appears
that earnings fall to be paid by to the defendant:

It is hereby ordered that the said do make payments out of

those earnings in accordance with the Maintenance (Prevention of
Desertion and Miscellaneous Provisions) Act to the Magistrate of the

High Court at for transmission to the said — ;

And it is further ordered that for the purpose of calculating the said
payments the normal deduction rate shall be a week lor as the
case may bel and that the protected earnings rate shall be a week
lor as the case may bel.

Dated the day of 19 .

To of , and to of

Note—This order does not come into force until one week after its ser-
vice on the said

Form 30

Warrant to arrest an Absconding Debtor (0.111,1.7)

[Heading as in action]
To the Sheriff of Fiji:

Whereas by an Order of the Court made this day it was ordered
that the above-named defendant be arrested and commit-
ted to prison there to be kept until he shall have given bail or security for
his appearance at any time when called upon while the above action is
pending and until execution or satisfaction of any judgment that may be
made against him in the action. _ S ,

These are therefore to command you in the President’s name to arrest
the said and convey him to the prison and deliver
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him to the officer in charge thereof who is hereby directed safely to keep
him unless and until he shall—
(a) deposit the sum of § , OF
(b) surrender his passport and give to the plaintiff a bond
executed by him and sufficient sureties cach in the
penalty of $ or some other security satisfactory to
the plaintiffthat he will not go out of Fiji without the leave of
the court.

Dated this day of , 19 .
Chief Registrar
The Plaintiff’s address for service is

Form 31

Originating Summons for Summary Possession of Land (0.113,
r.2)

[Heading as in Form 1]

In the High Court of Fiji 19  No.
In the matter of ’
[ AB. Plaintiff
C.D. Defendant (if any) whose name is known to
the plaintiff]

To [C.D. and] every [other] person in occupation of
Let all persons concerned attend before the High Court, at

, on day, the day of 19, at
o’clock, on the hearing of an application by A.B. for an order
that he do recover possession of on the ground that he is entitled

to possession and that the person(s) in occupation is(are) in occupation
without licence or consent.

Dated the day of 19 .

This summons was taken out by of barrister
and solicitor for the said plaintiff whose address is [or This
summons was taken out by of agent for

of barrister and solicitor for the said plaintiff
whose address is 1lor when the plaintiff acts in person—this sum-
mons was taken out by the said plaintiff who resides at and

is (state occupation) and (if the plaintiff does not reside within the jurisdiction)
whose address for service is

Note—Any person occupying the premises who is not named as a
defendant by this summons may apply to the court personally or by
barrister and solicitor to be joined as a defendant. If a person occupying
the premises does not attend personally or by barrister and solicitor at
the time and place above mentioned, such order will be made as the
Court may think just and expedient.
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Appendix 2

FEES—REGISTRY
PART I—GENERAL FEES

NOTE— The fees prescribed in this Part shall be taken in all causes and
matters save where different fees are prescribed for the same item in any
other part of this Appendix or any Act or rule.

1. On filing or presenting and sealing any writ, peti-
tion, summons or notice of motion for the commen-
cement of any action, cause, matter or proceedings
other than an originating ex parte application ... 15.00
(This fee covers the filing of whatever process
requires to be filed, the sealing of whatever process
requires to be sealed and the issue of whatever pro-
cess requires to be issued in order to commence the
action, cause, matter or proceedings.)
2. On sealing a concurrent or renewed or amended

writ, petition, summons or notice .............. 3.00
3. On an originating ex parte application, whether
made in Court orin chambers................. 8.00

4. On sealing or issuing any notice of motion, sum-
mons, writ, citation, notice, fiat, certificate or other
document unless otherwise provided for ........ 4.00
(This fee covers both sealing and issuing the
same document where this is required).
5. Onissuing a summons under the Reciprocal Enfor-
cement of Judgments Act or the Foreign Judgments
(Reciprocal Enforcement) Act for leave to have a

judgment registered ........ ... il 4.00
6. On entering an appearance. . .. .ovveeevrarenns 2.00
7. On amending an appearance ...........ovrvaes 200
8. On filing in the High Court a notice of appeal or

a special case or a scheme pursuant to an Act and

setting down the appeal or special case or scheme

for hearing, other than an appeal from a magis-

trates’ court under the provisions of the Magistrates’

Courts Act and the Magistrates’ Courts Rules ... 25.00
9. On sealing a notice of appeal from the Chief Regis-

trar or a Deputy Registrar to a judge in chambers. . . 5.00

10. On sealing an order for entry for trial of any action,
cause, matter or proceedings for hearing in Court
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11

12.

13.
14.

15.

16.

17.

18.
19.
20.
21.
22,

23.
24.

25.

(other than a matrimonial cause) and hearing . ..
(This fee is not payable in respect of an appeal

from a magistrate’s court.)

On adjourning an originating summons from

chambers into Court

On setting down a point of law for hearing in
0761 o
(No additional fees will be payable under Item 10
if later entered for trial.)
On setting down a cause on summons or motion for
judgment under Order I9 Rule 7...............
On sealing a commission or letter of request for the
examination of witnesses abroad...............
On the examination of a witness before anofficer of
the Court or a special examiner (including the
examination of a judgment debtor) or before trial
by a judge:—
(a) In any action, cause, matter or proceedings
pending in the High Court. ... ............
(b) In any other matter ................. ...
On entering or sealing any order made in
(&) 1F:91 1107 ¢ S
On entering or sealing a judgment, decree or order
(other than a decree in a matrimonial cause) given,
directed or madeinCourt............cooveenn
(This includes the fee for settling the judgment,
decree or order.)
On entering or sealing a judgment without an order
or pursuant to an order made in chambers ......
On sealing a writ of subpoena (to include not more
than three NAMES) . ..o vvvvvnierrereerrerarasns
On sealing a writ of executu)n (including a writ of
attachment) .......cooiiiiiiiiinriaainnen.
Onsealing a garnishee order nisi or achargingorder
FUST v veneeerouanenanenenansoonassnesennnnns
On filing any document unless otherwise provided
75 G P
(This fee is not payable on filing a document
already stamped with a fee prescribed in this
Appendix or on filing a notice withdrawing a cause
or an appeal.)
Onanyonesearch ........coveiniiiinnnieany
For any certificate unless otherwise provided
103 SR
(a) For supplying a typed, carbon or duplicated
copy of any judgment, order, decree, docu-
ment or proceedings—per page (wnh a
minimum fee of $0.50) ..........c.ounnn.
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25.00

10.00

15.00

10.00
10.00

8.00
25.00

4.00

10.00

5.00
3.00
3.00
5.00
2.00

1.00
2.00

0.40



26.

27.

28,

29.

30.

31.
32.

33.

34.
35.

(Provided that the Chief Registrar may, for spe-
cial reason, waive this fee in whole or in part)
(b) For a copy, other than a photocopy, in a
foreign language or for a copy ofa plan, map,
section, drawing, photograph or diagram. ..

For supplying a transcript, or a duplicated or car-
bon copy thereof, of notes of proceedings—per
page (with a minimum fee of $1.00) ...... ... .
(Provided that the Chief Registrar may, for spe-
cial reason waive this fee in whole or in part.)
For supplying a photocopy of any document, per
page....... ER R T R

Copy ot a true copy—per page (with a minimum fee
of $1.00 and a maximum fee of $10.00)..........
Upon an application for the production of records
or documents to be given in evidence:—
{a) where the records or documents are sent by
POSt .o
(b) where an officer is required to attend
whether on subpoena or not, his reason-
able expenses and in addition for each day
or part of a day he is necessarily absent
fromhisoffice................... .. ...
(a) On administering any oath or declaration
(except in Court) or taking an affidavit or
an affirmation: for each deponent ...... ...
(b) In addition for cach exhibit required to be
marked ......... ... L
On taking a recognizance ora bond or vacating the
SAIME « vttty e i iiia e
On filing a bill of costs and obtaining an appoint-
ment to tax; — ,
For a bill not exceeding $100...............
For a bill exceeding $100 but not exceeding $200 .. .
For a bill exceeding $200 .............. ... ..
(This fee is to be paid on the amount claimed in
the bill. No additional fee is payable for the
taxation.)
On a certificate of allocatur................ ...,
On sealing orissuing a commission to take oaths or
affidavits in the High Court ... ........... . ...
Where the Chief Registrar or a Deputy Registraris
required to perform any duties away from his
office:—
For his travelling, lodging and subsistence: . ..
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The
reasonable
costs thereof
as certified

by the Chief
Registrar

$

(.40

0.20

0.20

2.00

10.00

1.00
0.50
3.00
7.00

10.00
16.00

1.00
25.00

reasonable
expenses.



PART 2—COURT FEES IN PROBATE ACTIONS, PROCEEDINGS
AND MATTERS

(CONTENTIOUS AND NON-CONTENTIOUS BUSINESS)

38. On the issue of a grant of Probate or Letters of

Administration with or without the Will annexed:

If the net real and personal estate is sworn to be
under the value of:

$ $
2000 ... e 3.00
4000 ... 6.00
6,000 ... i 8.00
BOOO .. 10.00
10,000 ... .o 12.00
12000 ..o 14.00
14000 ..ot 16.00
16000 ...iviiii e 18.00
18000 ...t 20.00
20000 ... 2200
24000 ... 24.00
28000 ... e 26.00
32000 e 28.00
36,000 ... 30.00
40,000 ... 34.00
50000 . 40.00
60000 ...t 46.00
FO000 ... e 50.00
80,000 ...l 54.00
90,000 ... .iiiiiiianiiea 58.00
100000 ...cienienii e 66.00
120000 ... .. i 72.00
140,000 ...t 78.00
160000 ..oviiiiiii e 84.00
180,000 .. .cvniiiiiiiiia 90.00
200000 ... .iiiiiiiee 96.00
240000 ...l 102.00
280000 ... 108.00
320000 ... 114.00
360,000 ... 120.00
400,000 ... 128.00
500,000 ... 136.00
600000 ... 144.00
750,000 ... 152.00
800000 ...t 162.00
1,000,000 .. ..o 172.00
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39.

40.

41.

42.

43.

45.
46.

47.

48.

49.

50.
51
52.

53.

4.

For every additional $200,000 or any fractional part
or $200,000 a further and additional fee of ......
On the issue of a duplicate or triplicate Probate or
Letters of Administration with or without the Wil
annexed ...
On the issue of double or cessate Probate or Letters
of Administration with or without the Will
annexed, de bonis non or cessate .....,.........

On the issue of a grant of Probate of a Codicil or
Codicils, or Letters of Administration with a
Codicil or Codicils annexed, being a Codicil or
Codicils to a Will already proved ............ ..

For re-sealing a grant or sealing an exemplification
ot copy under the British and Coloniaj Probates
Actexclusive of the fees, if any, forevery issuing and
collating the will and other documents filed with
the same but including sealing............ ... ..

For giving notice of reseal ............ ...

For making alterations in grants of Probate or Let-
ters of Administration in pursuance of the order of
ajudge ...

For impounding a grant, or releasing an impoun-
ded grant (inclusive fee) oo

For noting a re-swearing of value and certificate or
securty (inclusive fee) ...................... .

For noting on a grant and the record the addition of
a personal representative (i ncluding filing and
affidavit)............... 0 D

For noting on record of grant that an executor to
whom power was reserved has renounced
(inclusive fee)...................... .. ...

On the issue of a warning to a caveat ...........

For service by the Chief Registrar of a warning to a
caveat ...

For settling the abstract of citation for advertise-
ment, or other advertisement ................ .

For settling and sealing a citation (inclusive
D R

30.00

4.00

6.00

2.00

6.00
1.00

2.60

2.00

4.00

2.00

2.00

2.00
1.00
1.00

1.00

1.00

2.00



55.
56.
57.

58.

59.

ol.
62.

63.
. For supply of forms for probate or letters of

65.

66.
67.
68.

Onsealing extra copies of the citation: for each such

On the issue of an exemplification, in addition to
the fees forcollating..........ooicveiinns

For collating Wills and other documents, per

For 3 photocopies of Will for engrossment on grant,
copy grant and copy oath, including impressing the
seal of the Court, perpage ..................0

For noting renunciations, or any other necessary
matter on the recordof agrant ................

For perusing and settling oaths to lead to grant of
Probate or Letters of Administration with or
without Will or other instruments—per page ....

For perusing deeds and other documents when
NECESSATY—PEr PAZE « v v v evvmnesnnnas Ceeeseans

On filing of an affidavit including renunciation,
power of Attorney, novation and authority ......

For certifying acopyofagrant ................

administration, perform......... ...l

On filing of Qath of Executor or Adminis-
12 2 1 (0

On filing of Administration Bond ..............
On filing of Justification of Sureties ............

On filing of Supplementary Affidavits ..........
Appendix 3

SHERIFFS FEES
SERVICE

1. For receiving and entering process for service. ...

. For service of any process:

(@) within 3 km from the nearest Deputy Sherift’s
OffiCe .ot e
(b) exceeding 3 km from the nearest Deputy
Sheriff's office, for every additional km, in
additionto (@ ... v iie i e

2.00

2.00

1.00

0.20

2.00

1.00

0.50

2.00
1.00

0.20

2.00
2.00
2.00
2.00

3.00

0.25



Fierl FaciAs
Receiving and entering Writ of Execution . ... ...

4. Receiving and entering order of suspension of

Rl

10.

11.

12,

13.
14.
15.
16.

17.

execution

-----------------------------------

Poundage for every $20 or part thereof ... .......
Precepttobailiff ............ ... ... .00 0o ..

Seizure or collection of the sum endorsed on the

Writ of Execution without seizure:

(@) within 3 km of nearest Deputy Sheriff’s
office ........ .

(b} exceeding 3 km from the nearest Deputy
Sheriff’s office, for every additional km, in
additionto(@}.............. i

For man:
(a) in actual physical possession, per diem .. .. ..
(b) in walking possession, perdiem.............

In the event of a nulla bona return being rendered
after due inquiries: for time spent making
inquiries ...

Commission on sale (for every $20 or part
thereof) .......... ... L e,

Delivery of goods in replevin:
(a) within 3 km of the nearest Deputy
Sheriffs office............................

(b) exceeding 3 km from the nearest Deputy
Sheriff’s office, for every additional 3 km, in
additionto(@ ........... ... ovuiii.

For taking a replevinbond ....................
For assignment of replevin bond ...............
For taking a bond of indemnity ................

When goods or animals are .removed, for
warchousing and taking charge of the same
(including feeding of animals) $2.00 for each $40 or
part thereof of the value of the goods or animal
removed or of the sum endorsed on the writ of
execution, whichever is the less. No fee for keeping
possession of the goods or animals is to be charged
after they have been removed.

For work done by Sheriffs officer in
inquiring into any claim for rent or claim
tothegoods ..........................

2.00

2.00
1.00
2.00
2.00

4.G0

0.25

10.00
2.00

5.00

2.00

4.00

0.25
6.00
4.00
6.00

5.00



18.

19.

20.
21.
22.

23.

24.

25.

Preparing notice to execution creditor to
admit or dispute claim and sending same
by post

-------------------------------------

For taking and handing over possession of

property specified in writ of possession—

(a) perman,perdiem................ccuoo....
and

(b) travelling expenses,perkm ................

ARREST

Receiving and entering a Writ or Warrant . . .. ..
Precepttobailiff .............................

For every arrest or collection of the amount

endorsed on the warrant by way of payment or

deposit without arrest:

(a) within 3 km of Deputy Sheriff's office .......

(b) exceeding 3 km from the nearest Deputy
Sheriff’s office for every additional km, in addi-
HON O (@) e i

For conveying to court or to prison from place of
arrest, not exceeding per diem, in addition to
reasonable  travelling  expenses actually
£8 1101 (T

On a release on bail or a bond, where authorised
and filing bailbond .............. ... ... L.

For assignmentof bailbond...................

GENERAL

26. Receiving and entering any process not otherwise

provided for........ ... .. i

27. For executing a search warrant in bankruptcy or

process for possession, attachment or committal or

for collecting any sum entered on any process

without execution:

(a) within 3 km from the nearest Deputy Sheriff's
offitce ... .

(b} exceeding 3 km from the nearest Deputy
Sheriff’s office per 3 km, in addition to (@) ...

28. For any duty not herein provided for ...........
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2.00

10.00
0.30

2.00

2.00

5.00

0.25

5.00

2.00
2.00

2.00

4.00

0.25

Such sum as
the Court may
allow.



29. Reasonable expenses, additional or otherwise,
necessarily incurred in all matters, including sub-
sistence allowance payable to bailiff.
30. For Sheriff or his Deputy attending court on the
hearing of interpleader proceedings:
per hour or part thereof ................... .. 5.00

Appendix 4
Costs
PART 1—SCALE OF COSTS

(DiSCRETION OF TAXING OFFICER)
Lower Higher

Scale Scale
A $
I. Instructions for and writing letter before
actionordefence............ ... ... ... .. 5.00 10.00
2. Instructions to sue inclusive of preparation,
issue, service on one party and affidavit of ser-
vice of a writ of summons (one defendant
only) ... 20.00 25.00
3. For obtaining and filing any necessary
authorityorconsent ,.................... 5.00 6.00
4. For taking instructions to sue from each
additonal plaintiff....................... 5.00 6.00

5. On judgment in default of appearance or
defence where no application to the Courtora
judge is required including entry of a consent -
judgment or a judgment after discon-
tinuance ...........ooviiinininnnnn., 10.00 15.00

6. On any judgment whether in default of
appearance or defence or under Q.14 where
application to the Court or a judge is
required. ... ... o e 10.00 20.00

7. {a)Instructions to defend inclusive of prepara-
tion, filing and service of appearance in res-

pect of one defendant.................... 16.00 20.00

(6) For each additional defendant

represented . ......... ... . . e, 5.00 6.00
8. In addition to Item 7 for each defendant for

whom a guardian ad litem is appointed .. .. 3.00 4.00
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10.

11.

12.

13.

14.

15.

16.

17.

18.

Instructions for Statement of Claim inclusive
of preparation, filing and service ..........

Instructions for Statement of Defence or
Counterclaim or Defence and Counterclaim
inclusive of preparation, filing and
SCTVICE « vt iveesecnenrenncssantoneanssnss

Instructions for Reply or subsequent pleading
or Defence to Counterclaim or Reply and
Defence to Counterclaim inclusive of prepa-
ration, filing and service ........... .. ...

Instructions for Summons for Directions
inclusive of preparation, filing, service,
appearance and order, and also subsequent
incidental notices such as a notice requiring
discovery of documents: but not including a
notice for further directions which if certified
for it to be treated as a fresh summons for
directions . .ovvviretineeninsvnennnnnns

(a) Instructions for and preparation of list of
documents and service thereof ............
(b) Affidavit verifying list if required.......

(a) Instructions for interrogatories inclusive of
preparation of application and proposed
interrogatories, filing and service of same,
attendance in support, preparing, filing and
serving order and perusing answers .......
(b) Instructions to oppose application for
interrogatories and attendance  1n
Chambers ... .oovriiiiariiieennerannns

If the interrogatories settled by the order
exceed 2 pages then for each additional page
or part thereof ...........ovviiiieninnns

Instructions for answers to interrogatories
inclusive of preparation, swearing, filing and
service of affidavit. ...

If foregoing answers exceed 2 pages then for
each additional page or part thereof .......

Instructions for notice to produce documents
or admit facts or documents or any similar
notice not otherwise provided for inclusive of
preparation, filing and service ............
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19.

20.

21.

22,

23.

24,

25.

26.

27.

28.

29.

If any such notice shall exceed 2 pages then for
each additional page or part thereof ... .. ..

Production or inspection of documents pur-
suant to notice inclusive of all services
incidental thereto .......................

Instructions for admission of facts pursuant
to notice inclusive of preparation, filing and
SEIVICE . ovvvin i nninnnnnn.., e

(a) Application for entry of action for trial and
attendance thereat.......................
(b) If pleadings exceed 5 pages for each page of
pleadingsinexcess ......................

Instructions for and preparing for trial
inclusive of instructions for and preparation
ofbrief........ ... .. ...,

Attendance at trial of an action or
proceeding ...............0 i,

Brief fee to extra barrister and solicitor in res-
pect of any proceeding if certified for per

day ..o

Refreshes to barrister and solicitor in respect
of any proceeding perday................

Originating Summonses or petitions
inclusive of all services from instructions to
completion as certified for an inclusive of
barrister and solicitor’s fee thereon for first
dayofhearing ....................... Yoo

Instructions to defend originating summons
inclusive of all services from appearance to
completion and inclusive also of barristerand
solicitor’s fee thereon for first day of
hearing ........ ... ... ... ...

(a) Instructions for and attendance on sum-
monses, motions, and other applications
inclusive of all services from instructions to
completion not otherwise provided for in this
scale.......oi
(b) In addition for each adjourned hearing
(unless a refresher fee is allowed) .........
(c) In addition if necessary affidavits exceed 3

pages then for each additional page or part
thereof ............ ... ... .0 . ..
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3L

32.

33.

34.

35.
36.

37.

38.

39.

41.

42.

Argument on special case or question of law
ascertified for ........... ... il

Taking accounts, making inquiries and other
similar proceedings before the Chief Regis-
trar or in chambers perhour .............

Matrimonial suits. In accordance with each
step in action of this scale, nutatis
MULANAES <. o i e
Appeals from inferior courts or from Chief
Registrar or Deputy Registrar or other per-
sons or bodies not otherwise provided for
inclusive of all services from instructions to
completion  (but excluding  special
applications such as for a stay of execution in
anappeal).....c..oiiii i e

Payment into or outof Court .............

Instructions for taxation of costs as between
party and party inclusive of all services from
instructions to completion................

Instructions for any form of execution
authorised by any rule of Orders 45,46 and 47
where no application to the Court or a judge is
required inclusive of all services from instruc-
tions to completion .. ....... ..o

Instructions for execution where an applica-
tion to the Court or a judge is required,
inclusive of all services from instructions to
completion . ....ooviei i

Instructions for attachment of debts under
Order49 inclusive of all services from instruc-
tions to completion but exclustve of execution
under Rule 4 or of any trial under Rules Sor 6
the costs of which execution or trial may be
separately allowed. ......................

Subpoena ad testificandum and duces tecum
including issue and service for each
L8 U P

Forpreparing and entering a caveat or prepar-
ing and issuing a warning thereto .........

Service fees: in addition to the above fees the
following fees for service may be added in
appropriate cases and where service by postis
not authorised:
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(a) forservice ata distance of more than 3 km
from the nearest place of business of the
serving barrister and solicitor; per km in

excessof 3km.....ooiiiiiiiiiaiie 0.25

(b) If a baliff is employed—all necessary
and reasonable charges properly
incurred and paid

(c) Where in consequence of the distance
involved itis necessary toinstruct another
barrister and soligitor to arrange for ser-

vicetobeeffected. ........vereivinn 5.00

43. In any case a judge of the High Court
either at the trial or on notice of motion made
within 14 days after judgment is pronounced
may certify for an increase in any of the above
charges, of such amount as he thinks fit hav-
ing regard to all the circumstances of the
case.

44. Fees which may be taken by Commissioners
for Oaths shall be as in Item 30 of
Appendix 2.

45. For preparation by the Chief Registrar of an
apostille in pursuance of the Hague Conven-

tion, 1961 . ..o vt e 5.00

46. For any business not covered by the above
scales such as instructions, letters, telephone
calls attendances, etc. the charges in respect
thereof shall be such as the Chiel Registrar
may determine.

PART il—FIXED COSTS

A. Fixed costs are applicable only to the following
cases:

(1) where the claim is for a debt or liquidated sum
in excess of $600.00,

(2) where possession of land is claimed except in
suits between landlord and tenant for posses-
sion of land or houses where the annual value
or rent does not exceed $800.00,

(3) in any other case where the Chief Registrar
authorises the endorsement or recovery of such
fixed costs, not exceeding those set out in this
part, as he may think fit.

B. Save where expressly otherwise provided the fixed
costs allowed in this part include the Court fees
and other disbursements recoverable from the
other party.
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EigHT-DAY COSTS

1. The amountofcostsindorsedona writ of summons
claiming a liquidated demand only, under Order 6,
Rule 2(1) (b), whether indorsed with a statement of
claim or not shall be:

$

Ifonedefendant......ocvvennenvanannnereaers 40.00

For each extra defendant ........covenearees 5.00
2 In addition to the above the following may be

added to provided for the contingency of sub-

Gtituted SEIVICE « v v e vvrarsnonansennansnsnss 15.00
3. Where service out of the jurisdiction is ordered the

following additional allowances shall be

added v. et 25.00

Appendix 4

JUDGMENT IN DEFAULT OF APPEARANCE OR OF DEFENCE
FOR A DEBT OR LIQUIDATED AMOUNT ONLY OR FOR
POSSESSION OF LAND

(The following sums apply whether or not the statement of claim is
indorsed on the writ)

$

4. On entering judgment for a debt or liquidated
AIMMOUIIE « v v evverensnsamnennesarassensssorsnes 25.00
For each extra defendant served .......convee 5.00

5. On entering judgment for possession of land only

or for possession of land and a liquidated
GUITL + vvvveeareensonnnnnusnannnssnenerssaeans 25.00
For each extra defendant served ....ovveveeens 5.00

6. Additional allowances applicable, unless taxation

is ordered:

(1) Where substituted service ordered and
T oy« H T A 15.00

(2) Whereserviceis ordered and effected out of the
JUASAICHON + v eva e 25.00

(3) Moneylender’s cases—
Application for leave to enter judgment under
Order 83, Rule4 ... covnrurrrrnranrens 15.00

(4) 1f separate judgments against more than one
defendant are necessarily entered, for each
such additional judgment ........ccooene 10.00
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10.

JUDGMENT UNDER ORDER 14

. (@) Upon entering judgment after obtaining an

order for judgment under Order 14 unless taxation
isordered ...... ..o

(b) For each extra defendant ...... e

]

. In addition, for each adjourned hearing unless

taxation is ordered

GARNISHEE PROCEEDINGS
(Order 49)

JUDGMENT CREDITOR's COSTS

The costs which may be endorsed on the Garnishee
Order Nisi shall be

45.00
5.00

8.00

25.00

ON IssuiNGg A WRIT OF FIERI FACIAS, ORDER OF

ComMMITAL OR WARRANT
The costs which may be endorsed on the Writ,

Order or Warrant in addition to Court fees
endorsed thereonshallbe.....................
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