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On 6 May 2018 the appeilant drove from her home with her four-year old duughter.
She drove off the road and down the bank of the Rewa River. Atter a lime. the
appellant ted her daughter to her body with a scarl and went into the river knowing

she could not swim. The appellant was eventually rescued but her child had drowned.

‘The appeliant was interviewed over two davs at the Nausori Police Station. During
the course of the interview the appellant said that she was thinking w kil herselt and

her youngest daughter by driving the car into the river.

The appetiant was charged with murder and. foltowing a four-day trial in July 2019,
was convicted on that charge'. She was sentenced to life impriseament with the Judge
exercising his diseretion not to {ix o minimum term before pardon might he
considered.” On 13 August 2019 the appetlunt filed wn apohication for leave to appeal
against convietion and sentence. Almost 1 vear later. on 24 Tuly 2020, the appelian
by her counsel filed a notice of abandomment of her sentence appeal. Accordingly,
pursuant w5 39 of the Court of Appeal Act. the appeal agamst sentence is deemed

dismissed.

In his Ruling delivered 7 December 2020, His Honour Promurtilaka RIA refused the
appeltant’s apphcation for leave to appeal against conviction.” She has renewed her
application to this Court. Al the hearing of the renewal application the Court raised

with the appeblant her sbandonment of the sentence appeal. Having awde inquiries of
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the appellant. the Court was satisfied the abandenmem was voluntary and considered’

and dismissed her appeal against sentence.

Preliminary point

=4

At the start of the hearing before us My Yuius, counsel for the appellant, raised an
issue in regavd o Premariiaka RIA sitting when carlier, as a single Judge. His Honour

had refused the application for leave o appeal.

g When asked why he had snot raised the point carlier My Yunus sald counsel only
fearned of the composition of the Court on the preceding Monday. Mr Yunus also
emphasised he was not suggesting bias but one of the concerns raised hy the appeal
wiys the voluntariness of the Police interview. Deciding the leave application as the
single Judge. His Honour had ruled that this ground of appeal had no reasonable

prospect of success,
g, Prematilaka RIA made two points to counsel:

9.1 His raling on the application for leave was based on Himtited material and did
not finally dewrmine the appeal. The Court of Appeal was open w be
persuaded that the appeal had merit on the basis of all the relevant material

now before it and by the submissions of counsel.

9.2 Mr Yunus advised the Count that his client wamed the issue raised, he had
raised it and they were ready 10 proceed. In response. Justice Prematilaka
asked counsel to make his position clear. Was he makiog. or did he propose

o make. a formal application for recusal?
8.3 Mr Yunus withdrew his objection,
10, I turn then o the seven grounds of appeal,
Grounds of appeal

1 Counsel submitted the first two grounds could be taken rogether. 1f the appellant

suceeeded on either ground then. he argued. the other grounds hecame unnecessary,

+ See Maslrews v Stare 20101 FISC 50 CAC GO 20085 (TT/820 1),



12, The frst two grounds of appeal are:

Ground ene: the learned Trial Judge erred indaw and in fact when he did
not hold a voir dire inquiry when there was evidence that the right 1o
remain silent was not properly explained fo the Appellant. thus the
confession in the caution interview was tainted,

Ground fwor the learned trial judge erred in law and in fact o admit the
caution interview i evidence when there was evidence of breach of the
right of the accused that is the right o remain silent enshrined in the

Constitution.
LHscussion
13 Section 13 of the Constitution provides:
h Evers person who s arrested or detained has the right -

tar o be informed prompiiv, ina language that be or she uwaderstands, of -

(i) the reasen foe the arrest or desention and the sature of any
chirges that may be brought seainst that person
(i the right 1o remain silent and

(it the consequences of pot semainiag silent:
iy toremain siles

14 AL the beginning of the interview ai the Police Swdon on 7 May 2018 the appellant
wias told she wax not obliged to say anvihing and thal she bad o right to consult a

fawver, The night o sitence was explained in the following terns:
Mrs Rozleen Razia Khan under the the provisious of the Constittion. you bave 4
right to remaln sifent bul in that case we wonld not be able o gel your side of the
story and 4s such we may have fo proceed further and prosecute you for the

atlegaiton with the evidence currently on band. You shall feel free o make yowr
chotee now. are you willing W remain stlont or vou will answer 10 the gquestions?

Agiss L will answer the guestions.

15, The appeliant then proceeded, as she said ar trall to el them all that she knew 1w
response to whatever they asked of her.” Her entire statement hecame the “caution

interview” that was admited in evideaoe af iad

16, Abthough counsel dealt with the {irst two grounds together there i3 an essential

ditference between them. in the first ground the appeliant argues that the el Judge

5 Transeript of wial p39.
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19,
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erred in failing to hold a voir dire inquiry, in the secomd ground the appellant argues

that the trial Judge erred in allowing the caution interview (o be admitted in evidence,
Crround !
Section 288 of the Criminal Procedure Act provides—

When necessary 0 determine any issue during the course of a trial in any court, 2
Judge or magistrate may proceed 0 determine the issue by a voir dire. A voir dire
may be conducted prior 1o the swearing v of the assessors bat after the avoused
person bus pleaded o the information.
Az s 288 provides, & voir dire - a wial within a tdal ~ may be condudied during the
course of a teial, it may also be held priov to trial:®
[24]  Whenever the court s advised thin there is chailenge 8o the confession. i
st hokd a trial within g teal on the ssue of admissibliity unless cousisel
for the detence specifically declines such 1 hearing, When the accused i
not represented atrial within g mial must alvays be held, AL the conclusion

of the trial within g trial, 4 ruliug otust be given belore the priveipal wial
proceeds Further.

{23 Trwould seem Hely, when the acoused i3 reprosented by counsel, that e
court will be advised early In the hearing that there i a challeape o the
confession, When that is the case, the court should ask defence counsel i
a trial within a trisl is reguired and thes hear counsel on the best time i
which to hold it
Al a pre-trial conterence on 12 November 2018 the appeliant’s then counsel advised
that she intended o challenge the caution interview on the grounds of oppression. The

matter was listed for mention on 26 November 2008 for “vair dire grounds™.

On 26 November 2018, counsel advised she would be {iling voir dire grounds, On 21
January 2019 counsel was given feave to withdraw and My O'Driscoll formally
marked his appearance as counsel for the appellant. My O Driscoll continued to

represent the appellant through the trial and ail sentencing,

The trial begon on 8 July 2019, Arthe outset, and with the appellant prosent, the Sate
confinmed it was relying on the caution interview. Importantdy, Mr O Driseoll

advised: “the aecused is not challenging the voluntariness of the caution interview™”

Rokonabote v Phe Stafe {20061 A MY AALGAR 20055 (14 Joly 20067,
Transeript of wrial, pl3
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22 The st prosecution witness was the interviewing officer. When she began o read

e caution interview the gl fudge stood down the assessors and sent out the

prosecuiion witness, He was concemed about the way inowhuch the appeliant s night

10 silence had been wdminisiered,

23 Counsel returned that atlernoon to argue the point. Counsel for the prosecution filed

.,

subimissions and Mr O Driscoll filed two aushorities. The Tudge delivered hisg ruling

on admissibility ihe following moming. 9 July 2019 His Honour relied on the

tollowing pussage in Stare v Mutia emphasising the importance of the expression of

the right 1o silence”

Seetion 1301 of the Constmuion states thal every person who is arrested or detained
has the right o remain silent and that the right must be administered promptiv. in g
language that the accused wsderstunds. fn FE7 the conciitaional righi 1o renunn
sfene must he adminisiored b mgualified werms. Otberwise, te right will become
a dead Jestter. In the peesent vase, the right to remaiiy sifent was qualified by an
meentive to el s side of dhe story oomoid being charaed based on the alfegation.
The quaiifications placed on the rght W remain stlent are mapproponte and
abjectivnable. The qualilicanons were placed by an experencaid police offcer
without any justification. The qualiBcations breached the Accused’s constitutional
right against seltinerimination. {vy emphasisy

24 The trial Judge went on o reach the following essental conclusions:

2401

24.3

The interviewmng oflicer had not properly explained 1o the accused her

right 1o remain silent (at [8]),

fhe interviewing otficer misrepresented the position by wiving the
recused the impresston she might be prosecuted on the available evidenee
if she remained sifent. That suggested there was a tikelihood of not heing

prosecuted i she did not remain sitent: (at (81

The appeilant did aot challenge the volustariness of the caution interview,
IV i bad been found that the answers were not given voluntarily, the
statement should be ruled inadmissible. The Judge had no difficuln
acvepting she had given hey unswuers voluntarily during the inerviow: {at

{1,

N Slede v Riran HAC 200 of ZUTK 19 July 231V
o Sreape v Mz 2019] FIHC 188 HAC260.2018 (13 March 2010

6
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244 The issue therefore became whether the caution interview should be
excluded on the grounds of unfairness. Applying Sire v Kumiart and
having considered “the facts and circumstances of this case and the public
raterest’” the Judge decided to exercise his discretion in favour allowing
the interview to be tendered in evidence: (J11] - 1131

Mr Yunus submitted the appeliant’s main issue was with the Judge's ~tatlure 1o hold

a voir dire inquiry to determine the admissibility of the caution interview on the

ground of unfairness”. Having rehearsed in some detail the process leading to the rial

Judge’s “Voir Dire Ruling”, ¢ (s apparent that he did conduet an inquiry into the

admissibility of the caution statement and whether it should be excluded. Therefore

the first ground cannaot succeed.
Gronwnd 2

The second ground of appeal is that the tria) Judge erred in admitting the caution
stalement because the statement was obtamed in breach of the appellant’s right o

silence,

Having concluded that the appellant’s right to remain silent was not properly
explained to her. the issue for the irial Judge was whether or hot he should exclude the
staternent on the ground of unfairness. The Judge referved 1o Ganga Rom Shiv Charan

v & in which the Couwrt of Appeal addressed the point:'

i will be remembered that there are two matters each of which reguires
constderation 1n this area. First, i1 must be established affirmatively by the Crown
bevond reasonable doubt that the stetements were voluatary In the sense that they
were not procured by improper practices such as the use of force, threats of prejudice
ar inducement by offer of some advaniage — what has been pisturesguely deseribed
as “the flattery of hope or tyraany of fear”. Second. oven if such voluntariness is
established there s also beed to consider whether the more gengral ground of
upfairness exists in the way iy which the police behave. perhaps by breach of the
Judge’s Rulbes Talling showt of everbearing the will, by trickery or anfadr treatnent,

His Honour alsa referred to Srate v Kumar v which the High Court declared:'”

The effects of non-complinnes with section 27(1¢) of the Constitution, or of a
fnding of an itinformed waiver, mav be the exclusion of any stmement ubtained

it}
I
iz

Steate v Kumor {J002] FIFC 1942 HACDOOTD 2007% (11 Juls 20023,
Crunges Rom Shiy Charan v R Cripvdinal Appeai Mo AALIDMO of T98F {13 July 1984)
State v Kwmgr 20071 FIHE 194 HACOO0ZD 20025 114 July 2002y



therehy (srare v Mocd Clod Lo Crim, Case 399 Labase High Court), The
discredion o exclude musi be exeroised wfter u blancing of the doensed s righty,
eined pushiie inperest pighies 1o the efficient mvextisarion of crine,

(Trial Judge s emphasis

249, His Hooour then concluded that “having considered the foets and circumstances of
this case and the public interest™ it was appropriate not o exclude the staterment on the
grounds the right to silence was not explained properly.” {n permiting (he statement
o be tendered 1 evidence His Honour added thal whether the accused gave the
answers recorded in the sttement and whether her answers were (rie el 1o be devided

at triad,

kit i note thal the irial Judge was not explicit about the factors that were relevant to his

consideration of the public imerest. Tasked Mr Yunus what factors maight property be
ttken inte account by a Judge when balancing the facty and circumstances of a case
such as this against the public inferest. Mr Yupus submitied one factor would be the
public interest in the officent fnvestiganon of erime. That of course refloves the

frequentdy guoted passage set out shove Trom Srate v Kumar,

31 But in Srate v Kumer the leamed Fudpe's observation was made in the context of ap
alteged fatlure by the prozecution to el the accused he bad a right o consult counsel.

The observation was made i the course of & discussion about the right 1o counsel
constituiing @ procedural safeguacd for the accused. I that context consideration of

the other side of the coin namely the “public interest rights we the efficien
unvestigation of erime” makes sense. The relevance of the public mierest i the
efficient investigation of erime is less obvious when the trial stage has been reached.

By the commencement of trial the investigation has long coneluded.

32. What public interest factors then might be relovam o a considersztion of the
asdmissibility of o caution statement when 1 emerges during triab that the shivement
was tnproperly obtained (hoecause there was 1 breach of the accused’s constitunional

right 1o be properiy wformed of the right to silence)”

33 In some comparapie jueisdictons the courts are reguiesd o determine whaether or nol
the exclusion of improperly obtained evidence s proportionate (o the impropriety by
means of a balancing process that gives appropriate weight to the mmpropriety and

3 Sreme v Ahan L2010] FIFIC 12040 HALZ00.2018 49 July 200uaip 4



32,

takes proper account of the need for an effective and credible svstem of justice. The
balancing procesa is achieved by considering factors such as the impenance of the
right breached by the impropriety and the seriouspess.of the intrusion oa the right; the
nature of the impropriety {whethér it was deliberate. reckless. or done in bad faithy:
the natare and quality of the improperly obtained evidence and the sericusness of the

offence with which the accused is charged, ™

it is not apparent what factors the trial Judge took into accaunt when he considergd
the public interest bt applying, for example. the factors just outlined His Honour's
decision 10 admil the statement into evidence was justified,  Without doubl the
appeilant’s right 0 be properly informed of her right o silence is a fimdamental.
constitutionally protected right. But there was no suggestion the impropriety was
deliberate or the result of bad faith or an attempl to overbear the appeilant’s will. In
fact. the mterviewing officer was cross-examined af some length aboul the inferview
process. aboul what happened during two-hour gaps between some questions. about
the najure of many of the questions and about the answers 1o those guestions bul at no
stage did counsel cross-examine the efficer about the way the caution had begn put o
the appeliant. There was no suggestion that the iipropriety had been other than 2
carcless lapse.  Careless lapses in administering constitutional rights are of course to
be avoided and may of themsebves justify excluded improperly obrained statements

from evidence.

Iit this case, when balanced against the seriousness of the charge and the nature of the
appeliant’s statement which was buth nculpatory and exculpatory, the wrial Judge's
conclusion that admission was in the public interest way principhed and available to

him.

I£ is important to add & this stage. that even iF the Judee was wrong to xlmit the
caution interview, without it, there was sufficient evidence 1 supporn the convietion,
The evidence is discussed further in relation to other grownds of appeal but at this

poirit it is sufficient to record that on her own evidence. the appellant ted her daughter

H

4

See for axample s 3 ol e Mew Zenland Evidence Act 2006,
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41.

1o herself with a scart and jurmped inte the water knowing she could not swim and in

i

the belief that if anyihing went in the water at that place. it iy nover found

The appellant’s evidence at trial was sufficient to prove that she engaged in condugt
that caused the death of ber child and ended 10 cnuse death, or that she was reckless

as to causing death.

Crrovmd thrve

Under this third ground the appeliant argues that the trial pudge erred i allowing the
post morterm report (o be tendered in evidence by a Detective Corporal who was not

the pathologist who conducted the post mortem,

The elaborate written submissions on this pointoverfook a key faen there is no dispute
abott the cause of the child's death. Thirteen faers were admitied for the purpose of

i

trisd, The 3% addressed the cause of death:

i3 THAT the Post Mertom Report of the deceased duted 80518 revealed that

she died from Agphysia Drowning,
This admitted fact whick the parties agreed pre-uial reflected the conclusion as w the
cause of death that Dr Kumar reached in his post mortem report, D Kumar, Senior
Forensic Pathology Registrar concluded the condition ~directly feading 1o death” was

asphysia caused by drowning.

The post mortem repert was disclosed to the appellant prestrial and the appellam
admitted the deceased died from drowning. The appeliant did not take advantage of
s 1331 of the Criminal Procedure Act and reguire Dy Kumar o attend as a witness

nor otherwise confed the cause ef death.

As His Honowr Promatilaka RIA observed at [25] of his Ruling the tendering of the

post mortem report was merely a Rrmality.  Trs prodietion through the Detective

Corporal (who was attached to the orime seene vestigation and produced the booklet

of phowgraphs as well as the post moetemt report) was not in breach of 3 135 of the

Criminal Procedure Aot 2008,

U Tegnseripe of trial p 248

i



43, There is no

merit in this ground of appeal.

Giround four

44, Under this

head of appeal the appellant submits the tial Judge erred in law by

directing the assessors that the appellant, rather than the prosecution, had the burden

of proving diminished responsibility,

43, I summarise the position under the Crimes Act regarding the burden of proot in the
context of a defence of diminished responsibility:

43.1 Where g person kills another in circumstances that would (but fr the
provisions of s 243} constitute murder but ut the tme of the aut cawsing
death the person was in such a state of abnomuadity of mind as tw
substantially wpair the person’s capacity to understand what they were
doing. or cemirol their actions or know that they ought not fo do the act.
that persen is guilty of manslaughter oniy.™

43.2 It is Tor the person charged (ie the defendant) “to prove” they are liable
be convicted of manslaughter only.'”

433 Where the law expressly requires a defendant 1o prove a magter the law
imposes 3 legal burden which the defendant must discharee on the halance
of responsibilities. '

46, The essence of the appeal on this greund is that the Judge failed 10 divect the assessors
that the prosecution had the legal burden of disproving the appellant’s defence of
diminished responsibility. The appellant refies on s 37(2) which provides:

Lagal burden of proof- prosecution
37 e
(2} The prosecution also bears a legal burden of disproving any matter in
relation to which the defendam bas discharged an evidential burden of
proof imposed on the defendant, {Emaphasis added)
6 Crimes Act 2000, < 245¢ 1.
i Crimes Act 2008, 5 245,

i3 Crimes Act 2009, 55 B by and 61,



47

48,

49,

50,
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The appeliant™s case on this ground misconstrues the burden of proof provisions.
Uinder s 37121 the prosecution is required to disprove a matter in relation w which the
defendant has discharged an eviderrial burden of proof. To discharge an evidential
burden in relation to 2 matter, the person ot whom the burden resis need enly adduce
or point to evidence suggesting a reasonable possibility that the matter exists or does
not exist. So that in this case, if the appellant had only an evidential burden of proving
abnormality of mind, then the prosecution would have been reguired o disprove that

defence beyond reasonable doubt.

But the appellant did pot bear an evidential burden. She bore a legad burden 10 prove.
on the balance of probabilities. abrormality of mind at the relevant iime. Accordingly,
§ 5702y on which the appellant relies for this ground of appeal 5 not relevant, It
follows that the hadge was not in error in not divecting the assessors slony the lines of

5 AT,
Uratiud b

Under the fifth ground of appeal the appellant argues thai the Judye erred in tailing
reduce the charge from murder 1o manstacghter when there was ovidence o support a

reduction in the charge.

The prosecution relied on a report prepared by Dr Gaitkwad who was employed at 5t
Giles Hospital as an acting Medical Superimendent. D Gaikwad. a psychiamist,
described his role as a psyehiatrist and drew o distinetion between psychiatry and
psvehology. Where psychologists do not have to be medical doctors Dr Gatkwad
explained. a psvehiawrist is 2 medical doctor who tocuses on diagnoses, management
of complex and serious mental iilness. and a range of therapies including medication

and elecirie convulsion therapy

Dy Gatkwad had evaluated the appetlant pursuant to a court order.  Based on
information received from the appetiant during his lnterview with ber, the charge. the
sumunary of frows and court orders. information obtained from the scecused’s husband
aver the phone and the appellant’s madical records. Dy Gatkwad Tormed the opinion
that the appellant was aware of her actions at the refevant time and had no mental
iliness.  Under crosseexamination Dr Gaikwad's evidence was that from the

information he obtained from the appellant at the relevant time. her aotions appeared
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to be impulsive when she leamned her husband was taking steps 10 gain custody of

their chiidren.

The appellant wkes no issue with the Judge's directions to the assessors about Dr
Liatkwad's evidence. Counsel submitted thas “rightly. the learned Judge has directed
the Assessors that his evidence is of medical opinion and must be serulinised ke any

other evidence for its strengths and weaknesses™,

The appellant eriticizes. however, the Judge’s “faiture™ 1o guide the assessors on how
to approach the evidence of Ms Vuru. the Sentor Psvehologist who prepared a report

which the appeliant relied on to support her defence of dimimisied responsibility,

In her report Ms Vure cunvassed the appeliant’s arranged marriage at the very voung
age of 16, having her first child a1 the age of 17, her second four yoars later and her
third child spme nine years after her second. The thivd child. the appellants daughier,
was four years old when she drowned in May 2018, Ms Voru also narrated the
appellant’s domestic lite, the fact her husband was mostly away, her responsibilities
to her husband’s parents and the general lnck of his moral support. Ms Vuru touched
upon the five-year affair the appellant had and described the week immediately prior
10 the drowning, The appellant was away from 38 April to 5 May attending a religious

festival in Labasa, Her children were not with: her,

Whenthe appeliant returned bome there was an argument with her husband about why
she went 1o Labasa.®  The next morning, 6 May the appellant’s hushand went
shopping, dropped the shopping home and said he was going 1o do some maintenance
oo the truck, Buot he returned with two police officers who brought custody papers.
The appellant was incredibly upset and begged thers nat to ke the children. They
pointed out to the appellant a court date on the pupers and said to Ber that she would

solve her problem in court.

Ms Vani's report sunply states that upon the appellant’s retaen home from Labasa on
6 May she was served with custody papers. But the appellant herself gave evidence
that she retumed home a day earlicr and deseribed the argument ansing out of her

absence.

Transeript of trial, pié,

el
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63,
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Ms Vuru set out what she deseribed as “impertant contrtbuting (actors tha ted to the
crime” namely an unbealthy relationship with continuing accusations from her
husband and in-laws, abusive language during arguments. poor support, being

overloaded with family responsibilities and loss of rust.

Ms Vuru concluded: At the eritical moment she was psyvehologically raumatised
and pushed (o an extreme without proper and logically thinking which resulted in the

incident™.

The appeliant submits that wking the prosecution and defence ovidence i s entirery
“it s clear that ber mind was substantially impaired at the time she commined the
offence” thus her culpability is reduced and she should have been convicted of

manslaughter.

Ms Vurw's report svmpathetically describes the very real domestic and muarial
difficulties that bave beset the appetlant. Her martial experience 15 of foneliness and
lack ol moval support. Ms Vura's report tended o focus, however, on what bed the
appeilant to take the actions she ook rather than the state of mind that 5 243 requires

in veder W prove diminished responsibitity.

For example. in cross-examination. Ms Vuro was asked whether a psychologically
traumatised person can still be aware of thoir setions, Ms Vuru answered oot fully”
ard that whether a psychelogically raumatised person could conrol their activns

depended on the situation they were in. Ms Voru did not amplify “fully.”

At [441 - [33] of his summing up, the triad Judge gave clear. appropriate and complete
guidance on the defence of diminished responsibitity.  The Judge summed up
accurately on the nature and degree of abnormality of mind required for responsibility
tor be diminished, the burden of proviag the defence and the consequence of the
detence being proved namely. “that she should be found not guily of murder and

guiliy of the lesser charge of manslaughier™.
{ind no faul in the summing up.

Nor was there any principled bagls tor the Judge o reduce the charge from murder o

mansfaughter. In all the circumstances of this case. iU wouldd not bave been proper {or



him to do so. As Lord Bingham stated when delivering the opinion of the Fouse of

Lords in R v Coutrs:™

The publicinterest in the administration of justee Is .. best served if in any
trial on indictrent the frial judge leaves to the jury, subject 1o amy
approprigie caution or waming, but irrespective of the wishes of trial
vounsel, any obvious ahernative oifence which there is evidence o
SGPPOT.

Crravend xix

The appellant contends the Judge erved in failing to divect the assessors to consider
whether the act of jumping into the river with the deceased was done under imminent

threat w her it as there was evidenee her hushband had threatened to kill her.

The appellant peints to two sentences from a passage in the Judge's summing up as

evidence there wus a threat to kil

‘She agréed that ber hushand and her fumily knew that she was having an aftair
for the pasi five years .. She also said in answer 1o another question that her
husband threatened o kil ber and the person she was going o stay with.

Hois important that the two noneseguentinl sentences counsel relies upon wre
considered in context. | therefore reproduce the fengihy passage of the trial Judge™s

summing up in which the senfences appear:

[35] During vross examination, she said that. afier lstening to everviling, she did not
know what she was doing when she was drivisg the vehivle with the deceased. When
it was supgested that she was informed by the police officers that she can fight for
her ehildren, her answer was 45 [was served with ihe cistodv papers, T avked my
frsbenred “why you did this . because [asked hivr before leaving Labasa, that “hove
o filed cuyiody for ohildren” and e said wo' 8o, whoar wes thet? And he swidd fo
e, Fineve fust colfled vowr o serve the papers . She agreed that her busband and
her family knew that she was havieg an affair and she suid that the husband knew
about the affair for the past § vears, When it was suggested that she had the intention
tor kil herself and the deceased. she said that "dfter my car went off the road, [eatled
my husband. He didat respond (o me. So Fhad no other aprion and 1 ook my
chaughier with me wind § fnped. Becouse it was dark avd there was e one around
to help me onl”™ . In answer fo anotier question she said thar 7 fust kaew dhar Felidn 7
ko frow po sseine So, D wifl e with e never mind dead or afive” . She also said in
answer fy agother quesiion that her hushand threatened w kil her and te person she
wis goiig 1o sty with, (Triad ludpe's emphases)
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68. Paragraph {33] ol the summing up s tavourable 1o the appellant because it tes the
psgerted threat to KU wath the reasons for jumping. Bur of wl the appelant gave the

following evidence as to how and why she jumped into the water with her dougluer:™

[ tied my daghter because my daughier was alone there with me and | dide’t know
what to do, the only thing that came to my mind. my husband had siready applicd
the custody, he will whe all the children, and this isthe onby wav §ean be with my
daughter,

When 1 jomped into the water ted with my davghter | just kaosw that | don’t hoew
frow 1o swim and thie place iy knewn that 1 anyvthing goes 1o the waler is nover
forund.

After oy var went off the road. | called miy husband, he didn™t respond o me. So
had no other eprion and | ook my duughter with me and | jumped.

€20 put i 1o vou, vou knew fwas wrong o Jump o the river with your daughier.
bust vou did so?

A1 st know that Ddidn't know bow woswim, So b wilt be with ber never mind
dead or alive,

04, [hese are the reasons the appeliant gave at wial for jumping inte the water with ber
ehild tied w her, The appellant did nolimention any threat o kil ber untd prosecution
counsed, in cross examination said 7] put 10 1o vou. vou were a coward in facing the
consequences because ol your marital Hfe?” The appellant answered: "No. 1 was
threatened by my hushand that he is going to kill me and the persorowvhom L am going

1o stay with.”

70, Aceordingly. there being no evidence sl trind that when she jumped into the waler the
appetlant operated under any, much less an inent. threat to her Bife the hudpe was
not required 1o dirset the assessors 10 consider whether the act of jumping nto the

river was done under imminent thres 1o Hife,
Crrannd T

71. Under this grourst 11 is said the fadge erred o failing to diree the assessors that killing

in pursuance o a suicide pact is a defence 1o murder: shere was evidence the appeilant

21 Transerip of trial pp 248 and 252,



72,

74.

75.

74.

tied her daughter to her chest: they jumped into the dver (o die together and the

appetlant intended to kill hersell with ber daughter by jumping into the river.

Counsel was asked i the appellant imended 1o pursue this ground. He confirmed it
was not abandoned but relied on his written submissions and advanced no further oral
argument in support, The written submissions acknowledge the suicide pact was not
vigorously argued by the defence but there was evidence the dppeflant intended to kill

herself with her davghter by jumping in the water.

Under s 249 of the Crimes Act a peeson charged with murder may raise a defence that
they were acting in pursuaice of a suicide pact. For the purposes of 5 249 a suicide
pact means “an agreement between two or more persons having for its object the death

of gt of them. ..~

Without dwelling on this tenuous ground of appeal it seems to me that the survivor of
a suicide pact should be in a position w point 10 evidence that the non-survivor had a
settled and informed intention w take his or her own life, or at the least 1o have
consented 1o dying. Without any such evidence and in the context of a dependent.

vulnerable four-vear old. the arsument is untenable.
An observation about the challenges to trial direetions

Before coneluding it is important w note that the appeliant’s grounds have been given
full consideration even where the complaint is a failwre in the trigl Judge’s directions.
Three of the grounds were in that category. Yet after summing up the Judge asked
counsel ifany re-direction was sought. It was not. o this appeal no reason, much fess

anv cogent reason, 1s offered for the tailure to seek re-divections,

The Supreme Couwrt has warned that such failures should be held against the party as
having employed s deliberate tactic 1o find an appeal point.™ Because of the unusig
and distressing faels of this case. however. the appetlant bas been giver a full hesring
and (barring the il-conceived seventh groundy her appeal poinis have been fully

considered,

Affaar v Sere {2018 FISC 17w 1253 cting Varostke Tiwar v State (2016) FISC 35
£26 Adgust 2016},



The appeal has no reasonable prospect of success.
Orders.

1) Leave w appeal against conviction is refused.

I} Appeal against conviction is dismissed.
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