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Background

3.

On 15 March 2018, following trial in the High Court at Lautoka. the appelian! was
convicted on one represeniative charge of rape’ and one charge of indecent assault?!. He
was sentenced to imprisonment for 13 years and 1} months with a non-parole period of

[} vears.

On 26 June 2019. some 14 months beyond the statutory timeframe for appealing.” the
appellant applied for an enlargement uf time in which 10 appeal his convictions and

sentence.

The appeliant filed a further application for an extension of time and supporting atfidavit

on 10 June 2020,

On 21 January 2021 the Legal Aid Commission filed an wmended application for an
extension of time. There are two tundamental diflerences hetween this and the first

application filed on 26 June 2019:

6.1 Where the 26 June application advanced 10 grounds for the conviction appeal.

the amended application advanced only two: and

6.2  Where the 26 June application advanced 12 grounds in support of the sentence
appeal. the amended application did not address the sentence appeal and sought
only leave 10 appeal out of time against conviction, That said. the document was
headed “ Appeliant’'s Amended Notice of Appeal out of Time against Conviction

& Sentence™,

Tl 1

Crimes Act 20090, 5 207(F) and {2},
Crimes Act 2000, 5 212(1).
Court of Appeal Act, 5 26(1).



5,rounds ofappeai a;,amsl sentence.

The 'a'pphc'airlon- for enla-rgcmcnl ot'lime‘ was considered by a single Judge of appeal -
-pursuam s _15(1 }of the, Court ol'AppeaE Act. In a camprehen‘;lve rulmb deiwe: ed on

3 Sepiember lhe JudL_e dtsmrssed the apphcauun

On'9 November 202}_,_ p'u_rsﬂam 108 35(3yof the C ourt of Apped! Act, the appellant ﬁk_:'d
a renewal notice for enlargement of time of time in which to appeal. The grounds in
support -of the proposed appeal against corviction were.identical to the two grounds
advanced in the application filed by.the: Legal Aid Commission.

The courts may fook with some leniency upon procedural lapses by incarcerated

. -appellants when they are not legally represented. In this case thé delay in filing the appeal

is substantial. Nevertheless. this Court is obliged to consider the application for

enlargement of {ime and exercise its discretion in light of the applicable principles.

Enlargement of time - applicable principles

1.

* The refevant principles may be summarised:

1.1 When an'apptical-i'on tor enlargement of time has been refused by a single Justice
oprpéa_IQ acting pursuant to s 35(1) 'o!f‘the Court of Appeal Act, {his Court will
not auioma.i.i.caity gran.t a renewal application under s 35(3 ) + Consideration of'a
.re’ngw@i app.ti't:étion requires the full Court of Appeal to scrutinise closely the
appeliant’s application against the reasonably strict criteria to be met before a
defaulting titigani is permitted 10 proceed out of time. *

The enlargement of time for filing a belaled application for leave to appeal
... nvolves the exercise of the discretion of the coun’ for the specitic purpose

of excusing a litigant for ... ron-compiiance with a rule of court that has 3
fixed period for fodging {the] application.

Vakacegn v Stare [2023} FISC 13 au{9).
Frkaceg v State nt {12 citing Raseki v State [2013] FISC 4.
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11.2 Enlargement is permitted only exceptionally and “only in an endeavor to avoid
or redress some grave injustice that might otherwise occur from the strict

application of rules-of court”™.?

1.3 In exercising their discretion appellate courts consider five factors:’
(i) the reason for the failure 1o file within time:
(i} the length of the delay;

{iif) whether there is a pround of merit justifving the appellate court’s

consideration:

{iv) where there has been a substantial delay. whether there is nonctheless a

eround of appeal that will probabiy succeed: and
tv) whether, iftine is enlarged. the respondent will be unfairly prejudiced.

11.4 These tactors “may not be necessarily exhaustive™ but they may be a convenient
yardstick by which to assess the merits ol an application for enlargement of

time.%

11.5 'The threshold for a successtul application to appeal is (logically} higher when
the appellant has filed out of time. The appellant must satisfy the Court that the
appeal has a real prospect of success (rather than u reasonable prospect of

stiecess).

12, !t now 1o eaeh of the five factors for this Court’s consideration.

The five factors

The reason for the fuilure 1o file within time
i3, The appellant has offered varying explanations for the delay in filing his appeal. He

deposed in his affidavit sworn 31 December 2020 that the delay in filing “is on the Naboro

Rasakn v Srare [2013] FISC 40 CAV0009. 00132009 (24 Aprtd 2013 at {191
fakacegir v State at [V enting Koonr v State; Sine v Stare [2002] FISC 7.
Rukpreiwuileve v Seate [J022] FISC 23 at 144

Usa v Stare {2020] FICA 52aL]12],
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16.

| Maximum Cbr'reciiﬁon Oftice™ because he did hand his notice of appe.at 10 the Office to
file on his behai! W tlhm 1ime. but the Office did not file and serve his notice. The
appellant. hlnher sald that when he recewed N0 response: from.the Courl of Appeal, he
inquired with lhe O!hce who advised h:m that the Oﬂ:ce had in fact recewed an

acknowl;dgmem trmn the Court nt AppeaE bm had m;5ptaced !he appeHant’s copy.

CInhis Ruimb re!usm;, enlaa;_.emem of time. the single iud},e re&arded the appeiiam §

'e\planauon- as’ mcredlhtc. iFnot Lompieiely ta?se i The acknowlcdynem ava:iable on
the Court of t\ppeai hle ¢oncerned - the appeal papers hied tlate) .on- 26 June 2014.
'f yrthermore, the z_ap_pe:lla_n.l. h:mseli in an earlier aihdavn sworn 3 June 2020. deposed to
hav'%ﬁg. .1.10- kinowledge of the an being unfamiliar with: 1he-wu_r1 system and that “this

was a major conmbumm to the late appeai

!n In,ht of the appellant's f'rsi SWOIN uptanauon 01 the delay I share the Tearired Judge’s.
cnncern abot thie-credibility of the explanation offered. Appellant’s counsel confirmed
lha. reason tor the delay was lack of legal I\nowtedge and that ence the appeliant was
ass_ls_:_ed $e flled ‘a ;mt:ce oi appeai As 1o lack of legal Imowiedge heing a ‘major
cohtrihusimn 1o the:delayed filing. I note thatan 2 July 2021, without legal a-ssis_iaﬁce. the
'appe'i'lant filed "‘in’ﬁe-rson‘-‘i additional .grounds oi'app.eal' against conviction. |

The length of the delay

AsThave alread.vobserved i'he'léngth i-s-subﬁantial Without any satisfaclory explanation

the deiay must be re},arded as inordinate and unjustified.

- Grounds of appeu[

- The appeliant advances two grounds of appeal against conviction.!" | deal with each in

tarn,
The first ground of appeal states:

. the: conviction was unreasonable and cannor be supporied by 1he sotality of
the evidence at irial when the Learned Trial Judge found that Appellam had

10
b

Cabebutuv Stare 20217 FICA 137; AAU 104.2019 (3 Seprember 202 1),

As with Prematilaka ARJA T du sot consider the amended grounds of appeal whicki | refer w in {7] ubove.
Although. the appellant ias represemed by the Legal Ald Commsission at the sime, he chose to file his
docuivent “in person”, withoutlenve, without informing his counsel and without Serving them on the State,
Consequently the Judge regarded the Court as being “totally unassisted”. He criticised the appellant’s
approach as amounting to.an abuse of process and subverting the ordetly processes of the Cour.
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penetrated the vagina of the complainant with his penis without her consent when
State had net proven beyond reasonable doubt the lack of consent.

The issue of consent is 10 be considered against three key lacis that were admitied at trial.
First, the appellant and accused were known 1o each other before the offending. Secondly.
at the material time the appellant was 3t years old and residing at Sigatoka village. His
father was posted 1o Sigatoka village in 2012 as Pastor. Thirdly, the complainant was a
student also residing at Sigatoka Village. Although not an “admitted” fact as such. that

she was 15 at the material time was uncontested.

The complainant’s account was thal on 6 July 2012 at 7.30 pm she and her sisters attended

achurch service for the clan at the Pasior's house.'?

- Afier church 1 accompanied my voungest sister we came outside. Cabe was
standing owside and he offered to drop us at home

- We then said we can go by ourselves he insisted on taking us and we lefl together,
On our way home Cabe was telling me he wanted 1o have sex wilth me, | said |
can’t since he was much older than me and § was very voung. He Kept on telling
me that when he would see me he would admire me | Kept saying | can't.

. When we reached home he told my younger sister to go and watch movies at my
uncle’s home. Then my vounger sister went to my uncle’s home 1o walch movie
and 1 wanted to go with her but then he pulled my arm.

. He forceiully pulled my arm | just kept telling him | can’t. Then he let go of my
hand and | entered our house through the front door.

. Then | locked the door and then 1 went 10 the back door 10 see my other siblings.
i went 1o get my other siblings. when we were coming back home I could stili see
him waiting outside our house. He was standing owtside the Ritchen where the
firewood was:

. 1 was shocked 10 see him still standing outside the house. then ] 10ld my other
siblings W go inside the house. while | was telling them to go inside the house he
pulled my hand and took me inside the kitchen ouiside.

- Then he forced me {0 sit on the Noor and was touching my breasis while my
clothes still on (demonstrated by hands). Then | escaped from him and went inside
the house o sec that my other sibiings were 0 to bed,

. But before | had gone into the house he told me not to tell anyone of this,

Transcript of Proceedings. pp 8-9.



21 The Lumplamant 5 ewdence was that her father, “the elder of our Mataqali or clan™ would.
“when he came up wnh a;wtium_ go:to share it with the Pasinr On this particular night

her father was at the;Past_o_r s house and her mother wus on n:giu shift.?3

= My mother knocks off’ at H pi and boards %he bus at 1 }.30pm, reaches howme at
b amy

- 'When he: was louch;ng, my breasts I was ahuu.l hecaube ihﬁ was the first time
someone ixad done this to e, .

=I=appens o you i wnii beal yOu: up. Recause. he doesn’t want me m tonow whdi
_my" mother had “done in her young days because when ny molher was still
-:;chooimg she got prel,nam

= Fam the older of the 3 s_lbhnp,s_._

= icanrecall 9/07 to 31407, 2012 enly on the 9™ he came hiome. | was at home with

. my siblings and my cousin from Suva. My cousin wanted to drink grog when she

was still amanging the: grog stuil' Cabe came. Not long afterr we sat with Cahe my

cousin asked me 1o bity some chaser. Wher | took the money and when 1 was
ahoua 10'go oul; Cabe saad he was dlso ieaving for honie.

. I wens tothe shop 1o go.and buy when | was cmmng back hie was frying to call me
while s:andmg in a-dark place. 1did not betherabout im 1 just went home in the
house and not fong after that he came inside the house.

« My cousinand I thought when he had gone out in the first place he lad L,one home,
- {was shoel».ed when he came back inside:the house,

- My cousin’s name-is Ana my mother’s namesake,

- When we were having grog my other siblinigs were inside the roont. There was 3
rooins in the fouse.

. When Cabe camé back into the house they were drinking grop ! was just sitling

there not drinking. - After sometime my mother came {rom wark. Not long after

- that grog-had finished. Then we tidied. the grog stuff and Cahe said he is leaving
for home We wete in the kitchen. It was lam in the moming next day.

- Afierthat we locked up the house and went to.sleep with my motker in her room,
me and my othersibiings sfept with my motherinherroont. Ana went to sleep in
another room. :

- Whilst. sleeplng I ¢ould feel someone w@pping my %eb and atso pulling it. When H
‘woke Up' | saw Cabe standing heside the bed and { was shocked 10 see him standing
m-the room bizside the bed.

. I looked ! saw it was Cabe, when | looked 1 saw him it-was Cabe. | recognized
him | saw his height. his built and fooking at him bcowld tell it was Cabe. There
was sufficient light inside the roon.

13 Transcriptof Proceedings. pp 9-19.



He was puiling my leg and | woke up and told him 1o go inside the house because
my mum was sleeping, When we went inside the living room | asked im how
did you come inside the house.

- Then he was telling me that he wanted to eat pawpaw and | did not understand
that | told him to go in the kitchen and look for pawpaw to cat. Then he kept
saying that e wanted to eat pawpaw and 1 thought he was only joking because he
is my “tauvu.”

- He pulled my hand and took me inside the sitting room there was a hed there he
lay e on the bed and took ofT my pants then he also took of his pants 1hen he
took his penis and put inside my vagina.

- After 3 minutes he stood up got dressed and went oui betore he went out he toid
me not 1o tell this to anyone,

- 1 did not shout or raise alarm because | was frightened my mother would think
that | was consenting to what Cabe was doing 0 e, | did not consent 1o what
Cabe was doing 1o me.

- At that time 1 was a s;mall girl when he pulled my hand 1 was reaily frightened
because he was a big man and { was a small girl.

. When he did this | fell pain all over my body and especially on miy thighs. Inhe
3 minutes he was tying on top of me and having sex, performing sex on me.

. When he was doing this to me | was very frightened at that time. Atler Cabe had
gone oulside 1 went to the bathroom to have my shower and blood was coming
out of me.

22. Later in her evidence the complainant described another occasion when her father was
attending a church meeting and she was with her siblings inside their home with all the

doors locked.™

- ‘This was about 9 o'clock in the evening we were ali sleeping inside he roonvand
| could feel someone tapping my leg and when | tooked | got a shock 10 see him
standing beside the bed. He pulled my hand and took me o the last room and
inside the room he forcefully took ofT my clothes and put his penis inside iny
vagina. T was Cabe.

- He did this for abous 10 minutes. At that time | wanted 1o shout | tried 1o get away
from him begause this was not the {irst time he has done this 1o me and | was
reaily scared.

- } wanted to shout but he blocked my mouth with his hand and told me not to shout,

. I iried to get away from him [ was pushing him away and also kicking him away
but he was holding on to me so tght.

“ While he was holding on 10 me so tight he periormed sex on me after that he pul
on his clothes and told me not to tell anvone of this and he went outside.

- He was on top of me and he put his penis inside my vaging,

4 Transcript of Proceedings, p 1.0



‘When cross-examined it was put 1o thie coimplainant that shc'.'neve__r-shomed- or raised any
- alarm bécansé- s’he 'w'anted the appellant 1o come with her into the kitchen,'*
A 1 did not-want o shour because he is the pastor's son and it | did-shout stor ies
would izave gone around.the viliage of what he did.

Q:  If you are alleging that you weren't in a position to shout because he was the
pastor’s son vou. wourld agree that there was nothing smppmg you from kicking
him. biting his arms to let youl”seli go free..

In the hearing before:the single Judgé appellant’s counsel argued it was incumbent on the
prosecution to ask the (:o'm'piaina-ni why she did not resist or raise the alarm on any of the

occasions when the appeilanzs raped and asqauited her.

Itis not necessary to d|scu:~..s the .aulhor;ly counsel reieed on tm that afgumient: “The learned
Judge ‘properly. rega;t:de_d the authority as being -confined fo its particular facts, For
immediate puposes the twa salient points are that: . '

25.1 it is for the accused, not the prosecution. i chalfenge a complainant’s evidenice

of'nrdn-'uohsensual' sex; and in-any évent

26_.1 as counsei for the re5pondent suhmmed the. Lomplamam had ewcp!amed that she
did: not shoul or raise the alarm- because she wasg frightened her mother would

wake up and think she was consenting. Herevidence was that —

 did not consent to-what Cabe was doing to me. At that fime 1 was a small girl
when be pulled my hand [-was really frighiened because hhe was abib nan and

Dhuri '"b Ehe second rape the. appellanl had b!ocl\ed her momh and she tried to get away

In his'summing up the trial Judge directed the assessors that in'sexual offending cases

sich as the one before them the ewdence of the complainant does not have 1o be

23,

Al dld thay, -
24,
25,

:

twas a small girl.
26.
 from Hiim by pushing and |\.|.C|\I_I1'|:,.
27.
cmrohoraled The Judge conunued

15
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This means il you are satisfled with the evidence given by the complainam and
accept it as reliable and truthful you are not required 1o fook for any other evidence
1o support the account piven by the complainant,

The three assessors retumed a unanimous opinion of guilty on the rape charge. The Judge
considered it was open to them on the evidence 1o reach that opinion. He accepted the
complainant as truthful and refiable. He did not accept the appeliant told the truth when
he stated that the complainant was his girlfriend and they were in a relationship. It was
obvious from the evidence that the accused visited the house regularly and was “very

much trusted by the complainant and her family™.

The role of an appellate judge confronting challenges to credibility findings was recently
discussed by the Supreme Court in Wang v Stute " Young ). delivering the judgment of
the Supreme Court cited Senu v Police. a decision of the Supreme Court of New Zealand

in which the tollowing passage appears:*’

Since it is an appeal. it is for the appellant o show that an error has been made.
Further. in assessing whether there has been an error. an appellate court must take
into account any advantages a trial judge may have had. Because of this, where the
challesge is 10 creditility findings based on contested oral evidence, an appeliate
court will exercise "rcustomary” caution™. There are iwo main, overlapping, reasons
for this. The {irst is that a slow-paced trial, at which the evidence emerges gradually.
provides a good opportunity for evaiuating the strenpths and weaknesses of a case.
In ussexsing the plausibility of whot iy said hy the winesses. the judue hay the
whvantuge of heing ulse uble 1o form u view as (o what sort of people they ure. This
is an appreciable consideraiion despite the now well-recognised difficulties with
demeanour based credibiline assessments.

The second consideration, in effzct the other side of the coin w the first, is that
appetfate judges dealing with a case on the basis of a written record of swhat happened
at trial and the submissions of counsel are unlikely 1o be as weli-placed as a trial
judge 10 determine contested questions of tact based on contested oral evidence. For
instance. what a witness means may be conveyed, at least in part, by pesture or
intonation, something which wili not be apparent on the wriiien record. Alore
generully, the uppellute process in which appellute judges we tuken sometimes
vather selectively, o the aspects of the evidence un which counsel rely dies not
replicate the advanuges of o wial judge which we hove jusi deseribed. (pmphasis

[ have not been persuaded that there is any proper basis tor disturbing the credibiluty

Weng v State [ 20231 FISC 39 CAVO013.2027 26 Ociober 2023),

28.
29,
added)
30,
findings reached by the trial Judge,
<)
17

Sena v Police [2019INZSC 59; {20221 1 NZLR 5375 at {38] - |40}
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3.

| turn now 1o the second ground of appeal wh:_ich slates:

The iearned lrsai Judge may have fatlen info error in fact and law by convactm;__ the:
Appeﬂant without any rebard io the befatedness of the cotnplalm of rape thus raising a
~ reasonable-douibt on the credibility and: rei:ablhty of the aomplalnam s allegation of

Before the. single Judge the appc'it;anl submitted: that the sriaf Judge “did not direct ihe
assessors oF caution. himself of the belatedness of the complairts™,  The submission is

wrong. In 'sui’nnh’ing up. the Judge rémiiadedi the assessors that in: re-examination. the

: compiamdm had been asked 1o explain’ whv it look seven monihs o tell anvhod)f aboui_

" the rapes and assauil The compia\nani answercd

I was reaHv -ashamed of myself and this had affected me in my schooi work even iy
‘teachers awere asksng e what had happened I could not say anything because | was

At [T1] - {7"; of his summmg up the Judge f,ave the tuliowmg dnechon on the :sque of

7). Victinis of sexual ofTences may. react in different ways to what they may hive
gone :hrou;,h As members of ﬁie community, it is Tor.you to decide whether it
was acceptable fora child of 15 years not to compiain 1o anyone about what she
had gane through. Some in distress or anger may: complain tothe fisst pevson they
see, Some due 1o fear, shame or shock or confusion, may not complain for some
time or may not- compiam ar ali. A victim’s. reluctance: o complain in full as to
what had happened couid be due to shainé or shyness o ci tuml taboo when
talkmg » aboit: matiers of sexual nature,

72, A late complaing do‘es not necessarily signify a falsé compiaint and on the other
hand an immediate complaint does not necessarily demonsiraie a true complaint.
“Itis amatter for you te-detennine whatweight you would give to the fact that the
complainant in this case did not inform anyone abaut the incidents unil she came

to know 1hd1 she was. pregnam on 27 February, 203 3

In light of the Court-of Appeal’s discussidn of the issue of delayed complaint in Bari v

State and the divections it is appropriate for a Judge to give, | consider the trial Judge’s

Appe!iam s counsel submitigd the Judge did not. e\presslv caution himself in his

Judgment.  But | note the authority counsei relied wpon for advancing this. criticism

rape.
32
really ashamed.

33

.deiaved complam!
34.

directions were ummpeachahh_ K
35,
13

Bati v Stawe [2023] FICA 168; AALIOO2.202t (25 August 20233 at [8]-]3 1),
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related only 1o the requirement that a trial judge should specifically address the assessors
on belated complaints. That is what the triaj Judge did in this case. Where a judgment is
delivered proximate to a considered direction to assessors on an issue. an appeal courl
may regard that direction as constituting a caution {o the Judge him or herself where such

cautions are required.

Sentence appeal

36,

37.

38.

39.

40.

When he first filed his appeal papers in June 2019, the appellant sought to appeal his
sentence. e did not however pursue his sentence appeal before the single Judge nor had
he maintained his appeal against sentence in the amended grounds filed subsequently by
himsel{ and on his behalf by the Lega! Aid Commission. Consequently, it appeared to the

respondent and to this Court that the sentence appeal had been abandoned.

Al the hearing on 10 November the appellant seemed to equivocate on the possibility of
appealing sentence. He was represented by counsel before the single Judge but was not
represented in the hearing of the renewal application before us on 1} November, The

appeilant said he was unsure what o do,

Mr Burney submitted that it was importamt to get clarity on the point to avoid the
significant possibility of wasted judicial time. The appeilant had the opportunity to
maintain his appeal against sentence but had not done so. Instead it was being resurrected

in a sequential way when all issues could have been dealt with at the one hearing.

Uluimately the appeliant confirmed that he abandoned his appeal against sentence, but

pursued his appeal against conviction and relied on the submissions that had been filed.

Mataitoga. RJA emphasisedto the appellants that abandonment meant the appellant could
not, at any future time, resurrect an appeal against sentlence. He was asked the questions
that the Supreme Court considers prudent to ask in order for the court 1o be satistied the
decision to abandon an appeal against sentence was made deliberately. intentionally and

without mistake.

12



Result
41. i do not regard the appeal as having any reasonable praspect of success much less meeting
the higher threshold of a real prospect of success which the appellant. must meet in this,

an application for enfargement of time in which to appeal.

42. Having reached my conclusions afier a fil consideration of the merits | would dismiss

the appeal.

()i’dur'.i’:

‘The tollowing orders are made:

a. . The application to enlarge time is refused.
b.  The appeal against conviction iS dismissed.

e.  The sentence appeal'is formully abandoned.

Hon Madam Justice Pamela Andrews
JUSTICE O!‘j APPEAL

Hon Madam Justice Karen Clark.
JUSTICE OF APPEAL
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