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JUDGMENT of the Court 

[1] At the conclusion of oral argument in this appeal from a jydgment ofthe · 

High CouI·t at Lautoka (Connors J.) dated 29 t17 April 2005, tre Cou1·t stated 

tl1at the appeal would be dismissed and that we would publish our 

reasons later. We now publish those reasons which, because of other 

commitments of tl"1e Judges constituting the Court, we wer,e not able to do 

as quickly as we had hoped. 



[2] The Respondent sued in the High Court for damages for injuries sustained 

by him in the couI·se of !1is employment with the Appellant on tl1e 29th of 

Marcl1 2000. 

[3] He pleaded his cause of action in the alternative both unde1· the common 

law and pursuant to the Workmen's Compensation Act Cap 94. His case 

was heard by Conno1·s J. in the High Court of Lautoka on the 6u' of ~pril. 

2005 and on the 29th of April 2005 His Lo1·dsl1ip gave judgment for the 

Respondent awarding him $50,000.00 general damages plus interest and 

the sum of ~;35,000.00 for loss of earning capacity together with a small 

amount of special damages and interest giving a tqtal awa1·d of 

~;92,287.00. The Judge also ordered the Respondent to receive costs of 

~;3,000.00 from the Appellant. At the hearing before us counsel for the 

Respondent stated that since judgment had been delivere'd the Appellant 

had gone into receiversl1ip and that no consent for the prosecution of the 
! j 

appeal had been given by leave of this Court as required by Section 9(1) 

of tl1e Bankruptcy Act Cap 48. 

[4] Counsel for the Appellant stated that although this was true, the consent 

of the Cou1t could be gr-anted later. We stated that we did not accept this 

submission because in our view Section 9 is mandato1·y 1 It reads as 

follows: 

"On the nu:JJking of a receiving order tho.:/ official 

receiver shall be thereby con§'tituted receiv~r of the 
I 

property of the debtor, and thereafter, except as 
I, 

directed by this Act no cre,Jitor to whorn th'r debtor 

is indebted in respect of any debt provable in 

bankruptcy shall have any rernedy agail~st the 
: ! 

property or person of the debtor in respect: of the 
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debt, or shall conunence any action or other legal 

proceedilf71gs/ unless with the leave of the court and 

on such te;rn71s as' the court may irnpose'~ 

[5] It also transpired tl1at at 110 time did the Appellant have any Workers' 

Compensation Insurance cover 01· any Employers' Liability Insurance 

cover. Neithe,· of these insurances is compulsory under the laws of Fiji. 

Section 26(1) of the Wo1·kme11's Compensation Act Cap 94: states that the 

Minister for Labour may, by order publisl1ed in the Gazette, require any 

employer to insure and keep himself insured with such insu,~ers as may be 

approved by the Minister and publisl1ed in tl1e Gazette, in
1 

,·espect of any 

liability wl1ich he may incur under the provisions of the Act to .any 

workmen employed by him. To our concern we were told by counsel tl1at 

although the Workmen's Corripensation Act came into force over 50 years 

ago, in all that time no Ministe,· for Labour has ever pub
1
lished an order· 

I·equiring an employer to insure his employees agairst Workmen's 

Compensation Liability. In our view this a disgrace and ,·eflects no credit 
i 
! 

on the Ministers for Labour in the last 50 years fo1· not making any orders 

under Section 26 but it also reflects no credit on Trade Unions who claim 

to have the interests of their members at heart 

[6] Were these Unions unaware of Section 26(1)? If so1 why? If they were 

aware of it, did they ever request the Minister to make the necessary 

order? If not1 did they consider that such order was of noi importance to 

their members, and if so, for wl1at reason or reasons? 

Prima facie it seems to tl1is Court to be a clear case of neglect by tl1e 

management of such Trade Unions. 
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[7] Tl1e effect of all this is that the Respondent has not been able to recover 

any workers' compensation from the Appellant but has received only some 

3 months sick pay. In practical terms the Respondent has received hardly· 

anytl1ing from his employer wl10 has shown in our view 'a shabby and 

cavalier attitude towards the Respondent. Something must surely be 

done to correct this unfo1tunate situation. 

· [8] We shall say more about the Workmen's Compensation Act towards the 

end of this judgment. 

[9] The fact that the Court has not given leave to the Appellant to pursue this 

appeal is enough for us to hold that the appeal should be dismissed but in 

fairness to the parties and for tl1e benefit of the profession and the public· 

it is desirable to say why, apart from this somewhat narrow ground for 

dismissing the appeal, we consider that it should also bei dismissed as a 
i 

matte,· of the law of negligence. We therefore turn to the facts. 

[10] Tl1e Respondent was born on tl1e 4th of January 1957 and at the date of 

the accident was 43 years of age, at the date of the trial 48 years of age 

and the date on which tl1is appeal was l1eard 51 years old.\ 
I 

[11] He was educated to second term in class three at the Lom'a Indian School 
[ 

and upon leaving school he started working on his l father's farm. 

Following this, he spent seven years working in a saw mill and five or six 

years at Valley Timber Mill. He then commenced work approximately 15. 
I 

months prior to the accident with the Appellant. He was employed as a 

lalJoure,· and at the time of the accident he was earning $6:6-$70 per week 
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being paid at the rate of Q;l.50 per hour wo,·king normally a nine hour a 

day, five or six days per week. 

[12] Following tl1e death of his father, the propeI·ty was dividf:;d amongst all 

the brothers and the Respondent was given a piece of land for a house 

and where he also plants vegetables. 

[13] On the 29t11 of March 2000 the Respondent a1Tived at :Work at about 

7.30am. He was working on a house being built by the Appellant for the 

Appellant's son. He described his task as mixing cement and carrying 

bricks. He was directed by otl1e1·s what to do. He said tl1at he was mixing 

the cement until about 1.00pm when he had lunch from 1.O0-1.30pm and 

that after lunch, the son of the Appellant told him to go to the ceiling and 

pull wires fo1· the electrician. He said that the ceiling was veI·y dark and it 

was very hot. He had a small torch whicl1 had tl1ree balter:ies. He said he 
! 

had never done this type of work before, not even for hirnself at his own 

home. He said he told the son of the Appellant that he had not done this 

wo1·k before and that he did not want to go in to tl1e o~iling. He said 

because it was very dark and very hot, he did not know \/\{hat he stepiJed 

on but only that he fell. He said he was about half way across the ceiling 

from the manhole and at tl1e time he was wearing 01·dinary shoes which 

he described as having a plain leather sole. He was not wearing safely 

shoes and none had been provided. He said he was not vyearing a safety 

helmet and none had been provided. The floor on which: he landed was 

cement. He also said l1e was not provided with any fon11 of safety 

harness 01· other safety equipment to fulfill the task. 

[14] A~e,· he fell, the son of the Appellant took him to the Sigatoka hospital 

from where he was later t1·ansfe1Ted to tile Lautok.a Hospital where he was 

admitted and stayed for about six days. He said he did not .return to work 
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to the Appellant and was unable to do any work. for one year and six 

months after the accident. On returning to work he was ;employed 011 a 

pawpaw plantation where he was earning at the rate of $1.50 an hour 

working 8 hours a day, two 01· three days a week. He could work for 

three or four days if his leg was alright but he experienced pain in his leg 

when it was cold and when it was hot he would l1ave a terrible headache. 

[15] He said at the time of trial l1e was taking tablets and spenton average $3-

$5 per week. He is married with four children, the oldest of whom died in 

a car accident in 2004. He had a 20 year old son who is studying and 
; 

doing mechanical work and a 19 year old daughter who stayed at home 

and a 7 year old child who was still at scl1ool at the time of trial. He said 

his wife also stays at home. 

[16] Prior to the accident he was work.ing on a nearby farm, earning !l;lO a day 

and given food at weekends. He has been unable to. return to that 

employment since the accident. The special damages incurred by the 

Respondent were admitted by the Appellant. I=0IIowing the accident he 

was paid his sick leave which amounted to about 3 months pay and tl1at is 

all that he received. 

[l7] Tl1e son of the Appellant gave evidence that he had taken the Respondent 

to hospital and to his house that was being built. He also acknowledged · 

tl1at he was pI·esent on the site at the time the accident occurred but 

denied that he gave any instructions to the Respondent. 

[18] The foreman for the Appellant, Prem Singh, was working !laying tiles on 

the ground floor of the property at the time the accident occurred. He 

says up until about 3.00pm the Respondent was engaged i;nixing grout for 

the tiler, Mr Ali. He said the Respondent fell through the ceiling about 2.4 
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metI·es and landed on a 1 metre high stack of tiles. He .said he did not 
I' i; 

direct the Respondent to go into the ceiling. He was still pn employee of. 
! ' 

tl1e Appellant at the trial and gave evidence in the Pr~sence of the 

Appellant. This was also true of Mr Ali, the tiler who was still employed by 

tl1e Appellant at the date of trial. He could only describe what the 

Respondent was doing prior to the accident. Two other witnesses gave 

evidence as to the employment of the Respondent at the t1Tial with Sanko 

Agriculture Ltd. and confirmed that the Respondent was earning $1.50 per 

hou1· and that his employment ceased in about February 2,005. Wl1ilst he 

was working he was taking home ~;SQ-~;60 per week. 

Dr Taoi the Chief Medical Officer at the Surgical Unit of Lautoka Hospital. 

gave evidence that the Respondent was admitted to the ~autoka Hospital 

on tl1e 4th of Ap1•il 2000 for head injuries sustained when he fell and that 

he was rendered unconscious on impact. He described the injuries 

sustained by the Respondent as a 5cm laceration on his occiput and that 

he was discharging cerebral spinal fluid from his right ear on admission. 

He remained hospitalized until the 9th of April. Whilst there was no 

radiological evidence, the Doctor was of the opinion from the clinical 

features that the Respondent suffered a fracture of the base of the skull. 

He was treated with pain relief and anti-biotics. The doctor described him 

as still suffering from post concussion headache, painful lower back, 

painful right hip and diminished sex drive. He said that on examination 

tile Respondent had a limp on the right leg and some stiffness on the 

right hip joint. 

[20] Tl1ese injuries were confin11ed by Dr Mangajt, a consultant surgeon at the 

Lautol(a Hospital who saw the Respondent on his admission. 
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Counsel for the Appellant submitted at the trial tl1at the Respondent at the 

time of the accident was on a "frolic of 17/s owd'. Tl1is was not pleaded in 

the statement of defence. 

[22] Tl1e learned Judge stated it was clear from the evidence of tl1e 
: : 

Respondent that he was directed to perform the work in the ceiling by the 

Appellant with the actual instructions coming from a supervism or the son 

of the Appellant. The son of the Appellant stated in evide~ce that he was 

also a 50% owner of Kanta's Construction Company with the Appellant. 

The Judge then said, and we agree, "to direct or even to allow a labourer 

to enter the ceiling cavity whilst wearing ordina1y leather sole shoes and 

without a safety helmet or any other safety equipment is not only a 

breach of the Health and Safety at Work Act 1996 but is negligence on the 

part of the defendant/~ He therefor·e found for· the Respondent on the 

issue of liability, and again we agree with this finding. Given .tl1e · 

significant disabilities the Respondent has suffered since l1is accident 

being his headaches, his hip, his back and his diminished sex drive and 

that on the medical evidence these incapacities will continue, we are 

satisfied that in making tl1e award of gene,·al damages 'of $50,000 the 

learned Judge· committed no error. We are also satisfied that it was 

reasonable for the Judge to find the Respondent's loss of earning capacity 

as !1>35,000.00. In making his award of ~;S0,000.00 gener'.al damages the 

learned Judge relied on a decision of Finnigan J. in ?airuis;h Prakash 

Cilland -v- Gain11pail:B Pala 8t Another - Civil Action No. 112 of 2004L 

and the decision of Scott J. in Dinesh ~<mnar -v- Johl!ll Eider - HBC 560 

of 1995S where an award of $45,000.00 was made. 
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[23] Before parting with this appeal we must refe1· to anothen aspect of the 

Workmen's Compensation Act which in our view demands amendment as 

quickly as possible. This is its retention of the old concept of the 

circumstances in which Workmen's Compensation will be p?yable. Section 

5(1) states as far as relevant: 

"If in any ernployf'ment personal injury by accident 

arising out of and in the course of the etnploym,ent is 

caused to a workn11an/ his etnployer shall;, subject as 

hereinafter provide4 be liable to pay compensation 

in accordance with the provisions of this Act .... H 

[24] It is not necessary to quote the whole of sub-section 1. We mention it to 

draw altention to the fact that this concept of liability for workers' 

compensation was abolished in Austrnlia at the latest in about 1963. In 
I 

Australia now a worker is entitled to claim workers' combensation if he 
! 

suffers an injury arising out of or in the course of his em:ployment. The 
I 

old requirement of an injury by accident arising out of and jn the course of 
i 

t11e employment has thus been replaced. Why after nea1·Jy 50 years this 

has not been done in Fiji is again beyond our comprehension. 

[25] In the hope that something can be done about this serious omission in the 

law we are sending a copy of this Judgment to the Attorney-General in 

the hope that he will see fit to amend the Workmen's Compensation Act in 

tl1e near future. 

[26] To summarise: 

The appeal is dismissed and the Appellant is to pay the Respondent's 

costs of ~;2,500.00. 
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......... /ciii~?. .. .t ...... . 
PaitM~c, J. A. 

Hickie, J A. 

At Suva 
'"l\,, .,.,...... 

-;~_l: .. 
1
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