


" ) t' It IS not apparl!flt on the papers before me whether the t!'quired affidavit was ever 

filec. Clearly nothing else happened l.tnti! a general call-over ill May 2005 

foliQ\'/ing which Fil"Jlig2.n J listed both appJicalions for hearing cm 16 June 2005. 

At that he3:ing ~h~ plainti:twas represented by Mr G P Shankar altr.ough counsel 

did nOl. appear persGnally and simply arranged for written submissions to be 

handed to the court. 

[4] Mr ShenkRr died on 16 April 2006. The affidavits before the Court stale that his 

files ..... -ece managed by Chal1dra Sjngh and Associates and that firm placed an 

advertisement in :he Fiji Times of; -: May 2006 advising alJ clients ofj\·1r Sh:ankar 

to co1iC!ct ;:heir files from it.<:; office. 

r5) When considering 2..i1 application for leave to appeal out of time, the court mus: 

consider the length of tbe dela)' B..l1d the reasons for it, the merits of the appeal and 

the degree of p:ejudice to the parties should the application be granted or refused. 

OLee the ·,i:1'l~ for <1;:,pealing has passed, the burden is on the applicant to satisfy 

the Coun, that ir. all the circumstances, the ju:>tice of the- case requires th,,! he be 

given an opportunity to anack the judgment from which he wishes to appeal: 

Aver-v v "'0_2 PlIblic $.~rvice Appeal Board a_nd others [1973} 2NZLR 86,91. 

(6] The de!ay of sixtl!eTI m(lOths it: this cas~ was considerable. The lpplica:.'1t explains 

m an affidavit s\vc)m on 6 March 2007: 

"'4. I ha .... e Qecn making yarious enqum=s of lz.te Mr G P 
Shar.kar's office as to the s;:atus of the ~Fpellant's case in the 
High Court but always used to be infomled that ~he decision Vv<lS 
Rv,,·aited. 
5 Th~; enquiries continued even after r-, .. !r G P Shankar'~ death 
a;jd I even asked for the file but The only c!::;rk in the office 
infonned me that she could not say or do an)thiog until the 
Probate of !vIr G P Sbanker was out and that she would certainly 
let me J..-.now when the Probate is out. 
6 \Ve did not hear M:-1hii"';g from the said office after waitmg for 
an tht." time as we do not have knowledge of legal forma\iltes 
and procedure ar:d Then we approached Messrs Sahu K..:,an and 
Sahu Kha'1 and they got the file Ollt from the onice oflate Mr G 
P Shnr.ka!" only two weeks ago and it was only then that we 

2 

"""',..,,..,, .... " ....... " ... ~.A"' '' r ... , . 



--

discovered that judgment was given by Justice Finnigan on 15 111 

day of July 2005 ... " 

f7] Th..:: respondc>rt filed an affidavit by a fanner employee afMr Shankar suggesting 

that the appellant had been to the office and had been toid of Finnigan J's d~(.is jon 

before 1v1r Shat"'.kar's death, The applicant. explained in a further affidavit that he 

never :iaw the notice in the newspaper and asserts that he did everything possibb 

to receive infomlation as to the court action from Mr Shankar's office, 

f8] Mr Sahu Khan, for the ~ppjicant, urges the COllrt on the strength of those 

affidavits to cQT!s~der this as akin to a case \.vhere the time of appealing has 

expired be<:s'Jse of the fault of a legal adviser. Hc cites Kenneth John Hart v A ii' 

P(7cific Limited, Civil ,.6.ppeal No 23/83; delivered in July 1984 in wnich this 

Court referred to he earlier cases of Gatti v ShoosmUh [1939] Ch 841 and Lange 

and ofters v Town and Country Planning Appeal Board and oThers {1967] NZLR 

615 and concluded: 

'The cases show (het{ a mistake on the pare of a legal adviser can 
provide sufficipnt cause to justifY the Court in exercising ilf 

discretion (0 grant leave, " 

[91 The court in &!J.l7.((!J John lia.113iso pointed out tha.t it wes suggested in Gatti's 

~a5e. that the meri",s of the case and the likelihood of a succ.essful appeal were not 

mar~ers of concern in appiications for leaye to appeal out of time. However, this 

COllr(s acceptance of Jyerv's CClse, as applied frequently since, requires the Court 

to consider suc~ matters, 

r 1 OJ AI p92 in Avery's case, Richmond J stated: 

" .. ThiJ was a case 0/ a solicitor's error resulting in a short 
period of delay after the expiration of the ordinaiY time jar 
appealing. Th(lt dela; l, [counsel] sazd, had no! prejudiced 
anybody, No doubi (here may be many case,)' where this type of 
argun:cnf mighr prevail on the Court to graut leave, Clearly 
holt'e\'eT rhcz Court is not restricted to such considerations. 
Everyrhing is left fo the discretion of the Court on the wide basis 
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(ha( lcaw may be gral'lted in such crues as th<: justice 0/ the case 
Ir:ay re1'liii"e. In order (0 determine the justice of any particular 
case rhe CO!!N should I think have regard to the whole history of 
(ire m,·/i(er, iHcluding the condllct of the pm·tie~·, the nature a/the 
litigation and the need for the applicant on the one hand for 
leave to be granted !ogethe .. with the effect which the granting of 
lem'~ ·,wu/d have ,?Il othe,~ persons involved. " 

t 11 J McCUlhy J, in the same case, pointed out: 

" ... the co:,'" has '0 rule in accordance with the dictates of 
justice, justice not only as it affects the applicant but also as it 
affects '?(Iier parties" 

[l2~ Coum;d fer the n:-spondent refers to the delay by the applicant throughout the 

lime the case had been before the courts. However. Finuigan J specifical~y 

removed any cuJpability for that delay from the pJair,tiff: 

"Finally. while I take no account of delay beca·l1se sor:1e of tbe 
d.el:::.y in this matter since the year 2000 has been caused in the 
court, nonetheless for hi~ part the plaintiff in pursuit of his claim 
has been at "best desultory," 

[13J J am not satisfied that the account given by the applicant of his efforts to ascertain 

the position of the case eithe~ before or after Mr Shankar's death is suffiCient 10 

discharge tbe burden ;-laced upon him. No attempt has been made to give details 

of the method of ccntact with r-,·lr Shankar's cffice. the frequency or the period 

o\er which they wer~ made. No evidence has been offered from anyone lo 

(;cnfirm sllch enql\jrie~. N~ither, it must be said, is there any explanation of the 

manner :n which, or cbe person from whom, two w~eks before tbe appli~ation was 

filen. it W2S possible 10 obtain the papers from IVJr Shankar's office. 

[141 My conclusion :;:b..:)U/ the delay, together with the prejuciice to the respondent, to 

which 1 refer bclo\y. 3rt: sufficient to detenr.ine this application bur in deference to 

the careru;]y prep3.red o;ubmissions of counsel in respect of the merits of the 

appeal. I pass bridly to deal wi1h that. 
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[15J TI1e application in the j ligh COl:rt to strike out was brought under 018 lIS or. the 

grounds that it was frivolous, vexatious and an abuse of the process of the cO\.1l1. 

A number of 3ffidavi:s were submitted to the court and it is clear from the 

judgment that they contain many disputed issues. 

[ 16J TIle It!amed jl:dge ack..r:owJedged that it should be 'e rare thing for an appJ ication 

(~ic) to he dismissed without a hearing'. He then considered the facts of the case 

as revealed in the various affidavits and later stated: 

[ 17] 

UT acce?t that under Order 18 rule 18 (1) of the High Court Rules 
this summary process should be exercised in " defendant's 
favour only in plain nnd obvious cases. It is for claims wh:ch 
are Oil their face "obviously unsustainable" .. " The statement of 
claim itself is admirably brief ... what undermines it is [he 
evidence in the affidavits. Before going further I remind myself 
ef the principles stated clearly in Weniock v Moionev and olher.,; 
[ 19651 2AllER 871. I am a .... ,ra;e that at this stage the Court must 
not suc:::umb to the temptation to try the substantive issues on 
the unt~sted affidavits. Ultimately the test for me is whether 
';what was originally a maintainable ac;jon ... (has become) 
~ ne'\'itabl)' doomed to failure"! 

He again refers to the plaintiffs affidavits and continue . .,: 

"After reading those affidavits and after considering them for 
some time I felt bound to uphold the submissions of counsel for 
the defendant. ,. 

(18) The,e i ~ then an accoun t of the contents of the affidavits and his assessment of the 

triJth of those contents Ho: concludes: 

"f am satisfi.:!c '.hat this is one ef those rare cases where an 
~pparen:ly maintainable action is inevitably doomed to faihJre . I 
therefore strike it out." 

r 19] The baS1S of the appe3J is that the judge was wrong to determine the applicaiion 

on the strength o f untested affidavits and to assess their credibility. J accept thal 

lhose grounds would have a reasonable chance of SlIccess. 
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r20J l! is perhaps wOr1.hy of note that the power under 018 rI8 is 10 strike out the 

pleadings ,md, if that is done, there is a f..l:1her discretion 10 stay or dismiss the 

actio!: OT to ent~r judgment accordingly. The judge's order to strike out would 

only have applied to the pleadings and the correct order would have been to stay 

or dlsmi:::s the action. 

[11] 1 have already incicl'I.!ed that I do not accept the reasons given arc sufficient to 

jllstify a de!a> of this le:tgth. However, in crder to determine the adequacy ofthe 

reasons for the deJilY and its length, I also considered the prejudice to the 

respondent ii the appeal should be allowed and the case sent for trial and to the 

applicant if it was not. 

[22J The ce!uy ir. filir;g for leave is over a year and , together with the plaintiff's 

coodltct of the action pnor to the hea:ing in June 2005, means tha1 evidence 

would. need to) be ('aUed about events in March J 998. The respondent ha5 fi1ed an 

efiidavlt which s~1s out the accounting consequences 10 the respondent company 

!if n::.opcning a case after so many years and also to the difficulties that ar'..! 

already apparent oyer the attendance of witnesses. 

[23] The respond en: has done T10thing to ceuse the delays either before or after the 

judgment of Fbr,igan J. I consider that the prejudice to them \.vould he 

consider'ible. Clearly the applicant is also prejudiced if his application is refused 

but, as I have indicated, that is entireiy the result cfhis own inaction. 

[24 J I <liT. satisfied that ihe ovcrail justice of the case means this application must fail. 

[251 The application for l~ave to appeal out of time is refused with costs to :he 

respondent 0[$300.00. 

GonloD Ward 
PRESIDENT 
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