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Civil Appeal No.6 of 1985

M.J. Scott for the Appel lan~
J.R. Reddy and V. Kalyan for ~he Respondent

Dates of Hearing: 26th, 27th June, 1985
Del i ve r y 0 f J u d 9 me n t: 'J,CI Cv J u 1y, 1 98.5

The appellant issued assessments for income tax
liability of the responden~ in respect of the latter part
of the year 1978 and for 1979. In these assessments he
disallowed certain deductions which had been claimed by

;

he disallowed legal costs which had been, :i

paid by th~ respondent for the defenceiof
1,1' :, I I " I ' I"" II Ii ! I- '1111

certain criminal charges issued - .-" 111:
1

I !;,;

(a) against ~e respondent company
itself and its,managing directC'r,

i

!.\ r. S h a r d h a Nan d; and



against Messrs Fane and Gibbons, two
directors of the ,compan~; :~n~;, ;' , :I ,i;:!lij.,

:I : ,, I ,: I I! ,I:" ,, I ;1 : ' I I, ,II ' ~:i :'I! : I
; I : I i !I 'I': ' : < I , : ~ I, ~,::,, ' , :1 ; :' : I ;, ! I ,:I ; I I I: 1 I '" ':P :i,: II ,aga,in,~t'i:two se~u'r:ity :guards ie~plOYed::':':!ii!:I'i1

I :I, ," I ,I I 1 : i: 1..' .. ',: I I' ! ': ~ !, I ' .it:: ! . \ .!:by, the respondent who had' been convi cte'di): '!
, , ' 'I 'o fob st r u c tin g p'6 1 ice 0 f f ice rsin the I ' ,

execution of their duty; :

(2) he disagreed with the mode of computin9
taxable income for part of the year 1978
in respect of .•.:hich the company had been
granted exemption from the payment of tax.
This calculation affected the income and
therefore tax liabili~y for the latter
part of the year;

he also declined to allow losses i~curred,
by ~he company in an earlier year (1973)
from being carried into the tax calcula-
tions for the years 1978 and 1979.

The respondent company objected to the assess-
ments based on these decisions and appealed to the Court,
of Review (r~r. K. A . Stuart). In aj u d 9 men t· del iv e.re d on
the 29th April I 1983 the Court of Review:

(1) disallowed claims for deduction of legal
fees in respect of all the various matters
referred to in paragraph 1 above;

upheld the contention of the Commissioner,:
a s tot hem 0 d e 0 f com put i n g pro fit s for.: ,

. , '1'-;the 'tax exempt r)--eriod, viz., the earl ie'r.!! "
, ; .; ii lpart of 1978;; :iI

'.' ,; ';1:::; I:,,:' "~ll:':! 1::i",,!:'I""1,' : ',:1; ,:i, :: : :\,;\'iii \'1:
: ,,!I" ':, I,· 'I:' ," II I,'(3) upheld the companyls appea'l and allow'~d:,:t

:i; 'i,!l!il,'11i,r7131Pr,::,~:~:~,I'I:j:iiJ~;i,bm!,:~lt~i,f,~dt~r~.a~d ~it.°i.:
::i!~!: I~~:e: tax!!:9~:ll:iS.~}.ft~o,~SII1~r' Yrars expl f~ng

. ;:!io,n: 'the 31st:::De;cember,:pf ,both 1978 and:
": :9' 7'9 "I :,11 ,'Ii'
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The respondent appealed' against the findi'ngs
in (1) and (2) above and the Commissioner cross-appealed

, ,

I against,·the finding in (3). These appeals were ,hea~d
,I •. :, ')n tre_supre,me~~yrr~nth~'12~trio'f F.eqrua,ry~:119~~I~:A:<?,~~'
"Kearsley J. who:delivered ]udgmenton the 12th October,!'! I

: • ,,' I,:: ,!i ':111 > ~':i1984. In summary. the outcome of the appeal ,was;that ',";
I ': j I '

the learned Judge :

(1) (a) upheld the decisions of the Court of
Review that the cost paid in respect
of Fane and Gibbons and in respect
of the security guards were not
deductible; ~

(b) reversed the Court of Review and held
costs in respect of the respondent
itself and of Shardha Nand were
deductible;

(2) reversed the Court of Review in respect of
the mode of calculation of company's taxable
profi~ for the part year in 1978;

(3) reversed the Court of Review and held that
t~e tax losses could not be carried forward
into the latter part of 1978 or into 1979.

I
i

, ,I

::i' :
I:

The Commissioner appealed to this Court against
the allowance of the deductions of legal costs in respect

"of the company and Shard~a Nand (paragraph 1 (b) above)
. ' ' I [ :,! !.and against the mode of assessment of the comp~ny,llsrta~able

, , '. 1 I 'i II,,,profits (paragraph 2 above). The company has cro,ss~appealed
a 9a in ~t the d is a ~ Iowan ceo f the co st s i~ res p ~,~iT: ;d f;\\ f~n e : '
and "Glbbons and In re~,pect",of..,~h:g",s,ecur~ltY gua,n~:Siil~j~~:rg;-:~:'!'!i!i
-gra_ph 1 (a) above) and against the disallowance,ofll~9~' ': i

, ,I, " ' , , ' ' ' , ' '

i C~ r ", y i n 9 ,: r, q r, \I~,a rd Of,!I,) ,Q,!s~ ,es;; (P,' ana 9 r a P,h ~)., !. , ;1' ,I 'j :, 1,1,
'1".'1',', 'I ,I' II ,:" I': !I" 11,!.!ij;' "i"'~ 1:" i, 1, I '11\ : III, I: ! II -j':':1 II ;',' '!"! ! ~l.', :~l~lt ~ ':. J: >,; :: I :~; , ! ,~ :. ; 1 : ::. Iii ' , ,, :: ;! t: 'i! : " :llj:!:,i:i!'::::' '!';' I I:" ': I: ; , ",' ,i: : ,I I : 'I!:!! II, i :';:;

;: :,;1' Ii !Beforew.eJ~r?~Fedto i::$n:Sid7~th~ vatip~Fj!i~r,~,~~dS "",
!, 'of appeal we think;i!t:.d~sirabl(i.to setjout the:histQryo,f 'i'

': ' :~; ,':I! II \ - : i ~ j " Ij :l ;. 1. .;:: ~ ; <! ~ I : I! I. : 'II

the'matte s 'tlhiCh!gii~e rise,tb !l~he iss~:es:which/:,liJe. !\,!
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,I 1~\'F.' t~eIGovern~erit lOf Fii1\ 'Ien~ered lnT~'
'negotiations w;ith \-lalla'ceFlour I·\ills Company Limited of
\60

m
bay for, th~\ f or~~ U ~n of .~ f \ b~r mil j j ng ente rp r'i ~'e

, ilnlfii i. ',1 n\ Idrde ~\I~b'\:~\rov ide 1n~e nti ve ~l ce rta in 1 \

foncess i 0~1 :J~lre ~~ d~,llp~ rtl2ul ~~\ y, by \ the, prov 1s i'OP of
!' . " ' I! \':' .' " ,1:\, ' '\ 'tax and other revenue exemptions: for the\ company dur~:ng
hs establi~hment' p~rlo'd and by the gra~tlri9 of a' te~-
\ " ,,:' \ :" I I! ' 1'1
year monopoly in the processing and salelof flour. Iln
return: certain restrictions were placed on the n~w.
enterprise, particularly in relation to cost strllcture"

and the price at which flour would be so)d to the ~u~Iic.
In due time the respondent company was incorporated and
it proceeded with the construction of the flour mill in
accordance with the arrangements made. It commenced
business on the 10th of September, 1973. In 1976 the
agreement vias varied to provide' that the price at which
the flour was to be sold would ther~after be calculated
on the basis of a formula known as the Austr~lian formula.

One of the major inducements for the setting up
of the enterprise was the grant of relief from income tax
for a period of five years from the commencement of
business, viz .. from 10th September, 1973 to 9th September,
1978 _ hence the relevance under item (2) diScussed above
of the mode of calculation of income during the fi·ist
part of 1978 (prior to 10th September of that year).

Relief from the payment of tax was authorised by
section 11(1)(b)(i) of the Income Tax (Amendment) Act
(No,2) (Ordinance No. 46) 1966 to which reference will

b e mad e a 9 a in 1ate r . ,:1 ' ~

'" ,\ :;, I .' \

In 1977 the respondent's auditors became; unhappy
concerning figureS sup P Ii ed', toth,em byt,he co mpaHi \(~! 'i
respect of the financial operations of the company \d~r!ng

, the year end in g31 st, 0 ec'ember. 1976 ; And. they ~ithd'r,ew '
" , ' I • ',;i " ,'i', ' ,', i Ii, ,I'
their audit opinion ani the accounts for that year stating

, I"" ' : '

that, in t~eir opinio~. there hid been a' deliberat~
, ' ': ,'" ' 'understatE:ment of whE:1at stock to'a very substantial

'I',
I:!,
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degree and other improper practices resorted to ;which
I ' , . I ;

resulted in: an,understatement of ,the pro:fits. As a
, .' , . ' I I 'result of this. the Government appointed \a chartered
accountant to carry out a special audit. \the report

, .,
on which was produced on the 28th Octobe~. 1977. To
some extent it bore out what had been alleged.

The special auditor, in his report. stated I! I

that freight charges incurred by the respondent company·i

in bringing wheat to Fiji had in the years prior to 1976
been falsely overstated by sums totalling more than,

$800,000 with the consequence that a falsely high sale
price would be established by the Australian formula.

It Messrs Fane and Gibbons were each directors of companies
which executed freight contracts with the respondent.
On the 12th of May, 1978 crimin~l informations were
issued against Gibbons and Fane und~r the Companies Act" 'for f a i I in g to d is c I0 set h e ir in t ere s t sin t t} e f rei gh t
contract between the respondent company and the shipping
company. On the 28th August, 1978 charges were preferred
against Shardha Nand for criminal conspiracy to over-
state the whea~ stocks. And later the same year identical
charges were preferred against the company itself. Also
on the 12th of May, 1978, the Minister of Finance gazetted
flour as a commodity to be subject to price control ~nder
the Counter-Inflation Act, the effect of which was to

~ lower the price that, under the previous agreement, the
respondent company was entitled to charge in the market.
The minutes of a directors' meeting held on 19th June,
1978 record tha~ it was resolved that civil proceedings
be commenced against the Government alleging breach10f, ' I

the a g re e men tan d aut h 0 r isin g the ins t rue tin g ot;: ~ .
" .

sol ic itor san d b r ie fi n 9 0 K co un s e I. A w r it was is s tie d i: '. . \,:;. q ; :;';

a 9a ins t~: the, Gave r n men1;.:,'9 nd , ()t~ e I!I' P'9 r~ t, ~ * I, ip, wr t(IP 1i:inl i11i! iili ill i
was a~leged,that the Governme~t was In'''b're'achb~1 i'ts,,!n1

,'
, ..' I. j! i:! ; n I ; 1:: .. i :

agreement insofar as, pricing was conc~erhed and';praying
various forms of relief'. including decla'rations tha't
the Government, in s~eking to have the'price control
removed from flour,' was in breach of the agreement and
supplementary agreement. The Government brought a
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counterclaim reciting the alleged malfeasances of the
I: I, :",'

,directors and by :Vfay"of re 1 i~fi~,;soug~t A, d~cl:~ra~i,~~:;I :,i'il: l'
,;tha f! t~ e :a9 r, e'e m~ ~,It:,was no 1o,n£Ie,: #: b i'n 9 ~ r1 ~ !'oln,,',i:t,h ~'II:Goy ~llrll~:~!',i!:',I:, :

, , ; '! . :•! ! 'I:, . , , .; I I' . '11 . ~ I I I. j: :: 1':· 1Ii.! I 'l· . i : + !.: I t II I I~ '. 1'ment. If such relief'were to':bf grant~cI'> the;,~~su~t!,l ::::;~:::'
I ! . ; : . " , I I: ." 'I I .,_~.,. .,

would, of course, have been catastrophic to the: entire< '
: I

enterprise of the respondent.

At a board meeting held on 19th June, 1978 it
was noted that Messrs Fane and Gibbons had engaged a
Mr. Jonathan Cole to act for them, but, different legal
u d vis e rs - I~r. T. F. Hug h e s, Q • C., 0 r. S a h u Kh a n and,
Messrs Grahame & Co. were instructe~ in the civil

\

On 17th January, 1979 further charges were
luid against the company alleging various conspiracies
concerning the 1976 accounts.

There is no copy in the record before this
Court of any minute specifically authorising payment of
the costs of Mr. Shardha Nand, although there are a
number of references concerning "legal proceedings" in
respect of which there were authorizations of Mr. Hughes
and 0 r. S a h u f( h an. The rei s nod is put e, but, t'ha t
Mr. Hughes and Dr. Sahu Khan were instructed to defend
the informations preferred against the company relating
to the charges preferred in 1978. Mr, Shardha Nand, in
evidence before the Court~f Review, said that he ha~

'Ibeen arrested and charged on two counts' on that date;
that later the company was also charged with the same
offences; that he was represented by the same counsel as

, " ' I I ili! ':was the company in respect of those charges and :thai;:!the
~ , • ; 1 : l '. ,

board had authorised,the payment of their costs',I,;: ill::
, 'i q :

;1;'1

~\r. C. R. N~I;~~y, "~ '6 i:~'~IC t'~';'o'{ 'th e ~~:~~~I~ J( ',,,I i
I I ':Ii'

also gav,e ,evidence.,:,IIIHe,said that "und~r the artiCle's -,
1 ' . 'I' ,,\1 ' 'i" \1 \ II

,compa ~y :ih a:d\to de fF:~,I'i~iiif~a r g~~ ~ g, ~ ins t :~TI n a'gin g i d,ire F1i,tor,
and had to protect' !r1~:\monopol yl' agreeme~t.' If it di'd
not defend and convictions entered, shareholdersl

'



~ investment would be jeopardised~ Appellant had income
"

tax concessions fqr five years expiring in 1978 and if
we had beep convicted it might have lost that. If

I : : ' ,Ibreach made of the agreement monopoly would have gone".
I
I

In the e~ent,·Fane and Gibbons were cleare~
i '

and the ch~rges against the company which related to
the freigh~ over-charges were w{thdrawn.: Shardha Nand

.,...... ' " \and the company we,re convicted in the Supreme Court: in
respect of the alleged falsification of stock figures.
An appeal to the Court of Appeal was successful. A
re-trial was ordered, but, ultimately a stay of proceed-
ings was entered. Discussions took place between the

tt Government and the company on various matters arising
frum the changes of circumstances and the effect of
these on the original agreement and supplementary
agreement. Tax liability was the principal concern.
Clause 12.5 of the original agreeme~t had prOVided that
the provisions of the Fifth Schedule of the ~ncome Tax
Ordinance would be imported into the agreement, but, in
fact the company was never gazetted as one to which the
Fifth Schedule was to apply, as required by section 11
of the Act.

From 1978 onwards Mr. Ram Vilash, a chartered
accountant, acted as auditor of the company. He had
discussions with the Commissioner as to the proper method
to calculate profits so as to establish the quantum of
the tax relief for the earlier part of 1978. On 12th
September, 1978 he wrote to the Commissioner as foll~ws

i : q
"We thank you for, making time available this: " '::

morning to discuss the most appropriate method",
of apportioning the companyls profits for,the ;:::
Year' ending 31st, Dece,mber' :I1978"between the!',,I' \I!:I. • ' . . I' It I I

period up to 10th Sep'tember, 1978 and the!: i ' "

period from 11th September, 1978, in order,:
,to establish the company's chargeable income
,for the latter period.
We now summarise below bur understanding of the'
agreement reached, between yourself and Mr. S.
Sharma for the Inland Revenue Department and
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i:
The company will be able to apportion' its
profits for the year ending ,31st December,
1978 on the basis of actual sales and
expenses related thereto.
In this regard sales will be specifically
identified and cost of the raw materials
(wheat) will be calculated by specific
identification on a FIFO basis.
Other expenses for the first six'months of
the year viiI 1 be based' on the company's
audited accounts to 30th June, 1978 and
expenses for the six month~ ending ~1st
December, 1978 wi 11 be apportioned 6n the
basis of the company's monthly management
accounts, with September expenses being
a p p 0 rt ion e d 0 r' a time bas is .

Please advise us if you do not completely agree
with our understanding as summarised above.

The Commissioner replied the following month
as follows:

"I refer to your letter of 12 September, 1978,
and am in general agreement with your observa-
tions although I nust mention that the accounts
will of course require certain adjustments to
correctly ascertain the income for tax purposes.1I

_The arrangements embodied in these letters were superseded
by a deed of settlement maiie on the 29th January, 1981,
paragraph 4 of which provided that, consequent upon with-
drawal and dismissal of civil proceedings, the Mini~ter:j :. 'oj: .';

of Finance in exercise of the power conferred on,: him by
. , :1,.: 'i Ii'

Se c t ion 16 (2)( b) 0 f the In come T a x Act,. 1974 w 0 u 1d :::
! '. ' .j'instruct the Commissioner of Inland Revenue to s~ecify

the 'compa'ny: as an a'p'p'r:D'Vedderyt~fp:bse 'f6'r:'tax';:'r~!d:e'~f:!:'i:';'!I'!:'
for a period of five years from!the 10th septenibb''t,d\t973l
The 1974 'A\ct,:WhiChiiit~placed :th~,:1968 A~endmen~'~f ~he::,
Income Tax Ordinance'; provided similar but not Identical:

'. \ '" .

benefits to those previously co~tained in the Fi~th'
Schedule. And it provided that the benefit would accrue

"



merely upon the Minister giving a written direction to
the commissioner. Gazetting was no longer a pre-requisite.

1h e dee d 0 f 2 9thO f January. 1 98 1 was, ini t s
turn. c,ncelled ,nd repl,ced by deed of 6th J,nuar~. 1982
the main purposes of which were to terminate the civil
litigation and ensure the continuation of the monopoly
for the balance of the ten-year period. There is no
reference in that deed to relief from income tax. but
that matter was secured by a letter of the following
day from the Minister of finance to the respondent
company in the following terms<-

"The Managing Director.Flour Mills of Fiji Limited.
Leonidas Stree"t,
Walu Bay.
SUVA.

SET 1 L Et~E NT 0F D 1S PUT ESAN D 1S SUE S
RELATING TO INCOME TAX

During 1980. with my knowledge and con-
currence, representatives of the Government andyour company were engaged in intensive negotiations
in an e f for t tor e sol ve all' are a s 0 f d i sag re e me nt
which had developed over the years and were then
still outstanding. The most important feature of
tho se nego ti ati 0 n s, 1 bel ieve, con cern e dad isp ut e
be"t~een Government and the company over theques-tion of the tax obligations of the company for. the
p~riod of five years between 10 September, 1973

and 9 September, 1978.

1 am aware that those negotiations
culminated in the execution by the parties',of ,a
Deed of Settlement on 29 January, 1981. The, 'iitem of dispute concerning the tax obligations, ,
of the company for the period referred to aboVe
was covcred under Clause 4 of that Deed of i • \Settlement. ,It,,,is!withregardto this itefl!ilofli
dispute on incometax that. 1 now write to :youl\'
in my capacity as Minister responsible for the
administration of the Income Tax Act.

1 hove been advi$ed by the Gov}rnment
negotiating "team that no satisfactory agreement'
on or solut.ion to this item has so far been
reached between ~he parties. 1 am further



I
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i

H' \ I

advised that it is this failure to reach
agreement and settlement on this item which
has continued to hamper the continuing effJrts
of the parties to finalise all other matters
arising out of and required to be done under
the Deed of ,Settlement. I am, therefore, fully
conscious of the desire of both parties to reach
a final and satisfactory solution to this item
as soon as possible.

After carefully re-examining all, the
facts and circumstances which gave rise to and
which now surround this particular item of
dispute and after carefully considering all the
advice which I have received thereon from the
Government negotiating team and other Government
sources, I have come to the firm conclusion that
it would be just and proper now for the Govern-
ment to return to and stand by the undertaking
it had made to the company under Clause 12.5 of
the principal Agreement executed between the
Fiji Government and your company on 14th October,
1971. For easy reference I quote hereunder the
wording of that Clause and promise :-

lThe Government agrees that it will\ during
the period of five years from the notified
date grant to the operating company the
benefiL of the tax free provisions con-
tained in Lhe Fifth Schedule to the Income
Tax Ordincnce. I .

As you are aware, because of the failure
to comply with certain procedural statutory require-
ments under the Income Tax Act, no concession was
in law and in fact made available to your company
for that five-year period in terms of this under-
taking. Consequently, the income tax obligations
of your company for that period, which has been
jointly estimated by both parties to have been
in the region of $1.2 million, have since
continued to remain due and owing to Governmen~ .

. ;
t:

Now, therefore, having satisfiedm~s~lf
t hat itis pro per an d jus t sot 0 do, I h a v e 'in';:
exercise of the powers vested in me lJnder sect'ion61 (a) of the new Finance Act, decided and'.I ,here-',
by declare that, the <fecovery of all :income:: tax,;1 ::.
w h i,ehm i gh t" h a~eli .been .:d ue;:i and i ow in 9 >to ttH~liGoYi~n;n" ::'
mentfrom the Flour t'lills of· Fiji Limited: between '
the period 10 September, 1973 and 9,September,:!!;:
1978, inclusi-ve--~shall be and are hereby abandoned

'by Government. ':Accordingly, your.company is not·
obliged in law'ior, otherwise to meet any demand:,'
for tax on its 'income deri ved from its operati on!
in Fij i during !this period. You are hereby' '
notified accordingly and my decision is by copy
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of this letter also being conveyed to the
Department of Inland Revenue.

Imust, of course. make it clear
that the decision and declaration I have made
above is not intended to and shall not in any
way affect the tax position and obligations of
your company in respect of any period subsequent
to- 9 September, 1978. This understanding is,
of course, also endorsed by your company in
Clause 3(b) of the 1981 Deed of Settlement
referred to in paragraph 2 above.

I understand that the Deed of Settle-
ment of 1981 is being suitably amended by the
parties in order to reflect this new turn of
events on the issue of tax and I trust thatthe foregoing will greatly assist the represen-
tatives of both parties in their efforts to
achieve full and final settlement on all out-
standing matters as are set out in the Deed
of Settlement.

(c. WALKER)
MINISTER OF FINANCE

Clause 3 of the deed of 6th January, 1982
provided as follows:

11 For the consideration aforesaid the
Company for itself its successors and assigns
hereby acknowledges, declares and agrees that
notwithstanding anything to the contrary in
the 1971 Agreement or in the Supplementary
Agreement or anything done thereunder by or
on behalf of the par~ies thereto the company
has been, is and shall continue to be subject
to the provisions of - .

(a) the Counter-Inflation Act, 1973, asamended or re-enacted from time to
~ime and any<-orders made thereunder,

" I' ,: .,b y 1~rte.I,J~ti.~es h···a~.d,JP ~,~"mef·s. Bo~rldl :,~n'II II I'i\\;re a lon 0 t e prlces '.or ml eU;I::I';!i)
wheat products produted- by the company'!
and all other merchandise whatsoever·
produced, sold or distributed by the
company in the course of its business;
and
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the Income Tax Acts as amended or re-
enacted from time to time in relation
to all assessments to tax made there-
under on the income of the company.

In this appeal the Court has to decide whether
the decisions of the learned Judge as to the following

(a) Legal costs

Should the company have been allowed to deduct
as expenditure the legal costs paid in respect of its ,

own costs and in respect of Messrs Shardha Nand, Fane and
Gibbons and the security guards, as being money Wholly
and exclusively laid out or expended for the purpose of
the trade, business, profession, employment or vocation
of the taxpayer? (Section 19(b) of the Income Tax Act).

(b) Exemption from payment of tax in respect of the
period from 1st January. 1978 to 9th of September
1978

Should the amount of exemption for this period
have been established by an apportionment of the whole
year's profits on a time basis, or as the company contended,
by a calculation of profits accrued to that date as if it
were a specified period for the calculation of derived
income (c.f. section 49(2) of the Income Tax Act)?,

.: I
I,

...., ~ :,; i~if :;:: .

S h 0 u 1d the 10 sse s s us t a i'ne din 19 7~ h a v e i 9:~en
• ',\"1 .;.allowed to be carried forward for the purposes uf Itax
; : i .;'11 .:calculation 1.0 the per.,i:ods~ofi\,tr:,ading.andaccoH~:t}ln:gH!

.' ~I I:. d \ •subsequent to l.he 10th of September, 1978 as would have
been the case under the carry-forward and set;;.of{: "
provisions in Clause 40f the Fifth Schedule of thi1968
Amendment.

We now proceed to consider these matters~
, ';
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The deductibility of legal costs

Although the Court of Review and the Supreme
Court were referred to a plethora of cases on this topic
mony of which were also referred to in this Court. there
was substantial agreement between the parties as to the
legal issues involved.

In this country. for claims of expenditure of
any amounts claimed as deductions in determining total
income to succeed, they must fall outside the prohibitions
contained in paragraph (b) or (c) of section 19 of thee Income Tax Act (Cap. 201). The relevant portions of
section 19 read:

II In determining total income, no deductions
shall' be allowed in respect of:

(a) ...•...•..•.......••. " ...•.••••••••••
'.

(b) any Gis bur s e me n tor ex pen s e no t\ be i n g
Wholly and exclusively laid out or
expended for the purpose of the trade,
business, profession. employment or
vocation of the taxpayer;

(c) any loss not connected with or arising
out of the trade, profession, business,
employment or vocation of the taxpayer. II

The current English provision is for all practical
and present purposes identical. lt is section 130 of the
Income and Corporation Taxes Act, 1970. That section so
far as it is presently relevant, reads

II Subj ect 'to the proy is ions of the Tax Acts ~':
in computing the amount of the profits or gains'
to be charged unde,r Case I or Case llof i' :,"

;S~ h :d;ujl eOn c S ~:m,,~,h,a 1< b~" 9,~,qucted!: i?: re ~ peif~1 if ,II:
o ." , ,', ." ":," : ;"" ',[1 :'1 :;! : nil: " ':

" " ," 'I "I: ,I"l "I I

(a') any disburs'ements or expenses not be{ng
mo n c: y who I 1 y and e xcI u s ivel y Iaid 0 u t,
or expended for the purposes of the
trade, profession or vocation;



( b )
( c )
( d )
( e ) any loss not connected with or arisingout 0 f the t r i:lde, pro f e 5 s ion 0 r v0 c i:lt ion. II

The English provision was as recently as July
1983 considered i:lnew by the House of Lords in Mallalieu
v. Drummond (lnspector of Taxes) (1983) 2 All E.R. 1096;

,(i983) 3 \oj. L. R. 409 ~ a de cis ion w h ic h, in 0 u r 0 p'in ion,
'when applied to the facts relevant to this part of the

Cll~C, concludes it. However, before w'e Pi:lSS to consider
that case and its applicability to the matter under

~consideri)tion, we think it timely to iterate the status
of the House of Lords in the hierachy of courts in the
realms of precedent. It must, of course, be accepted
that ,the Judicial Committee of the Privy council is the
supreme appellat.e authori't-y as far as Fiji is concerned.
Both in Australia and New Zealand the decisions of the
House of Lords are treated "with all respect that is
rightly due to decisions of ultimate appellate tribunal
in England" _ see Skelton v. Collins 115 C.L.R. 94 per
Owen J. at page 138 and in New Zealand Corbett v. Social
Security Commission (1962) N.Z.L.R. 878 per Gresson P and
per North J. at page 901. The principal reason asc:ibed
is the desirability of maintaining consistency throughout

~ the commonwealth in the development of the broad principles
of English law.

In the present case we are not faced with the
questions which could arise if this Court was to be fa~ed. ~ ' I I ' :~' , i '

with confl icting decis'ions of courts of other C'ommo'riviGalth. ,':!': iii: Iii. "" ,

jurisdiction on the same tier in the hierarChi:eif~.\if!:1f,iH,c~ure::
of precedent Dr between the House of Lords and, ::f~mlf,F,~:ts.
Here thestat.utory'pf1ovisiOn'lunder consideratt:onl'\i;Si thed:1

, : ' . ( .\.\ '.li . :;i i.::;\ i:I\·( i

same as the provision obtaining in England,. Andthe~ Tatter• ' i ~ I : '

has obtained in England in various Income Tax Acts:in
identical terms at least since 1842 (we have not researched
the position back past that year) and the House of 'Lords
has over the long years, in a' series of judgments,



~Lf-

~ adjudicated upon the const)uction of the provlslon.
It is, of course, trite to say that the construction of

. .a statutory 9rovision is a question of law but we say it
to emphasise that the law involved in the construction

Iof the equivalent of section 19 of the Fiji Act has been
settled since Strong & CD. of Ramsey Ltd. v. Wood1field
was decided in 1906 (1906 A.C. 448) and affirmed anew on
many occasions culminating in the Mallalieu case (supra)
three quarters of a century later. All these matters
render the present case a classic instance for treating
Mullalieu uS u very great persuasive authority.

tt We make no doubt that due deference to the high
authority of decisions of the Appellate Committee of the
House of Lords has been paid by the courts in Fiji at all
levels but we have deemed it timely that its unique status
in the hierachy of authority be highlighted because in
this case, and indeed in some others which have been
considered by this Court in recent times, it has not been
accorded its proper place.

The Mallalieu case had to do with a claim by a
woman barrister that the cost of cleaning and renewing a
set of apparel which she had purc~&sed for wear in Court
was outside the prohibitions in section 130\of the Income«' and Corporation Taxes Act, 1970 t h et ext 0 f w h ic h w e have
earlier recorded. The clothes in question were purchased
to conform with a prescription given by the Bar Council
and assented to by the Lord Chief Justice of England in
which it was provided as follows:

. \:"1. The dress of barristers appearing in court
should be unobtrusive and compatible with,
the we a r i n 9 0 fro b e s , : ;'

, I

,.,: .. ,i i ,"I"i"Io;, I·, ,i,' I •. ' :,,'! I'll ,I I ,fll '",,: \1.,Sui t s end d res se s sh 0 U 1d beD f d ark ·c0 Iou r . '
Ore sse s 0 r b 10 use s s h 0 u 1d bel 0 n 9 s 1e eve d I'

and high to the neck ..... Shirts and
blouses should be predominantly white or
other unemphatic appearance. Collars
should be white and shoes black. 1\
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~ Dealing with the history of the case as it
• I! I

proceeded through the legal process, Lord Brightman said

II Slade J. felt driven to answer the
question in favour of the taxpayer because he
constrained by the commissioner's finding that,
in effect, the only object present in the mind
of the taxpayer was the requirements of her
profession. The conscious motive of the tax-
payer was decisive. The reasoning of the
Court of Appeal was the same. What was present
in the taxpayer's mind at the time of the
expenditure concluded the case. II

The majority of their Lordships did not subscribe
j tot hat vie w . The y a c ce pt e d t hat !·1·i s s r~all a 1ie u tho ugh t

only of the requirements of her profession ~Ien she made
the initial purchases but found it inescapable that she
had a further object namely the provision of the clothing
she needed as a human being. Lord Brightman, whose
judgment was concurred in by all the Lords of Appeal
except Lord Elwyn Janes, put it thus

" But she needed clothes to travel to work·
and clothes to wear at work, and I think it is
inescapable that one object, though not a
conscious motive, was the provision of the
clothing that she needed as a human being.
I reject the notion that the object of a tax-
payer is inevitably limited to the particular
conscious motive in mind at the moment of
expenditure. Of course the motive of which
the taxpayer is conscious is of a Vital
significance, b,ut it is not inevitably the
only object which the commissionerS are
entitled LO find to e~st. In my opinion ,
the commissioners were not only entitled to,'
reach the conclusion that the taxpayer's, ,1\ ',:';1 "
object was both: to serve· the purposes of he;r:\il;\!\\!'
profession and ',alsb,to serve :her ,personal :,\'\;::1\\,'
purposes, but I myself would:have:found i~ :if:;,q;1
impossible to, reach any other conclusion. ":'!ii! ::ill

" 'I' I I _ , _.LII'" ',', ":,1, ' I ." 01' Ii .,! !i .il ' .. I ,I, il\ ili; :I!!\ :Ij!\l
, " ,. " I, I 'I '.

It is clear from the v'ery first parag';JI~'h:i~f
r: "II'; "i! '·;ii:· ',. : '1>'his consideration of ,the MalIa'} ieu jUdgment thatl; Kea,'rs)ey J~

I, ';i:'l; ~; :'1:":~;: 1 ';,IJ,,\r:':',::::~~, '
misconceived its import. He introduced thoseco:nsiderations

I' I ! ' . ' ' ,~" -:. : , ;: .' i' . ; .:, ~:: :; l' ; ::li ::~, ;
by reference to a passage from the judgment of Romer,::l!'.J>
to BentleY,Stokes and Lawless Y. Beeson (1952) 2 Atl E.R.



I
~I i

1:1;. ,
~ : I

Gol :! I

~~; I
~.:: ! \
j. 1
U. , \

!: i I

...•(j .3

17 -

liThe sale question is whether the expenditure
in question was 'exclusively' laid out fori
business purposes, that is: What was the!
motive or object in the mind of the two
individuals responsible for the activities
in question? II

!
I
I 'i

11 That seems to support the view that t.he
word 'exclusively' implies a purelY subjective
test. But that view was not adopted by theHouse of Lords in Mallalieu v. Drummond (1983)
3 W.L.R. 409, in WhlCh case ~he questlon was
whether expenses incurred by a female barrister
in the replacement and cleaning of items of
clothing which she wore in court and in chambers
and on her way there, in compliance with the
notes for guidance on dress in court issued by
the Bar Council, were deductible II

.' :i

It is not the word "e x c Ius ivel y II . e ithe r:' as::use d
by Romer L. J . in the passage quoted or as it i su sed, ,in
section 19(b) which imports the necessity for a subjective
test. The ad v e rb sou sed ins e c t ion 19 (b) qua Iif i'es' the
phrase "laid out or expended fpr the purposes of trade"
and in no manner ~ouches the question as to whether a

"subjective test or an objective test should\be applied
\

in ascer~alnlng the taxpayer's intentions. As
Lord Brightman pu~ it in Hallalieu (op. cit. p. 1099 g) -
a passage which, we note, was later cited by Kearsley J -

" The effect of the word 'exclusively' is
to preclude a deduction if it appears that
the expenditure was not only to serve thepurposes of the trade .... of the taxpayer· i '
but also to serve some other purposes. '

:'!' Ii",! ::\1 ,::I!I:. i " , I
" '. j ,;; ! I I ;: \ ~ ;: j'

Rather it is the word for in "the phrase which· imports the
subjective test. It turns the inquiry to the taxpayer's. .. ,

reason or reasons fo~ making the expenditure and leads to
'the necessity to explore the ta~payer's mind to diicover

his intention or intentions up to the point of time when



The Judge was also incorrect when he said the
requirement of a purely subjective test was not adopted
by the House of Lords in ~lallalieu. At page 1099.h-
again, in a passage which the Judge·.cited later in his
j u d g me nt - he sa i d : \

II To ascertain whether the money was expended
to serve the purposes of the taxpayer's business
it is necessary to discover the taxpayer's
'object' in making the expenditure: see Morgan
v. Tate & Lyle Ltd. (1955) A.C. 21, 37, 47. As
Lhe Laxpayer1s 'object' in making the expendi-
ture has to be found, it inevitably follows
that (save in obvious cases which speak forthemselves) Lhe commISSIoners need LO look into
the Laxpayer's mind at the moment when the
expenditure is made. After events are irrelevant
to the application of section 130 except as a
reflection of the Laxpayer's state of mind at
the time of the expenditure. II

The emphesis is ours.; It was made to highlight
the point which assumed importance in that case namely
that determining a state of mind can well be a matter of

""'-
inference.

i

In fact; the General Commissioners drew the
inference that, in addition to her stated motive to meet
the requirements of her profession, it was also her
objective in making the expenditure to satisfy the human, ;

need to be clothed during the time she was on her way to
chamber~.tnd cou~tiand Whils~ she ~as e,ngaged:~?i,i1~.fi'.\::,!
pro~e~slo~al actIviLY: )her~ was no appe~l fr~~;'i1ryr~{':
deelSlon on any questIon offaet. AeeOrdlngly:::~~tli!:i
ulLlmate questlon for declslon by the courts was,~.as;'

i ~' i .:; : !' :I

Slade J. put it, in a passage cited in the judgment,of.;
Lord Brightman at page"'11()1 j'lI~ihe:ther~h'a~Jin9~llr~'~14r:~!:fo
their.(the Commissioners') primary findings of:f~ct;!!:.;..

, I ;; I.
there .was evidence ,to support the inference ultimately
drawn by the Commissioners that the expenditure was
incurred by the taxpayer with dual purposes in mindll.
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Both Slade J. and the Court of Appeal answered, '

that question in the negative but the House of Lords
upheld the decision of the General Commissioners.

With that background. we turn to consider the
individual claims.

1. The legal costs relating to the defence of two
security guards 'charged with obstructing the
police

Both the Court of Review and the Supreme Court
dismissed this part of the taxpayer's appeal in short
order and before us Mr. Reddy allo~ed that there was
"very little evidence" to support it:. \~e content our-\,
selves in saying that we think the Court of Review and
Kearsley J. were clearly right.

2. The costs relating to the defence of Messrs Fane
and Gibbons, directors of the company

On 12th May, 1978 Fane and Gibbons were each
charged with the offence of failing to disclose their
interest in contracts contrary to sections 150(1) and
150(4) of the Companies Act (Cap. 216). The contracts
were alleged ~o be between the taxpayer company and
Ocean Timber Transportation Limited, a company which (for
a commission) supervised the wheat shipments made to the
taxpayer from Australia. Gibbons was acquitted on both
counts in the Magistrate's Court. Fane was convicted on
one of the cha rges but h is<appea I to the Supreme Court

I, ;was allDwed and the convi'ction quashed.
. 1 '; . <: : ",
: .i!' ~;;I ';1 i :;;:"

, , , ,'I :,,:1 ';'The minu~es of the meeting of, the Commi:tte~iof
• '. ,. : I" I;I I I: j l : : I:' ~

D~re ctors I h l? 1d on: 19th;' UU n~; :"1,~!?:~':r!~co\d: th a t'I!:t%~: Ij~::;!!: :!i

dlrectors noted that Messrs Fane and Gibbons had,engaged
• .,.. .•••• '. : I" t: I;!'Mr. Jonathan Cole to' act for them". In the agreed ',

statement of fa~ts, however, it is stated the directors
concerned were represented by Mr. Jonathan Cole, of
London, .l~r. Douglas Newman, Q.C. of Australia anj Messrs



Parmanandam, Ali & Co. who.
solicitors, the fees of all
appellant.

no doubt, were the instructing
of whom were borne by the

On 30th August. 1978 the Government of Fiji in
a counterclaim to an action brought by the respondent
alleged that the latter had, in breach of a formal agr~e-
ment, paid to shippers at least $US860,800 "more than it
should and could" for freight on imported wheat. This
allegation had to do with the same matters as gave rise
to the criminal proceedings against Fane and Gibbons.

~
At a meeting of the Board of Directors of the

respondent company held in London on 4th September, 1978
it was resolved that:

" The legal cost be paid in accordance with
Article 222 of the company, e.~. -

(i) Full cost to be paid by the company
in respect of Mr. J.B. Gibbons,

(ii) three-fourths of the cost be paid by
the company in respect of Mr. V.J.A.
Fane, and

(iii) if Mr. V.J.A. Fane is further acqUitted
on appeal then the balance of the cost
be also paid by the company. "

This resolu~icn is the first record of any
intent on the respondent's part to incur expense .for the

'. .I

legal costs of these two directors. And it is to b~;: ::-i :::.
observed that i~ was expressed to be made pursuant to

. , . : '1" 'I"

Article 222 of ~he respondent's articles. And it :was
made after the hearing in the Magistrate's cour~ J 6~t
before Fane's appeal had been heard. i\!:,

I " • ,_ -'I " ; -II I:: :I Ii~Ii I! I; ,I. I ,,:

;;:; ,"l! i::::
In the oral evidence giv~~ before theCou~t of

Review by Shardha Nand, erstwhile Managing ~irector,
and t~r. C.R. l'Jarsey,a Director, of the respondent, there. '

was but little reference to the cases of the two Directors
in question. Hr. Narsey said that the respondent resolved
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ment, paid to shippers at least $US860,800 "more than it
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allegation had to do with the same matters as gave rise
to the criminal proceedings against Fane and Gibbons.
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At a meeting of the Board of Directors of the

respondent company held in London on 4th September, 1978
it was resolved that:

" The legal cost be paid in accordance with
Article 222 of the company. e.~. -

(i) Full cost to be paid by the company
in respect of Mr. J.B. Gibbons.

(ii) three-fourths of the cost be paid by
the company in respect of Mr. V.J.A.
Fane, and

(iii) if Mr. V.J.A. Fane is further acqUitted
on appeal then the balance of the cost
be also paid by the company. "

This resolu~ion is the first record of any
intent on the respondent's part to incur expense .for the
leg a I co s t s of the s e two d ire ctor s . And itis to b~. ".1 . ,I I

observed that i1:.was expressed to be made pursuan~ to
Article 222 of the respondent's articles. And it:w'as".; I::
made after the hearing in the Magistrate's Court ~ but
be for e Fan e I sap pea I had bee n h ear d .i \!: ,

I·, "1', ; .111:::!::'!1!:!J"I:loI

In the oral evidence giv~~ before theCou~t'of
Review by Shardha Nand, erstwhile Managing ~irector.
and t~r. C.R. !'Jarsey,a Director, of the respondent, there. '

was but little reference to the cases of the two Directors
in question. Hr. Narsey said that the respondent resolved



I

I I~o defend the charges against ~ane and Gibbons and to ,
~ngage counsel. However, the minute of 19th June, 1978

I I .

i:s tot h e con t r a rye f f e c tat 1e a s t a s far a s the b r ie t' in g
of Mr. Jonathan Cole is concerned and there is no earlier
record of the comp'any having agreed to pay the costs of
Messrs Parmanandam, Ali & Co. (including Mr. Newl,lan's fees)
in respect of these matters.

Mr. Shardha Nand deposed that if the freight
charges were proved, the respondent might have to refund
$860,000': This evidence seems to have been accepted at
its face value by both the Court of Review and Kearsley J.
but a study of the relevant documents leads us to conclude
that it is not true. First there were no criminal charges
against the two directors concerned relating to non
compliance with the agreement as to freight charges. There
were, of course, the civil proceedings but there was no
claim in them made for a refund of $860,000 and there is
no evidence whatsoever to suggest that the respondent had
in its hands $860,000 or indeed any' other sum, which it
might possibly have to pay to another by way of refund or
because of legal obligation. \

The assu~ption of responsibility for the legal
costs was made after the hearings in the Magistrate1s
Court had concluded and there is no evidence which goes
to establish that the directors turned their minds to the
necessity of engaging competent counsel to protect the
company from any attendant adverse publicity dama~irig to
its future operations. The charges preferred against the
two men did not presage any reflection upon the c6'mpany

, , , j I

., , , 11:, I"

itself; rather they indicated that it and its shareholders
:!ll i

had been wronged by the non-disclosure. And, finally,
j 'I."

~he paymen~s were eX,~q~~~sIY ,S~~!~,~?}~,:~:e:m~de ~,~~~,~ir!~!lI~:?
Art ic 1e 2 2 2 . As the leg ale ff e c t 0 f t hat a rti c 1eon;l :th e

, , • "I "II Ii
",issue under consideration was also advanced in r~spett

of the Shardha ~~andmatterS we shall ,consider it separately ..
, ' I

But for the present, 'wehol.d that unless it be established
, I',· ,'j .

that the deduction snould be a.llowed because the expenditure ·i,
.I'! '

": ,
l;~ I
I' !

1-:' !
I



~'was authorised by the article, we are of the opinion that
I the appeal on this head cannot be sustained.

3. The effect of Article 222 on the claims in respect
of Shardha Nand's costs and the Fane and Gibbons'
costs

"222. (a) Subjc:ct to the provisions of the Act,
every Director, Manager, Secretary and other
Officer or employee of the Company shall be
indemnified by the Company against and it shall
be the duty of Directors, out of the funds of
the Company, to pay all costs, losses and
expenses (including travelling expenses) which
any such Director, Manager, Secretary, Officer
or employee may incur Dr become liable to by
reason of any contract entered into or act or
deed done by him as such Director, Manager,
Secretary, Officer Dr employee or in any way
in the discharge of his duties.

(b) Subject as aforesaid every Director,
Manager, Secretary Dr other Officer or employee
of the Company shall be indemnified against any
liability incurred by them or him in defending
any proceedings whether civil or criminal in
w h ic h j u d 9 me ntis g iv,~n inth e ir 0 r his f a v 0 u r
in which he is acquitted or discharged or in
connection with any application under section
349 and provisions of the Act in which reliefis given to him by the Court. 11

:; , il

i
",i' ,', I ' :.;1! '

Mr. Red d y ref err e d us' it0 Ben de x Con sol id a'te d
Ind u st r ie s Lt d. v. F. C. T. 13 A ~T . R. 553 in w hi ch a' c'il'a"m
similar to that here made was successfully advanced by,
the com pan y . The art ic 1e was i n t e r m s sub s tan t ia H y: ' the

, ":: : ' ! ,: d ,'I I,! ,', I' ,

same as Article 222 above.' The' a1 fegation made' !wa:Sl;th'cit;'
, 'I ' I, " Iill I II ""Iin effect. a Director of the appellant companyh:ad' ~!b~sed:

, ' ,. l' ,j ~ I,' ;Ii;:. :!
hLs office When purporting to perform his duties' a's;ia:'~ I

director ot' the conip'an'Y'~'Th'e':],u'd'gmentl:1'$ '!very"'~~li\~~ldl"'t'n'
': : : ii:; 1:1' i, ,i' ".e SSG n ce it was he Id t h at the c rim in a 1 proceed i n 9s :hav i n 9 i

arisen 'out of his conduct as a director, the fa~tsj!6f'the
case met, in all respects, the prescription of the article
and accordingly the deduction sought was allowable. That
might well have sufficed if the claim was a civil cla'im' by
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:f the Director against the company on the indemnity contained
in the article. The Judge gave no consideration to the
Question as to whether the facts found brought the case
beyond the prescription of the relevant statutory provision
and accordingly we find ourselves unable to regard the
decision in any way persuasive and we are not disposed to
follow if. And assuming without deciding that in each case

, 0

the respondent was under liability to Messrs Fane, Gibbons
and Shardha Nand by reason of the provisions of the article,
we do not think any expenditure made pursuant to suc~
liability falls outside the prohibitions contained in

~ either pa·ragraph (b) or paragraph (c) of section 19.

That dispnses of the appeals in respect of the
payments made in respect of Messrs Fane and Gibbons.

4. Claim for deduction in respect 01 costs paid for the
."defence of the Company and Shardha Nand '

The charges preferred against Shardha Nand were
five in number. The first alleged that he concurred in
making a false entry on the balance sheet of the company
and the second that he concurred in circulating a false
balance for the year ending 31st December, 1976 knowing
it to be false in a material particular, namely that the
wheat stocks were understated by approximately 576 metric
tons valued at approximately F$102,448 and thereby reducing
the profit for the year with intent to deceive shareholders.
The other three charges were each of conspiracy to defraud
contrary to section 422(a) of the Penal Code. Each had to
do with the alleged understatement of the wheat stocks but
they alleged in~ent to defraud either different persons or

fur different purposes. <
, t", ,:1 ;-, i: ~d;, I ; , Iii: i ,:'" ;'!. i :!; , !Ii. "" : "ill ii: ,Ii, 'I:: ; : ii Ii: r:

.; i: I ,: t- i ! ~ •. :;,: I~ : l '.~; : ;:!: 1'(" ':'

As we earl~ei itated, Shardha Nand ga~e ~viden~e
before th~ Court of Review and it wa~ on his eVi8enie that
Mr. Stuart based his findings as 'to the intention of' the
company both when it took its decision to pay Shardha Nand's
defence costs and, of course, when it disbursed the moneys
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; : :1
in payment of such costs. We do not find it necessary

i

to refer to any more than a few short extracts from
that evidence. The relevant passages are, as follows

, .: ; . ,I·j
II .on 4.9.78'a board meeting held in ,Londpn. '

.That meeting authorised payment of legal costs.
I produce copy of mi nutes of meeting .and a :,
copy of board paper 30/78. On that date Board
directed its mind to criminal charges laid
against company and against me .

.. ~. Minutes of 19.1.79 (7) Ex. 8E authorise
payment of legal expenses for criminal proceed-
ings. I agree that all it does is to authorise
directors to pay proper costs. Board did not
direct its mind to me and. company being separate
persons. II

II t.1yown interests and those of the company
were inextricably lntertwlned .... The purpose
of the expenditure was partly to save me and
partly to save the company. II

In his judgment, Mr. Stuart referred to the
passages we have emphasised, in a manner and in terms
which leaves us with no doubt but that he accepted them.
And we make no doubt that he was entitled to do so, in the
circumstances, for who, better than the Managing Director
of the company to depose as to the object or objects of
the company when it took its decisions to incur the
expenditure and subsequently to layout the moneys in
accordance with that decii'ion? And i~ the end Mr. Stuart
said

II", 150 far ,as"the, prosecu-t ion I:;a.gainst th~li ,I: I,'i! liI::I"
appellant and Shardha Nand is concerned, ,the .. ,
appellant did not expend the mGney wholly and
exclusively for its own purpose because first
the purpose wa~ hot solely its own but a joint
purpose, and!sec~ndly was not a trading purpose
at all but to en~ble the appellant and its
managing director to be delivered from punish-
ment~ II
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In the Supreme Court, Ke~csIey J. was critical
of Mr. Stuart's review of the evidence. He\said\

II Itis, I t h ink, un for tun ate t hat the Co u rt
of Review was not more specific, that it did not
distinguish conscious object or purpose from
purpose in the statutory sense of the word and
that it did not describe any of its findings as
findings of fact or as findings of law. However,
having read and reread those passages, it seems
to me that it may fairly be said, without
offence to the judgment. that the conscious
objects of the board of directors were -

(a) as to the defence of the companyagainst the first set of charges. to
preserve the business status of the
company and to avoid payment of fines
(by obtaining the company's acquittal);

(b) as to the defence of the company against
the second s~ of charges, to preserve
the business status of the company and to
avoid payment of fines and the $86C,OOO.00

which the company might have had to re-fund, according to the evidence of
Mr. Shardha Nand which the court apparently
accepted, if the charges were proved (by
obtaining the company's acquittal) and

(c) as to the defence of the managing director,
to preserve the business status of the
company and to retain his highly valued
services (by obtaining his acquittal).

The $860,000 we have already considered and put
out of consideration. The other objects stated do not
sit comfortably with the evidence of Mr. Shardha Nand that
the pUIPose of the expenditure was partly to save himself
and partly to save the company.

';' I I

: ,: And ther~::was, no need to at all Of~h?:!Fo:l1~I~'I:pf
Review to distinguish conscious object or puipos~ fiom '
"purpose in the statutory sense of the \'JOrd". Mr. Stuart
was clearly dealing with the first of those two matters
and as he was reviewing evidence there was no occasion
for him to describe his findings as findings Df fact.



The distinction between the word "purpose" as
i

used "in the statutory sense" as the Judge has put it
and "purpose" as a synonym for "object" or "intention"
was dealt with by Lord Ori~htman in the Mallalieu case
in which he said, at page 1099 e

" The words in the paragraph 'expended forthe purposes of the trade, profession or ---
v0 c atl 0 n I me ani n my 0 pin ion 'expen d e d to s e r v e
the purposes of the trade, profession or voca-
tion' or as elaborated by Lord Davey in Strong
& Co. of Ramsey Ltd. v.' Woodlfield (Surveyor of
Taxes) (1906) A.C. 448 at 453 •..... Ifor the
purpose of enabling a person to carryon and
earn profits in the trade etc. I.

The particular words emphasised do not refer
to 'the purposes' of the taxpayer as some of the
cases appear to suggest. They refer to 'the
purposes' of the business which is a different
concept a 1though the I purpose' (i. e. the
intentions or objects) of the taxpayer are
fundamental to the application of the para-
graph. "

Kearsley J. had obviously fallen into the same
error as the Judges in "some of the cases" referred to
by Lord Brightman.

And when he came to consider the findings made
by the Court of Review, (which we have earlier quoted)
Kearsley J. had this to say:

" I must confess that I do not compl~telY
understand tha~ sentence. It seems, however,
to be clear enough that the Court of Review
reachGd ~he conclusion of law that the
expe'nditure of money on the defence of tne
company and its managing director, charged
jointly. did not satisfy the statutory test
of being wholly and exclusively for the
'purpose' (in the statutory sense of that I "
word) of the company's trade. I shall have
to decide whether or not ~hat was a correct'
conclusion of law.

If that sentence also expresses a finding
of fact that a conscious reason or object of
the board of directors was to serve the private
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interests of the managing director, that was,
I have already decided, a finding not reascn-
ably justified by the evidence. II

The primary view of the learned Judge as disclosed
in that passage is that in reaching his conclusion
Mr. Stuart made a finding of law but that view was made
subject to the re~ervation that it may also encompass a
fi ndin g 0 f f act. i The u 1t imat e fin'dj n 9 0 f the Co u rt 0 f
Review was a find{ng of fact and not a find~ng of law.
The learned Judge's view that a finding of law was
involved and the necessity he saw of having to decide
whether it was a correct conclusion of law impelled him
to embark on a long inquiry into matters of law which
was thus a sleeveless exercise.

That the question was one of fact is beyond
peradventure. The Court of Review had directed itself
correctly as to the legal principles involved when it
construed the section - without the aid, we add, of the
Mallalieu decision which had yet to be delivered. And it
had made its findings of fact. The remaining question
was whether on applying the law to the facts as found,
the taxpayer had brought itself outside. the prohibitions
in the statutory provisi0Q: That, too, was a question
of fact. If authority be needed for what we regard as a
basic matter it is to be found in the judgment of Romer L.J.
in Bentley, Stokes & Lawless v. Beeson (1952) 2 All LR.
82. In deliverIng the judgment of the Court of Appeal
His Lordship said :

" The sale question is whether the expenditure
in question was 'exclusively' laid out for:.busi-
ness,purposes that .is: ,What was the motive o~:~:
o b je cton the m i n d S 0 f the two in d iv id u a 1s ,.1 I

responsible for':the act'ivities, ,"in'questiDhr i!":lt!>i"':
is well established that the question is one of
fact. II '

It is, as V.'ehave said, a question of fact.1I
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All in al\L we think that the Court of Review
was right in concluding that the taxpayer had dual purposes
when it expended money on the legal costs of Shardha Nand

i

and we are of the'opinion that its object insofar as it
affected Shardha Nand was not for business purposes. And,
in our view, the result that was achieved by the expen-
diture, namely the, relieving of Shardha Nand from the
necessity of meeting the costs himself cannot be classi-
fied as a mere incidental or consequential effect of the
execution of the company's purpose.

Kearsley J. reached a contrary conclusion. He
has said.. that in doing so he has derived great assistance

, ' ,

from the decisions of the Australian Courts and it is
manife~t from his judgment that he placed particul,ar
reliance upon the judgment of the Federal Court in Magna
Alloys and Research Pty Ltd. v. Federal Commissioner of
Taxation (1980) 11 A.T.R. 276. But the Australian cases
all had to do with a statutory provision differ~nt from
the nearest comparable provisions in the laws of Fiji and
England. And they were decided by courts inferior - as
far as Fiji is concerned - in the hierachy of judicial
authority, to the House of Lords which had authoritatively
pro n0u nee d' 0n a s tat u tOt' Y pro y is ion w hie h, f\H a I I Pr act ic a I
purposes, was identical with that of Fiji.

The Magna Alloys decision was, as the learned
J ud ge rig h t Iy not e d at p age 8 0 f his j u d g me nt, "b a sed
on the Court1s construction of section 51 (1) of the
Australian Income Tax Assessment Act, 1936 the words of
which differ from those of its English and Fijian,'
counterparts".

Brennan J.lin his jUdgment 'in the Magnai,Al'lo'Ys
case (op. eit. at page 289) after referring to Warnes & Co.
(1919) 2 K.B. 444; LR.C. v. Von Glehn (1920) 2 K.B. 553
and Spofforth & Bruce Y. Golder (1945) A.E.R. ~63 - all
eases mentioned by Kearsley J. - and referring ito an. !
Au st r a '1 ian e a s e I wen ton t.p say :

'-
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II ••• a c cor d ~n ~ 1y the En g 1ish cas e s pro v ide
no authorityltd determine the deductibility

\ ':of legal costs :under the second limb of
:\i \section 51( p ..\ ": 'I

TJ. \Ui~con~ \ imb J~)l~~to <;, a11 105 ses and outgL gs
\ I Incic~ssarily incur~e in carrying on a business for the
1 i 'pu'rpose of gaining,~.r producing such income".
I . "1\ iI
, : I q, I

. .. \!!.

The observations of Brennan J .• so it seems to
us, also apply to the first limb which refers to "all
losses and outgoings ..... incurred in gaining assessable

I

i:
i:, ,.....

We agree with the observations of Brennan J.
and are of the opinion that the corollary applies and
that the Australian cases provide no authority to
determine the deductibility of legal costs under the
Engl ish· counterpart of section 51 (1) and 1ikewise the
latter's counterpart in Fiji - section 19(b). And we
note that the observation of Brennan J. and its import
did not escape the notice of the Court of Review and that
it played a decisive part in the decision it ultimately
took.

All in all, we hold that the respondent's
cross-appeal on this ground s~ould be allowed.

'.The 0 the r que st ion s - par a g rap h s (b) a,pd (c)"

It is convenient to consider the remaining
of appeal and cross appeal together because the
one depends to some extent on the fate of the
The appellant claims that Kearsley J. erred in,., , .,' '", . ' , .. " . ,1 . '1'" . 1,: \' " : i ,i

law in hold)ng_ that the'profits of the respond'entcompa'ny
for the period 11th Sept.ember, 1978 to 31st December,' 1978
could not properly be assessed upon a "time basis"; and
the respondent alleges ,that the learned Judge 'erred in
holding that the respondent was not entitled fo carry
forward losses incurred in the period 1973 to 1978

grounds
fate of
other.



against profits derived subsequently.
I

! iThe starting point in a consideration of thes~
issues is Clause 12.5 of the 1971 agreement which reads:

"12.5 The Government agrees that it will
during the period of FIVE (5) years
from the notified date grant to the
operating company tne benefit of the
tax free provisions co~tained in the
Fifth Schedule to the I~come Tax
Ordinance. " \

It is common ground that the "notified date" in
terms of that clause was the 10th September, 1973 being
the date on which the respondent commenced commercial
production. The Income Tax Ordinance referred to in
Clause 12.5 was Cap. 176 of the Laws of Fiji 1967 edition,
ilS amended by Ordinance No.46 of 1968. Section 11 (1 )(b)(i)
of the principal Ordinance following the 1968 amendment
re ads :

"Subject to the provlslons of the next
succeeding paragraph, the Governor, where
he is satisfied that it is expedient for
the economic development of Fiji, may, by
notice in the Gazette, specify any company
engaged in an, approved enterprise as being
one to which the tax-free provisions con-
tained in the! Fifth""Schedule to this
Ordinance sha'll apply and such company
shall accordingly enjoy such concession;1I
(the next succeeding paragraph ,is not
relevant) .

It is unnecessary to setout the terms of the; I

Fifth Schedule in detail. 1t provided for a "tax-free"• ., I

period of five years from the date of commencement :of
production; and it I is common ground that by ii;.Si ,~~xp,res~1_, \ \, \ I':, .~
terms the prof it for the peri od 11 th September to, 3,1st
December, 1978, being the balance of the accounting
period beyond the "tax-freell period, was required to be
ass e sse don a IItime bas 1s II; and t hat IDS s e s -i n cur red
durin'g..the "tax-free" period could be carried forward
into the period of tax liability.



\00
- 31 -<-

,
IIr For some' reason, and we do not know whether

it was bY,accident.or design, no notice pursuant to
section 11(1)(b)(i)'\was ever gazetted with the result

Ithat 'no part of the: Fifth Schedule was ever made to
apply to the respondent's business.

Following the many problems which arose between
the Government of Fiji and the respondent, as eJrlier
referred to, attempts were made to resolve them by deed,
the first of which was made on the 29th January, 1981.
Oy it~ terms the respondent acknowledged that it had been
and would continue to be subject to the provisions of

tt "the Income Tax Acts as amended or re-enacted from time
to time in relation to all assessments to tax made there-
under on the income of the company".

For its part the Government undertook to lI
procure

that the Minister of Finance -

(a) exercises his power under section 16(2)(b)of the Income Tax Act, 1974, to issue a
written instruction to the Commissioner
of Inland Revenue specifying the company
as a company engaged in'~n approved enter-
prise in the Third Schedule to th~ saidAct shall apply in respect of the per:od
of five years from the 10th September,
1973; "

The Third Schedule to the 1974 Act contains
provisions for a "tax-freell period, "time basisll assess-
ment, and the carrying forward of losses but on less
favourable terms than those contained in the Fif~h
Schedule.

Unfortunately, further problems arose after the
, " '" " . ,1\' \, 'LI ",

executio~ of the deed of 29th January, 1981-and it was
subsequently cancelled by a new deed. The only purpose
in me'ntioning it at:\all is that Hr. Kalyan made something

Ii·of the fact that on:,the 10th July, 1981 the appellant
,,:Iactually issued a notice of assessment for the period

11th September to 3:ht De~mber, 1978 which gave credit
I
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~fO~ :1I~osse:sl;.~ro~g.~.t;Ifor~ardll,. ihi:Ch was contrar::.y;to his
presert stlard that[1iuCh losses !cannot properly ilbetaken
into account. It :se,ems apparent that that assessment
was based on the pr~visions of the deed of the 29th
January, 1981 which was subsequently cancelled. i

, I I ~, '~II.i
I I';'" I" • • I 'I :1,. 'j

The new deed was executed on 6th January, 1982!.'
It is in similar terms to the earlier deed. In it the
respondent again acknowledged itself to be bound by the
Income Tax Acts in relation to all assessments to tax
m~de thereunder. but the ~eed contains no reference to

1'; the granting of concessions under the Thi rd Schedule.

On the day fol lowing the execution of the deed
of the 6th January the Minister of Finance wrot0 the
letter of 7th January, 1982 the text of which we have
printed earlier in this judgment.

With that background we turn to consider the
first issue, namely whether the Commissioner erred in law
in assessing the respondent's liability for tax for the,

bulunce of the 1978 year on a tim~ busis. What the,
Commissioner did in effect was to calculate'the
respondent's profit for the period from the 11th September
to 31st December, 1978 (112 days) as 2J1. of the total

365profit for the 1978 year. It appears that there is a
difference of some thousands of dollars in tax to the
respondent's disadvantage by assessing the profit for
the period by that means, rather than on actual profit
for the period insofar as it can be ascertained.

In the Court of Review Mr. K.A. Stuart took
the view that the parties were bound by the provisi6ns
of Clause 12.5 of 1.he1971 agreement, either ~IY estoppel
ore 0 nt ract u all y, wit h e f f e ct t hat the \I t ime b' a'sis \I :

method of calculatiion, as provided for in the Fifth
I ' d' IiSChrdu\e'l prevai IF I'. , For/the jsame reasons he iiconcluded

t h,a,t
l
t h,ere s p 0 n d er t! was en tit 1e d tot he be n eq t 0 f the

e a r:l ie r ·1p s's e s. ' ;1' Ii
, I I) i! II, i ." I i\,' I

- '_U 1_ r _~. !
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Kearsley J. rejected the estoppel approa'c;~::, "
and concluded that as the Fifth Schedul~ had~e,ve,~ appqed,
becauie there had been a failure to gazette, it was'simply. . , ,:

a matter of determining the correct accounting rrinciples
upon which the profit for the 112 days should be calculated.
This is what he said :

II I can think of no better way of answering
that question than to refer to the sworn testi-
m0 ny 0 f the a ud itor, t·' r. Ram V i 1ash . Hew a spresumably, an independent and conscientious
auditor, mindful of the duty.he owed to thepublic as well as to the compciny's shareholders.
He was a qualified accountant, a partnGr in the
well known firm of Peat Marwick and Mitchell
and he had practised for 12 years. He swore
that the appellant company's calculation of
its profits for the remainder of the year was
in accordance with correct accounting princi-
ples~ His evidence was not contradicted. I'

Furthermore it is relevant that in correspondence
in September 1978 the Commissioner expressed himself as
being in "general agreement" with Mr. Vilash's r.1ethod of
calculation of the profit for the 112 days, which was based
on actual sales and expenses, the method of determination
of which was explained in some detail in Mr. Vilash's
letter of the 12th September.

There is another reason why we are satisfied
'that assessment on a time<1;)asis is inappropriate. In his

Iletter of the 7th J~nuary, 1982 the Minister in exercise
of the powers vested in him abandoned recovery "of all

Iincome tax ... due and owing between the period 10th
'1 ':'

September, 1973 and 9th September,1978" while:,:makin:g ,
itel ear in a Iate r pes sag e t hat his de cis ion inn 0:' 'way ,

affected the tax position in respect of any pehod ',:,,1 ,
subsequent' to the 9th :September. >";What the Min~:st~:r::i~~s:i', ' ' " .' ''1',1 I' '

aband 0 n in 9 ~ as a sum ce r t a in w hie h co u 1d not bear r f v e d'
. ' ;. i

at on a time basis calculation. To arrive at tte sum to
be abandoned and the'sum in respect of which no relief'

.. . I I

was available required a splitting of the fina'hc,ial year;
with a proper accounting at the end of each period.
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There is nothing more that can usefully be said

on this ground of appeal which is accordingly dismissed.

We turn now to the respondent's cross appeal
concerning the carrying forward of losses which would
have been permitted if. the Fifth Schedule, or indeed the
Third Schedule, had applied.

The respondent's submission on this issue as
presented by Mr. Kalyan was that the Crown, and therefore
the Commissioner, was contractually bound to apply the
provisions of the Fifth Schedule (long since repealed)~
or, in the alternative, was estopped from acting inconsis-
tently with its promise to grant the respondent the tax
benefits of the Fifth Sch~dule. Although presented in

~ .the alternative the, arguments appear to amount to the same
thing. The Fifth Schedule applied only to companies
specified by notice in the Gazette by the Minister of
Finance who had a statutory discretion to so specify
where he was satisfied that it would be beneficial to
the economic development of Fiji. The question is
whether Clause 12.5 of the 1971 agreement could fetter
that discretion, which was one to be exercised in the
public interest.

In the Court of Review Mr. Stuart relied on
Robertson'v. Minister of Pensions [1948J 2 All E.R.767
as authority for the proposition that estoppel operates'\.

against the Crown, and should so operate in the present
"

circumstances. In Robertson, DenningJ. as he then was,
inV 0 ked two doc t r i n;;- 0 f his 0 wn ere a t ion. n a meIY th.at .',' ii'·: I, ':

assurances intended to be acted upon and in fact1acted. . i; ~ 'I I " I' (, j

upon were binding; and that where a government de'pa"ttment
wrongly assumes authorl ty to perform some· legah'iI~'c'i'\\the'·; .,,,'. . :1' \\ :1 \ '!\:

citizen isentitled to assume that it has that authority.
The proposition about wrongfully assumed authoriiywas
emphatically repudiated by the House of Lords in a later
cas e, Howe 1 1 v. F aIm 0 u th Boa rd Con st ru ct ion C0' • Lt d. [1 9 5

1 ]



Kearsley J. rejected the estoppel argument on
the authority of two cases and we see no reason to go
beyond them. The first was Maritime Electric Co. Ltd. v.
General Dairies Ltd. [1937J A.C. 610. In that case the
appellant, a publiC utility company, was under this
statutory duty in charging for electricity: IINo public
utility shall charge demand collect or receive a greater
o r Ie s s.c 0 m pen sat ion for any s e r v ice t h ani s pre s c rib e d
in such schedules cs are at the time established, or
demand collect or receive any rates tolls or charges not
specified in such schedules". Over a considerable period
sums less than the statutory charg~s were obtained from
the respondent through the appellant's consistent mis-
reading of a meter. An estoppel was sought to be raised
against the appellant and at page 620 Lord Maugham said:

advanced it.
this commentA.C. 837, in which Denning L.J. had again

Wades Administrative Law (5th Ed.) offers
on Howell at page 343

. I <
.• \ .

II ••• itwo u Id ,se e m n e c e s s a r y tor e j e ct the
whole notion of estoppel of a public authority
by wrongful assumption of statutory authority.
For it clearly conflicts with the basic rulethat no estoppel can give the authority power
which it does not possess. II

II In the view of their lordships the answer
to this question in the case of such a statute
a s is n 0 ',0/ Un de r con sid era t ion m·us t b e inth e
ne gati v e . The se ctie n s 0 f the Pub 1 i c ut\ 1 it ie s
Act which are here in question are sections
enacted for the beneflt of a section of the
pub lie I t [-I a tis, 0 l' 9 r0 un d s 0 f pub 1 icpo 1 icy
in a general sense. In such a case - andtheir Lordships de not propose to express any
opinion as to statutes which are not within
this category - where, as here, the statuteimposes, a duty of" al.posi tive ki nd I not .avoi1d- p.:i: . :,,1"

- ~ble by the performance of any formality, for
the doing of the very act which the plaintiff
seeks to do, it is, not open to the defendant·
to set· up an estoppe I to prevent it. Th is:
conclusion must follow from the circumstance
that an estoppel is only a rule of evidence
which under certain special circumstances
can be invoked by a party to an action; it
cannot therefore av~il in such a case to
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release the plaintiff: from an obligation to
obey, su c has t,at ute, nor: can it .e nab 1,e the, ' ,,
defenda nttd escape from :;a :'stat'utory ::ob;!i.ga~ 'L:: ,i,
tionof such a kind on'hi's::part.1i'It'isJ'!;

.immaterial whether the obligation is onerous
or otherwise to the party suing. The duty of
each party is to obey the law. To hold, as
the Supreme Court has done, that in such acase estoppel is not precluded, since, if itis admitted, the statute is not evaded, appears
to their Lordships, with respect, to approach
the problem from the wrong direction; the Court
should first of all determine the nature of the
obligation imposed by the statute, and then
consider whether the admission of an estoppelwould nullify the statutory provision. "

The second case was southend-on-Sea Corporation
v. Hodgson (Wickford) Ltd. [1962J 1 Q.8. 416 where
Lord Parker C.J., after referring to the above comments
of Lord Maugham in Maritime Electric, said at page 423 :

" As I have said, I can see no logical
distinction between a case such as that of an
estoppel being sought to be raised to prevent
the performance of a statutory duty and onewhere it is sought to be-raised to hinder the
exercise of a statutory discretion. After all,
in a case of discretion there" is a duty under
the stat ute toe xe rcis e a f re e and u n hj nd ere d
discretion. There is a long line of cases to
which we have not been specifically referred
which lay down that a public authority cannot
by contract fetter the exercise of its
discretion. Similarly, as it seems to me,
an estoppel cannot be raised to prevent or
hinder the exercise of the discretion. "

We therefore conclude that the losses benefit
!, :

of the Fifth Schedule is not available to the respondent
on the basis of estoppel or otherwise.

10 hold otherwise it
, , :i 'attributeito the Minister the

I III " ;discretion'in the;pDblic good
i ! Ii\ k

would be necessary to
exercise of a st~tutory
w hie h he had no tt!i n fa ct

I,

I:
!
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exercised, and fetter the Commissioner in the exercise
of his statutory duties.

Mr. Kalyan raised an alternative argument on
this issu~ which was to the effect that if the benefit
was not conferred on the basis. of estoppel or contract
then it was conferred by the Mini~ter's letter of the
7th January, 1982. In that letter~the Mini~ter said
" .... it would be just and proper now for the Government
to return to ~nd st~nd by the undert~king it had made
tot h e com pan y u nd ere Ia use 12 .5 " . ~1r. K a Iya n sub m it t e d
that the clear intention of the letter was to grant to
the respondent the full package of Fifth Schedule benefits,
an interpretation which he claimed was supported by the
tvlinister's reference to the respondent's tax obligation
being "in the region of $1.2 million", which happens to
be the respondent's approximate tax saving if the
respondent received the full benefit of the Fifth
Schedule.

We cannot accept Mr. Kalyan's submissions on
this issue. When the letter is read as a whole it is
clear that the Minister was granting no more than the
five year tax-free periOd~y abandoning recovery of the
tax due over that period pursuant to section 61 (a) of
the Fin a n ce Act. Hew a s ce rt a in 1y not pur portin g to act
pursuant to the Fifth Schedule, which had been long
repealed and we attach no significance to his passing
reference to $1.2 million.

.\: : \: !: ,I

The appeal insofar as it relates to the: i: .
: I: !i :' :.:: I , , , : \,,:: l:; I": I \ :1: ". i

deduction'of legal ,costs paid in respect of the!comp'any,
and Shairdh~ Nand is~,!'i~((6wed.' Inisnfa) a\s it relli~ti~~:'\:t'~"Y
the mode of computation of profits for the part year
1978 it is dismissed.

In the result the cross aDpeal insofar as ,it
relat~s to the deduction of legal costs paid in respect
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of Messrs Fane and Gibbons and the security ~uards is
dismissed. Insofar as it relates to the carrying
forwurd of the 1973 10~ses it is u1so dismissed.

We invite submissions as to costs.


