IN THE F1JI1 COURT OF APPEAL

Appellate Jurisdiction

Civil Appeal No. 6 of 1985

Between:
THE COMMISSIONER OF INLAND REVENUE Appellant
and ‘ . 5
'1’ THE FLOUR MILLS OF FIJT LIMITED Resbohdent

M.J. Scott for the Appellant
J.R. Reddy and V. Kalyan for the Respondent

Dates of Hearing: 26th, 27th June, 1985
Delivery of Judgment: QCfL,July, 1985

JUDGMENT OF THE COURT

Introducticn

The appellant issued assessments tor income tax
liability of the respondent in respect of the latter'part
of the year 1978 and for 1878. In these assessments he
disallowed certain deductions which had been claimed by
the respondent. In particular - ; 1

(1) he disallowed legal cests which had b:eén‘i
paid by the respondent for ‘the defenue of

I
certain criminal charges 1ssued - !

1 (¢) against the respondent company
L . itself and its!managing directoer,
l Mr. Shardha Nand; and




of Review

against Messrs Fane and Gibbons, two
directors of the company,,and

of- obstructlng DO]ICE offlcers in the
execution of their duty;

he disagreed with the mode of computing
taxable income for part of the year 1978
in respect of which the company had been

|“"=:1';3"“ ;'l!'i‘ "H‘ R b
-‘against two secur1ty guards emplo ed! "
by the respondent who had - been convxct

granted exemption from the payment of tax.

This calculation affected the income and
therefore tax liability for the latter.
part of the year;

he also declined to allow‘dosses incurred
by the company in an earlier year (1973)

from being carried into the tax calcula-

tions for the years 1978 and 1979.

(Mr. K.A. Stuart). In a judgment.delivered on

the 29th April, 1983 the Court of Review

(1)

fﬂﬁ

disallowed claims for deduction of legal

fees in respect of all the various matte}é

referred to in paragraph 1 above;

upheld the contention of the Commissioner@
as to the mecde of computing profits for

I
the tax exempt perlod viz., the earller

part cf 1978; SRR ;
v I‘II;..‘ll .l‘| \". BRIRE .‘15 111\ . ' "l‘l, ’ H “l\

upheld the company s appeal and allowed
pL1973 ]os F Htoi e scarhied forward 1nto
“‘ ! o [ ll '”l ‘ i KR v i
i blcu atidn5|¥or years expxrxng
on the 31st’Decenber of both 1978 and §

£979. 'W o

The respondent company objected to the assess-
ments based on these decisions and appealed to the Court.

l
|
f




0
G
K
5
E
A
a

A

TR AR T

R L T AN e T e N T

Eoal T

P A E T | .
o "i! \ l ‘ktlx pEeiinE l
- R T B (ORI | : :An‘ g Co
AN O DL TR R A g"l, P ) ; .
N di ‘W! i Vh;h}k“;2$“,4p3k-;p:¢m;: bl ? L.‘
i '| R ‘?i“ i l’! e ':!i""i‘;‘.!;!‘;"i._ D ! | ‘ :
T PR : A ! I O AR i EE i l
I il ST 1N

1

I

I
.\‘

'i.

and ,Gibbons and in respect,of.the, security guafd' Gﬂ%ﬁéfw.v'-
graph 1(a) above) and against the ‘disallowance| o# the" '
”ftcarpy1nglforward”oﬂ!lps§as paqagraph 3) ‘ i‘ ;:Wl.Hfh
S ii B P RS ST M I
; ‘Befpre waﬁlmoceed t 0n51der the varlou !gpoumds
of appeal we thxnk” &“desxrable to set out the hlstory of
the® matters which giwé rise towﬁhé‘1ssues wh1ch a?xsé;fﬁ
' 1! : it ‘ | 5\1.::5';: |

The respondbnt appealed agalnSt the f1nd1ngs
in (1) and (2) above and the Commissioner cross- appea]ed
against-the finding in (3). These appeals were heard

,le\l‘
Sin the Supere Court on the 24tn\of February,51984.b%for

‘i
o ‘ 4o
'Kearsley J. who! delivered judgment on the 12th OctobFr !{ AT

1984. In summary, the outcome of the appeal was that
the learned Judge ‘

(1) (a) upheld the decisions of the Court of
Review that the cost paid in respect
of Fane and Gibbons and in respect
of the security guards were not
deductible; ‘

-\

(b) reversed the Court of Review and held
costs in respect of the respondent
itself and of Shardha Nand were
deductible;

(2) reversed the Court of Review in respect of
the mode of calculation of company's taxable
profit for the part year in 1878;

(3) reversed the Court of Review and held that
the tax losses could not be carried forward
into the latter part of 1978 or into 1979.

The Commissioner appealed to this Court against
the allowance of the deductions of legal costs in respect.
of the company and Shardhz\Nand (paragraph 1(b)~above)
and against the mode of assessment of the companyqs‘taxable
profits (paragraph 2 above). The company has cro#s'appealed
against the dxsa]lowance of the costs in respept pfﬂFanpp
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\ ( In 1971 th% Government lof FxJi‘éhtered 1nto {

negotlatlons w1th Hallace F]our Mills Company Limited of h

Fombay for the formation of a flour mil {ng enterprlse L
\FiJl In order‘ﬁh\phov1de intentxvel

lCO[\CGSSIOTL. \were ma

certain 3&%‘“
; particularly by! he provis1on‘of 3 A
tax and other revenue exemptlons for the'company durlng = ﬁf
its establlshment perxod and ‘by: the grantlng of al ten- | i
year monopoly in the processxng and sale of flour ;In'
return, certain resirictions were placed on the new
enterprise, particularly in relation to cost structure
and the price at which flour would be <old to the publxc
In due time the respondent company was 1ncorporated and
it proceeded with the construction of the flour mill in
accordance with the arrangements made. It commenced
business on the 10th of September, 1973. In 1976 thev
agreement was varied 10 provide that the price at which
ihe flour was 1O be sold would therecafter be calculated
on the basis of 2 formula Known as the pustralian formula.

One of the major inducements for the setting up
of the enterprise was the grant of relief from income tax
for a period of five years from the commencement of
business, viz. from 10th September, 1973 to 9th September,
1978 - hence the relevance under item (2) discussed above
of the mode of calculation of income during the first ‘
part of 1978 (prior to 10th September of that year)

Relief from the payment of tax was authorised by
section 11(1)(b) (1) of the Income Tax (Amendment) Act
(No.2) (Ordinance No. 46) 1968 to which reference. W111
be made again later.

| In 1977 the resoondent s audltors became unhapoy
concern1ng figures. supplied; to, them by, the company 1h?h jf'
resoect of the financial ooeratlons of the comoany\dur1ng

the year endlng 31st December 1976 3Ahd, they w1thdrewi
‘their audxt opxn1on on the accounts for that year statxng
that, in the1r opxnion' there had been & delxberate
understatement of wheat stock to a very substant1a1

o i
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degree and other 1mproper practxces resorted to wh1ch
resulted in an, understatement of the proflts As a
result of thls, the Government appolnted»a chartered’
accountant to carry out a special audit, :the report
on which was produced on the 28th October 1977. To
some extent it bore out what had been alleged.

~ The special auditor, in his report ‘stated
that freight charges incurred by the respondent company
in bringing wheat to Fiji had in the years prior to 1976
been falsely overstated by sums totalling more than -
$800,000 with the consequence that a falsely h1gh sale
price would be established by the Australian formula.
Messrs Fane and Gibbons were each directors of companies
which executed freight contracts with the respondent.
On the 12th of May, 1978 criminal informations were
issued against Gibbons and Fane under the Companles Act
for failing to disclose their interests in the freight
contract between the respondent company and the shipping
company. On the 28th August, 1978 charges were preterred
against Shardha Nand for criminal conspiracy to over-
state the wheat stocks. And later the same year identical
charges were preferred against the company itself. Also
on the 12th of May, 1978, the dinister of Finance gazetted
flour as a commodity to be subject to price control under
ihe Counter-Inflation Act, the effect of which was to
lower the price that, under the previous agreement, the
respondent company was entitled to charge in the market.
The minutes of a directors' meeting held on 19th Jdune,
1978 record that it was resolved that civil proceedings
be commenced against the Government alleging breachfoff
the agreement and zuthorising the instructing of ;‘:
colicitors and briefing oflcounsel. A wr1t was 1ssued |
againststhe Government:. and othen partieﬁlln Whi Chp ﬁHmmﬁ,
was alleged-that the Government was in’ breach of 1t A
agreement insofar as pricing was concerned and praylnéiﬁw-
various forms of relief, including declarations that
the Government, in seeking to have the' price control
removed from flour,’was in breach of the agreement and
supplementary agreement. The Government brought a

/ F 3;1_'5 - ‘; | | 2
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ounterclalm rec1t1ng the alleged malfeasances of the

dlrectors and by way of relief, sought,q declaratlon.

that the agreement was no longer bxndxnb‘on the Gove”n"
Cment. If such rellef were to’ be granted” thelresult[lpwtilll_

would, of course, have been catastrophic to the entire ;‘ ﬁf
enterprise of the respondent

—"—_3

At a board meeting held on 19th June, 1978 it
was noted that Messrs Fane and Gibbons had engaged a
Mr. Jonathan Cole to act for them, but, different legal
advisers - Mr. T.F. Hughes, Q.C., Dr. Sahu Khan and

Messrs Grahame & Co. were instructed in the_civil
proceedings. ‘

On 17th January, 1978 further charges were

laid against the company alleging various conspiracies
concerning the 1976 accounts.

There is no copy in the record before this
Court of any minute specifically authorising payment of
the costs of Mr. Shardha Nand, although there are a
number of references concerning "legal proceedings" in
respect of which there were authorizations of Mr. Hughes
and Dr. Sahu Khan. There is no dispute, but, that
Mr. Hughes and Dr. Sahu Khan were instructed to defend
the informations preferred against the company relating
to the cnarges preferred in 1978. Mr. Shardha Nand, in
evidence before the Court <ef Review, said that he hed '
been arrested and charged on two counts' on that date;
that later the company was also charged with the same
offences; that he was represented by the same counsel'as
was the company in respect of those charges and thaé the
board had authorised the payment of their costs :?Nﬂf

T . TR T Y| e h [TPRI R S TR : ' L “ ll] l el EIINE !‘Eﬁ!‘H i
Mr. C.R. Narsey, a dlreCtor of the companylt e

also gave evidence. IHe said that "under the art1Eles ft B
gcompany\had‘to defendﬂcharges agaxnst manag1ng d1rector L
end had to prOtect tne monopoly‘agreement If 1t d1d

not defend and convict1ons entered shareholders‘
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- investment would be Jeopardxsed. Appellant had 1ncome
' tax concessions for five years expiring in 1978 and if
( we had been conv1cted it might have lost that. | If
breach made of the agreement monopoly would have gone
l
In the event, Fane and Gibbons were cleared,
\ and the charges agalnst the company wh1oh related to
5 the fre:ght pver- charges were w1thdrawn Shardha Nand
' and the company were convicted in the Supreme Court in
| respect of the alleged fals1f1catlon of stock flgures.
An appeal to the Court of Appeal was successful. A
re-trial was ordered, but, ultimately a stay of proceed-
ings was entered. Discussions took place between the
. Government and the company on various matters arising
from the changes of.cxrcumstanees and the effect of
these on the original agreement and supplementary'
agreement. Tax liability was the principal concern.
Clause 12.5 of the original agreement had provided that
the provisions of the Fifth Schedule of the \ncome Tax
Ordinance would be imported into the agreement, but, in
fact the company was never gazetted as one to which the

Fifth Schedule was to apply, as required by section 1
of the Act.

From 1978 onwards Mr. Ram Vilash, a chartered
accountant, acted as auditor of the company. He had

‘ discussions with the Commissioner as to the proper method

to calculate profits so as 1o establ:sh the quantum of

the tax relief for the earlier part of 1978. On 12th

September, 1978 he wrote to the Comm1551oner as follows

“We thank you for making time available thls J.Tﬂv
morning to discuss the most approprlate method i

o of apportioning the company's profits for the -M

RO year ending 31st December;'1978 between thekg“lg‘&,
- period up tc 10th September, 1978 and the ! " il

o ~period from 11th September 1978, in order... by

C ‘to establish the company's chargeable income

-for the latter perlod

FWe now summarise below our understand1ng of the“‘
agreement reached, between yourself and Mr. S.
Sharma for the Inland Revenue Department and -




:\our Mr. Foster Brownya Flnr. M Mlll uﬂ
| which is as follows R P

A

The company will be able to apportlon 1ts'
profits for the year ending. 31st December,
1978 on the basis of actual sales and

expenses related thereto. !

In this regard sales will be specifically
identified and cost of the raw materials
(wheat) will be calculated by specific
identification on a FIFO basis.

Other expenses for the first six’ months of
the year will be based on the company's
audited accounts to 30th June, 1978 and
expenses for the six months endlng 31st
December, 1978 will be apportioned on the

_ basis of the company's monthly management
. accounts, with September expenses being
apportioned on a time basis.

Please advise us if you do not completely agree
with our understanding as summarised above.

The Commissioner replied the following month
as follows

"] refer to your letter of 12 September, 1978,

and am in general agreement with your observa-
tions although I nust mention that the accounts
will of course require certain adjustments to
correctly ascertain the income for tax purposes.”

'[The arrangements embodied in these letters were superseded
by a deed of settlement m@de on the 29th January, 1981,
paragraph 4 of which provided that, consequent upon with-
drawal and dismissal of civil proceedlngs, the Mlnlster

o of F1nance in exercise of the: power conferred on h1m by
section 16(2)(b) of the Income Tax Act, 11974 would }h['
2 instruct the Commissioner of Inland Revenue to spec1fy i
the company as &n approved’ enterprxse for tax‘”'li “Qﬂf“"‘”
for a perlod pf f1ve years from the 10th September \1973
The 1974 ACt MthhM eplaced the 1968 Amendment of the!
‘Income Tax Ordlnance, prov1ded sxmllar but not 1dent1cal
benefits to those previously conta1ned in the.. Fxfth g

Schedule. And it provided that the benefit would accrue

i ; o
I . ,‘ i N .
! . !

Cy . . .
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merely upon the Minister giving a written direction to
the Commissioner. .Gazetting was no longer d pre-requisite.

The deed of 2g9th of January, 1981 was, in its
turn, cancelled and replaced by deed of 6th January. 1982
the main purposes of which were to terminate the civil
litigation and ensure the continuation of the monopoly
for the balance of the ten-year period. There 1is nO

_reference 1in that deed 10O relief from income tax, but
that matter was secured Dy @ tetter of the following
day from the Minister of Finance 10 the_respondent
company in the following terms '

%’ "The Managing Director,
Flour Mills of Fiji Limited,
Leonidas Streetl,

Walu Bay,

SUVA.

e

Dear Sir,

SETTLEMENT OF DISPUTES AND 1SSUES
RELATING TO INCOME TAX

During 1980, with my knowledge and con-
currence, representatives of the Ggovernment and
your company were engaged in intensive negotiations
in an effort to resolve all areas of disagreement
which had developed over the years and were then
still outstanding. The most important feature of
those negotiations, 1 believe, concerned a dispute

1' between Government and the company over the ques-

‘ tion of the tax obligations of the company for. the
period of five years petween 10 September,»1973‘

culminated in tne execution DY the partiesgqf;al.v
Deed of Settlement on 29 January, 1981. The ' :
jtem of dispute concerning the tax obligations&j’ﬂ
of the company for the period referred 10O abovel -
was covered under Clause 4 of that Deed ofi'atﬁﬁ‘
‘Settlement. .Itdis!withuregard‘to this itemipﬂ;*id“
dispute on income tax that 1 now write to youn*yaﬁ*
in my capacity as Minister responsible for the i
; ' ‘ administration of the Income Tax Act. '

k » | am aware that those negotiations yﬁ.\
¢

. 1 have been advised by the Govérnment :
g negotiating team that no satisfactory agreement’
g on or solution 10 this item has SO far been
1 reached between the parties. I am further

PR
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advised that it is this failure to reach
agreement and settlement on this item which
has continued to hamper the continuing efforts
of the parties to finalise all other matters
arising out of and required to be done under
the Deed of :Settlement. 1 am, therefore, fully
conscious of the desire of both parties to reach
a final and satisfactory solution to this item
as soon as possible.
{

After carefully re-examining all the

facts and circumstances which gave rise to and

which now surround this particular item of

dispute and after carefully considering all the
advice which I have received thereon from the
Government negotiating team and other Government
sources, 1 have come to the firm conclusion that
it would be just and proper now for the. Govern-
ment to return to and stand by the undertaking
it had made to the company under Clause 12.5 of
the principal Agreement executed between the
Fiji Government and your company On 14th October,
1971. For easy reference 1 quote hereunder the
wording of that Clause and promise :-

"The Government agrees that it willy during
the period of five years from the notified
date grant to the operating company the
benefit of the tax free provisions con-

tained in the Fifth Schedule to the Income
Tax Ordinance. ' ’

As you are aware, because of the failure
to comply with certain procedural statutory require-
ments under the Income Tax Act, no concession was
in law and in fact made available to your company
for that five-year period in terms of this under-
taking. Consequently, the income tax obligations
of ycur company for that period, which has. been
jointly estimated Dy both parties to have been
in the region of $1.2 million, have since '
continued to remain due and owing to Government.

: Now, therefore, having satisfied myself
that it is proper and just so to do, I have .in;: .
exercise of the powers vested in me .under section
61(a) of the new Finance Act, decided and I:here-
by declare that the <Recovery of all:income: tax, .
whhch»mightuhaye“beenwduemandgQwrngito‘thgneoﬂgnﬂ;q«
ment. from the Flour Mi]Lsrof,FLji’LimitlebetweenW'
the period 10 September, 1873 and 9:September,i; i . -
1978 inclusiveshall be and are hereby abandoned -

by Government. i Accordingly, your company is not -
obliged in law 'or. otherwise to meet any demand:, "

for tax on its‘'income derived from its operation
in Fiji during:this period. You are hereby -
notified accordingly and my decision 1is by copy

. L ——————




Department of

that the deci
above is not
way affect th
your company

I must,

-~ '_J)’)

P

o -

Inland Revenue.

\

sion and declarat
intended to and s
e tax position an

0

of this letfer also being conveyed 10 the

§ '

of course, make it clear

ion 1 have made
hall not in any
d obligations of

in respect of any per

iod subsequent

to- 9 September, 1978. This
of course, also endorsed by
Clause 3(b) of the 1981 Dee
referred to in paragraph 2

1 understand that

ment of 1981 is being suita

understanding is,
your company in
d of Settlement
above.

the Deed of Sett1e§
bly amended by the

parties

in order to ref

lect this new

turn of

events on the

issue of tax and

1 trust that

the foregoing will great
tatives of both parties

ly assist the represen-
in their efforts to

achieve full

and final

settlement on all out-

standing matters as are

set out in the Deed
of Settlement. )

o

“Yours faithfully,

(C. WALKER) |
MINISTER OF FINANCE "

Clause 3 of the deed of 6th January, 1982
provided as follows

For the consideration aforesaid the
Company for itself its successors and assigns
hereby acknowledges, declares and agrees that
notwitihstanding anything to the contrary in
the 1971 Agreement or 1in the Supplementary
Agreement OTF anything done thereunder by oOr
on behalf cof the parties thereto the company
nas been, is and shall continue to be subject
to the provisions of -
(a) the Counter-Inflation Act, 1973, as
amended or re-enacted from time to -
time and any<grders made thereunder
by the Prices and_lIncomes. Board .ip, s
'relétiBi”tb'the'pféte?tformilledﬂﬂ!ﬂ?ﬂ;LﬂW
wheat products produced Dy the company!
and all.other merchandise whatsoever @ =
produced, sold or distributed by the

| company in the course of its business;:
; and '

'1




(b) the Income Tax Acts as amended or re-
enacted from time to time in relation
to all assessments to tax made there-
under on the income of the company. =

In this appeal the Court has to decide whether
the decisions of the learned Judge as to the following
questions were correct : <

{ (a) Legal costs

Should the company have been allowed to deduct
as expenditure the legal costs paid in respect of its
own costs and in respect of Messrs Shardha Nand, Fane and
Gibbons and the security guards, as being money wholly
and exclusively laid out or expended for the purpose of
the trade, business, profession, employment or.vocatlon
of the taxpayer? (Section 19(b) of the Income Tax Act).

(b) Exemption from payment of tax in respect of the
period from 1st January, 1978 to 9th of September

1978

=

Should the amount of exemption for this perxod
have been established by an apportionment of the whole
year's profits on a time basis, or as the company contended,
by a calculation of proflts accrued to that date as if it

“ were a specified period for the calculation of derlved
income (c.f. seciion 49(2) of the Income Tax Act)?

i

(c) 1973 losses

R
S
[ ca

Should the losses cuataxn?zd in 19&\ havelﬁéén
allowed to be carried forward for the purposes uf»taxL
. calculatxon 10 the periods. of, trading. and accounting.‘
| subsequent 1o the 10th of September, 1978 as would have
‘been the case uncder the carry- forward and set= off
provisions in Clause 4 of the Fifth Schedule of the 1968
Amendment.

We now proceed to consider these matteré;ﬂ‘:




The deductibility of legal costs

Although‘the Court of Review and the Supreme
Court were referred to a plethora of cases on this topic
many of which were also referred to in this Court, there
was substantial agreement between the parties as to the
legal issues involved.

In this country, for claims of expenditure of
any amounts claimed as deductions in determining total
income to succeed, they must fall outside the prohibitidns
contained in paragraph (b) or (c) of section 19 of the

i' Income Tax Act (Cap. 201). The relevant portions of
section 1S read

In determining total income, no deductions
shall be allowed in respect of

(b) any disbursement or expense not\being
wholly and exclusively laid out or
expended for the purpose of the trade,
business, profession, employment or
vocation of the taxpayer;

(c) any loss not connected with or arising
out of the trade, profession, business,
employment or vocation of the taxpayer. "

The current English provision is for all practical
and present purposes identical. It is section 130 of the
Income and Cecrporation Taxes Act, 1970. That section so
far as it is presently relevant, reads

Subject to the provisions of the Tax Acts fjkl
in computing the amount of the profits or galns
. 1o be charged under Case-I or Case II of ' T
e ;Schedule 0 ncisum, shall be deducced 1n resp ftl'“",,
4 i : Df : fj l,.'»='- \ ' i : ; : ‘_",' ,]l«!l :!‘ I
: N K AT N %ngh|HmHmm;‘
T ~ (a) ‘any disbursements or expenses not belng
- ' money wholly and exclusively laid out
- or expended for the purposes of the

; trade, profession or vocation;

o
Cob it
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e) any loss nct conne
out of the trade,

cted with or arising
profession or vocation.

The English provision was as recently as July

1983 considered anew by the House of Lords in Mallalieu

V.

Drummond (lnspector of Taxes) (1983) 2 All E.R. 10963

i“
“wh

cas

th
P o
of
re
th

983) 3 W.L.R. 409 - 2 decision which, 1n our opinion,
en applied to the facts relevant to this part of the
e, concludes it. However, before we pass to consider
at case and its applicability to the matter under
nsideration, we think it timely to iterate the status
the House of Lords in the hierachy of courts in the
alms of precedent. 1t must, of course, be accepted

at .the Judicial Comm1ttee of the Privy Council is the

supreme appellate author1¥y as far as FlJl is concerned.
Both in Australia and New Zealand the decisions of the

Ho
ri
in
Ow
Se

use of Lords are treated "with all respect that is

ghtly due 10 decisions of ultimate appellate tribunal
England" - see Skelton v. Collins 115 C.L.R. 94 per

en J. at page 138 and in New Jealand Corbett v. Social

curity Commission (1962) N.Z.L.R. 878 per Gresson P and
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identical terms eat least since 1842 (we have not researched

r North J. at page 901. The principal reason ascrxbed
the desirability of maintaining consistency throughout

e Commonwealth in the development of the broad principles
English law. o

In the present case We are not faced wiﬁh'tne
estigns which could arise 1f this Court was 1o be, faced
th conflicting decisions of courts of other Commonwealth

rlsdlctlon on the same tier in the hxerarchxeal\iiructure

precedent or between the House of Lords and- suchnchrts
re the statutcry: prov1sxon'under con51derationnumitnénv A
me as the provision obtaining H\EnQMnd And thehlatfer

s obtained in England in various Income Tax Acts ‘in

the position back past that year) and the House ovaords
has over the long years, in a- series of judgments,

(s




.levelsibut.we nave deemed it timely that its unique status

adjudicated upon the consg?uction of the provision.

It is, of course, trite to S&J that the construction of
a statutory orovision is a question of law but we say it
io emphasise that the law involved in the construction
of the equivalentyof section 19 of the Fiji Act has been
settled since Strong & CoO. of Ramsey Ltd. V. Woodifield
was decided 1in 1906 (1906 A.C. 448) and affirmed anew on
many occasions culminating in the Mallallieu case (supra)
thfee quarters of a century later. All these matters
render the present case a classic instance for treating

Mallalieu as a very great persuasive authority.

We make no doubt that due deference to the high
authority of decisions of the Appellate committee of the
House of Lords has peen paid by the courts 1In Fiji at all
in the hierachy of authority be highlighted because in
this case, and indeed in some others which have been

considered by this Court in recent times, it‘has nct been
accorded its proper place.

The Mallalieu case had to do with a claim by @
woman barrister that the cost of cleaning and renewing @
set of apparel which she had purchased for wear in Court
was outside the prohibitions in section 130\of the Income
and Corporation Taxes ACT, 1970 the text of which we have
carlier recorded. The clothes in question were purchésed
to conform with a prescription given by the Bar Council
and assented O by the Lord Chief Justice of England in
which it was provided as follows '

1. The dress of barristers appearing in court
should be uynobtrusive and compatible'with\j
ine wearing of robes. Loae

. St T I SRR ARG S\ IR TN

2 syits and dresses shouid be of dark colour..

Dresses or blouses should be long sleeved’
and high to the neck. ... shirts and
blouses should be predominantly white or
other unemphatic appearance. Collars
should be white and shoes black. "




i
1 ) : i ':-I i s - ;"“,_g;,‘u,f}?] Eisii. . |.|1n::;l"|‘!:‘i:|!| .“ . w' v ‘lZH i

Dealing with the history of the Easetasjéf‘iﬁ*

proceeded through the legal process, Lord Bfightman said

... Slade J. felt driven to answer the
question in favour of the taxpayer because he
constrained by the commissioner's finding that,
in effect, the only object present in the mind
of the taxpayer was the requirements of her
profession. The conscious motive of the tax-
payer was decisive. The reasoning of the

Court of Appeal was the same. What was present
in the taxpayer's mind at the time of the
expenditure concluded the casec. "

. The majority of their Lordships did not subscribe

P that view. They accepted that Miss Mallalieu thought
only of the requirements of her profession when she made
the initial purchases but found it inescapable that she
had a further object namely the provision of the clothing
she needed as & human being. Lord Brightman, whose
judgment was concurred in by all the Lords of Appeal
except Lord Elwyn Jones, put it thus

But she needed clothes to travel to work:
and clothes to wear at work, and I think it is
inescapable that cne object, though not a
conscious motive, was the provision of the
clothing that she needed as a human being.

I reject the notion that the object of a tax-

3; payer 1s inevitably limited to the particular

conscious motive in mind at the moment of
expenditure. Of course the motive of which
ihe taxpayer is conscious is of a vital
significance, but it is not inevitably the -
only object which the commissioners are
entitled 1o find to ex{st. In my opinion
the commissicners were not only entitled to ' ..
reach the conclusion that the taxpayer's - i . i’
object was both-to serve the purposes of heri
profession and also to senveiherjpersonalgih‘
purposes, but I-myself would:have:found it i i\iu
impossible to. reach any other conclusion. "y |

[ISERIRT RS
|

It is clear from thé,vefy'firSt barag?&

his ponéideration of -the Mallalieu judgment thd%LKé%fSﬂéy'Jff
i g ey R Ry R B . Ca et o
misconceived its import. He introduced those copsiderations

: e o S : . f ‘. J\ Py A
by reference to a passage from:the judgment of:RomeQ]Lyq.
to Bentley, Stokes and Lawless v. Beeson (1952) 2 All E.R.

1]




82 which reads

.,/\

"The sole question is whether the expenditure
in question was texclusively' laid .out fori -
business purposes, that is: What was the !
motive or object in the mind of the two
individuals responsible for the activities.
in question? ".

- And went on to say |

| : |

-l e -

i . Lo o ' . 1
N " That seems to support the view that the ; ‘

word ‘'exclusively' implies a purely subjective

test. But that view was not adopted by the

House of Lords in Mallalieu v. Drummond (1983)

3 W.L.R. 409, in which case the questlon was

whether expenses incurred by a female barrister

in the replacement and cleaning of items of ‘

clothing which she wore in court and in chambers

and on her way there, in compliance with the

notes for guidance on dress in court issued by

the Bar Council, were deductible ......... "

It is not the word “exclusively"-eithéf as?uséd
by Romer L.J. in the passage quoted or as it'is'usedwin |
section 19(b) which imports the necessity for a-subjéctivé
test. The adverb so used in section 19(b) qualifieé the
phrase "laid out or expended for the purposes of trade"
and in no manner touches the question as to whether a

QE subjective test Or an objective test should\pe applied
- in ascertaining the taxpayer's intentions. As
3 Lord Brightman put it in Mallalieu (op. cit. p. 1099 g) -
g a passage which, we note, was later cited by Kearsley J -
.%‘
§3 " The effect of the word ‘exclusively' 1s
z io preclude a deduction if it appears that.
i the expenditure was not only to serve the
4 purposes of the trade .... of the taxpayer |«
2 but also to serve scme. cther purposes. e
........... " ' ‘ SRR
T . . G Lon :;4_1 Jhohh B . - . iE‘I! tl!!u .]]‘ :E“ RIN I
v  Rather it is the word for in the phrase which imports the
: X subjective test. [It-turns the inquiry to the taxpayer's
1 N o . ;
g ‘reason or reasons for making the expenditure and_leads to
K ‘the necessity to explore the taxpayer's mind to discover
{ ; . R '
| his intention or intentions up to the point of time when
’\" .
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the expenditure was made.

The Judge was also-incorrect when he said the
requirement of a purely subjective test was not adopted
by the House of Lords 1in Mallalieu. At page 1099:h -
again, in a passage which the Judgé.cited later in his
judgment - he said : \

To ascertain whether the money was expended
to serve the purposes of the taxpayer's business
it is necessary to discover the taxpayer's
'object' in making the expenditure: see Morgan
v. Tate & Lyle Ltd. (1955) A.C. 21, , T7. As
The taxpayer's 'object’ in making the cxpendi—
ture has to be found, it inevitably follows

that (save in obvious cases which speak for
themselves) the commissioners need to look into
The taxpayer's mind at the moment when the
expenditure is made. After events are irrelevant
to the application of section 130 except as a
reflection of the taxpayer's state of mind at
the time of the expenditure. "

The emphasis is ours. It was made to highiight
the point which assumed importance in that case namely
that determining a state of mind can well be a matter of
inference. ™ '

In fact, the General Commissionérs dre@ the
inference that, in addition to her stated motive to meet
the requirements of her profession, 11l was also her
objective in making the expenditure to satisfy the human
need to be clothed durlng the time she was o©on her way to
chambers and court and whllst she Was engaged in. '
professxonal actxvity There was no appeal fromlt I
decision on any questlon of fact. ~Accordingly, nt en | Ti
ultimate questxon for decision by the courts waéf\ég‘”” !
Slade J. put it, in a passage cited in the Judgment bf A
Lord Brightman at page 1101 3 “"whether: hav1nd'+wdi %‘té S
their (the Commissioners') primary findings of faétlzl..
there was evidence .to support the inference ultlmately
drawn by the Comm1551oners that the expenditure was

incurred by the taxpayer with dual purposes in mlndﬁ.




245
L - 19 -

Both Slade J. and the Court of AppealEanswered'
that question in the negative but the House of Lords
upheld the decision of the General Commissioners.

. With that background,
claims.

we turn to consider the
individual

. The legal costs relating to the defence of two
security gquards charged with obstruct1ng the
police

Both the Court of Review and the Supreme Court
dismissed this part of the taxpayer's appeal in short
Mr. Reddy dllowed that there was
"very little evidence” We content our-

order and befcre us
to support it.
selves in saying that we think the Court of Rev1ew and
Kearsley J. were clearly right.

2. The costs relating to the defence of Messrs Fane
and Gibbons, directers of the company

On 12th May, 1978 Fane and Gibbons were each
charged with the offence of failing to disclose their
interest in contracts contrary to sections 150(1) and
150(4) of the Companies Act (Cap. 216). The contracts
were alleged to be between the taxpayer company and

W

Ocean Timber Transportation Limited, a company which (fo
a commission) supervised the wheat shipments madevtohthe
taxpayer from Australia. Gibbons was acquitted on: both
Fane was convicted on
to the Supreme Court

was allowed and the conviction quashed. BRI

counts in the Magistrate's Court.

one of the charges but his<appeal

.....

%

r

The minutes of the meeting of. the Commlttee!of

Dlrectors'hc]d on:19th June' '1978 record that "the 4d|wm

it

directors noted that Messrs Fane and bebons had engaged

Mr. Jonathan Cole to act for them”
statement of facts,

In the agreed

it is stated the d1rectors

concerned were represented by Mr. Jonathan Cole:of =
" London, Mr. Douglas Q.C. of Australia and Messns

however,

Newman,

2.
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am, Ali & Co. who, nO doubt, were the instructing
s, the fees of all of whom were borne by the

appellant.

Oon 30th August, 1978 the Governmeni of Fiji in

a counterclaim to an action brought by the respondent

alleged that the latter had, in breach of a formal agree-

n

Arti

0 R

an; S o4
S

: (

(1

Article

and Mr.
was but

it was resolved that : ' .

ment, paid to shippers at least $US860,800 "more than it
should and could" for freight on imported wheat. This
allegation had to do with the same matters as gave rise
to the criminal proceedings against Fane and Gibbons.

.
At a meeting of the Board of Directors of the

resnondent company held in London on 4th September, 1978

.

The legal cost be paid in accordance w1th
cle 222 of the company, e.g. -

(i) Full cost to be paid by the company
in respect of Mr, J.B. Gibbons,

ii) three-fourths of the cost be paid by
the company in respect of Mr. V.J.A.
Fane, and

ii) if Mr. V.J.A. Fane is further acquitted

on appeal then the balance of the cost
be also paid by the company. "

This resoluticn is the first record of any

intent on the respondent's part to incur expense for the
legal costs of these two directors. And it is to be
observed that it was expressed to be made pursuant to

222 of the respondent's articles. And it was

made after the hearing in the Magistrate's Court = but
before Fane's appeal had been heard. 1w‘d :

o .;?“nfnw!~ux

‘ri'
I

In the oral ev1dence given before the Court ‘of

Review by Sharcha Nand,.erstwh1le Managing Rirector,

C.R. Harsey, & Director, of the respondent, there
little reference to the cases of the two Dlrectors

in question. Mr. harsey said that the respondent resolved

B
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parmanandam, Ali & Co. who, no doubt, were the instructing
solicitors, the fees of all of whom were borne by the

.Z'T"":‘”'*- A e

appellant.

Oon 30th August, 1978 the Governmeni of Fiji in
a counterclaim to an action brought by the respondent
alleged that the latter had, in breach of a formal agree-
ment, paid to shippers at least $US860,800 "more than it
should and could" for freight on imported wheat. This
allegation had to do with the same matters as gave rise
to the criminal proceedings against Fane and Gibbons.

<
At a meeting of the Board of Directors of the
respondent company held in London on 4th September, 1978

it was resolved that

-’
.

" The legal cost be paid in accordance w1th
Article 222 of the company, e.g. -

8 (i) Full cost to be paid by the company
in respect of Mr., J.B. Gibbons,

(ii) three-fourths of the cost be paid by .
the company in respect of Mr. V.J.A. « :
Fane, and . @

(iii) if Mr. V.J.A. Fane is further acquitted
on appeal then the balance of the cost
be also paid by the company. "

This resoluticn is the first record of any
intent on the respondent's part to incur expense for the
legal costs of these two directors. And it is to be
observed that it was expressed to be made pursuant to
Article 222 of the respondent's articles. And it was
made after the hearing in the Magistrate's Court = but
before Fene S appeal had been heard. 14‘“ :

. . I|u n,|[nu|

\I
N,

In the oral ev1dence given before the Court ‘of
‘ Review by Shardha Mand, erstwhile Managing Rirector, .
*"  and Mr. C.R. Marsey, & Director, of the respondent, there
| was but little reference to the cases of the two Dlrectors

in question. Mr. harsey said that the respondent resolved
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to defend the charges against Fane and bebons and to
engage counsel. However the minute of 19th June, 1978
is to the contrary effect at least as far as the br1ef1ng
of Mr.
record of the company having agreed to pay the costs of
Messrs Parmanandam, Ali & Co. (including Mr. Newwman's fees)

Jonathan Cole is concerned and there is no earlier

in respect of these matters.

Mr. Shardha Nand deposed that if the freight
charges were proved,
$860,000- This evidence seems to have been accepted at
its face value by both the Court of Review and Kearsley J.

the respondent might have to refund

but a study of the relevant documents leads us to conclude
that it is not true.
against-the two directors concerned relating to non

First there were no criminal charges
compliance with the agreement as 1o freight charges. There
were, of course, the civil proceedings but there was no
claim in them made for a refund of $860,000 and there is
no evidence whatsoever to suggest that the respondent had
' which it
might possibly have to pay to anothér by way\of refund or

in its hands $860,000 or indeed any other sum,
because of legal obligation.

responsibility for the legal
costs was made after the hearings in the Magistrate‘s

The assumption of

Court had concluded and there is no evidence which goes
to establish that the directors turned their minds‘to the
necessity of engaging competent counsel to protect the
company from any attendant adverse publicity damaglng to
its future operations. The charges preferred agalnst the
two men did not presage any reflection upon the company
itself;

had been wronged by the non- disclosure. “And,

rather they indicated that it and its shareholders
finally,

~ the payments were expressly stated to be made pursuant to

RN T
ks the legal effect of that art1c1e onithe

Artlcle 222.
.issue under consideration was also advanced in respeet .
of the Shardha Nand matter\.we shall .consider it separately

But for the present, 'we hold that unless it be establlshed

that the deduction should be allowed because the egpendlture‘a
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Wwas authorised by the article, we are of the opinion that
the appeal On this head cannot be sustained.

5 The effect of article 222 on tne claims in_respect o §
of Shardha Nand's COStS and the Fane and Gibbons' §
costs

.

te

AN
Article 222 reads as fopllows

wp22. (a) subject toO the provisions of the Act,

every Director Manager, Secretary and other

officer oOr employee of the Company shall be

%? 1ndemn1f1ed by the Company against and 1t shall
be the duty of Directors, out of the funds of
the Company, to pay all costs, 10SS€5s and
expenses (1ncludlng travelling expenses) which
any such Director, Manager, Secretary, officer
or employee may incur Or become liable toO by
reason of any contract entered into or act or
deed done DY him as such Director, Manager,
Secretary, of ficer OT employee OT in any way
in the dlscharge of his duties.

(b) subject as aforesaid every Director,
Manager, gecretary OU other officer or employee
of the Company shall be indemn1fled against any
liability incurred DY them or him 10 defending
any proceedings. whether civil or criminal 1In
which judgment is given in their or his. favour
in which ne 15 acquitted OT discharged Or in
}connectlon w1 th any appllcatlon under section
%; 349 and provi isions of the Act 1in which relief
s is given 10O hlm by the Court " : 5

l
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Mr. Reddy | referred uaito endex Consolldafédu
lndustrles Ltd. v. F cC.T. 13 A.T.R. 553 1in wh1ch a clalm
similar to that here made wWas successfully advanced by
the company. The article was in “terms . substantlally the1

same as Artlcle 292 above. The ullegatlon made waahpnat

in effect, a Director of the appellant company had abused _ﬂﬁf:
-nl5 offlce when purportlng to perform hls dutles asﬁa

é? . director of the compaH9' The Judgment {5 'very!' é?ﬂé%iw$lﬁ
| esscnce it was held that the crlmlnal proceedlnéé n§§1ﬁ§
i arisen out of Ris conduct as @ director, the facts of ‘the
' case met, 1IN all respects the prescrlptlon of the artlcle
: and accordingly ihe deduction sought was allowable ‘ That
might well have sufflced if the claim 'was a c1v11 clalm'by
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the Director againét the company oOn the indemnity contained

in the article. The Judge gave noO consideration to the
question as tp whether the facts found brought the case
beyond the prescription of the relevant statutory provision
and accordingly we find ourselves unable 1o regard the
decision in any way persuasive and we are not disposed to
follow it. And assuming without deciding that in each case
the respondent was under liability to Messrs Fane, Gfbbons
and Shardha Nand by reason of the provisions of the article,
we d0O not think any expenditure made pursuant to sutn ‘
liability falls outside the prohibitions contained in
either paragraph (b) or paragraph (c) of section 19.

That disppses of the appeals 1in respect of the
payments made 1N respect of Messrs Fane and Gibbons..

<

4 Claim for deduction in respect of costs paid for the
dofence of the Company and Shardha Nand X

The charges preferred against Shardha Nand were
five in number. The first alleged that he concurred in
making a false entry on the balance cheet of the company
and the second that he concurred in circuléting a false
balance for the year ending 315t December, 1976 knowing
it to be false in a material particular, namely that the
wheat stocks were understated DY approximately 576 metric
tons valued at approximately F$102,448 and thereby reducing
the profit for the year with intent to deceive sha;eholders.
The other three charges were each of consbiracy to defraud
contrary to section 422 (a) of the Penal code. Each had to
do with the alleged understatement of the wheat stocks but
they_alleged intent to defraud either‘different persons OT
for different pUrpOSesS . < : B b

Tt an 1U1Wﬁ4ﬂWi‘.“ww-*f~s+‘M3 ot ‘“Mgﬁ¢]-%ﬁﬁ»yﬁ
: ; ].' i | . S S| ceoxd ‘.‘.',\‘ i ’l;:' ||.
As we earlier <tated, Shardha Nand gave‘ v;den;e

pefore the’ Court of Review and it was on his eyiﬁénde that
Mr. Stuart based Nis findings as ‘to the intention'bf the
company both when it took its decision to pay Shardha Nand's
defence costs and, of course, when it disbursed‘thé moneys
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* in payment of sucﬁ costs. We do not find it necessary
to refer to any more than a few short extracts from

ji | that evidence. The relevant passages are, 2as follows
|

|
e o . o ) P }{ 1o ' ,
v 0n 4.9.78 a board meeting held in Londpn. =
'That meeting authorised payment.of legal costs. -
I produce copy of minutes of meeting.and a | .
copy of board paper 30/78. On that date Board
.o directed its mind to c¢riminal charges Taid
against company and against me. ...

Minutes of 19.1.79 (7) Ex. BE authorise
payment of legal expenses for criminal proceed-
ings. 1 agree that all it does is to authorise

é; directors to pay proper costs. Board did not
direct its mind to me and.company being separate
persons. ..... " .
AN
And later

" My own interests and those of the company
were 1neéxiricably intertwined. ... The purpose
of the expenditure was partly to save me and
partly 10 Save ihe company. T

The emphasis is ours.

In his judgment, Mr. Stuart reférred to the

passages we have emphasised, in a manner and in terms
ei which leaves us with no doubt but that he accepted them.
And we make no doubt that he was entitled to do so, in the
circumstances, for who, better than the Managing Director
of the company to depose as to the object or objécts of
the company when it took its decisions to incur the
expenditure and subsequently to lay opi the moheys,in
accordance with that decision? And in the end Mr. Stuart
said ; ‘

i

" . .So far as..theprosecution against ThE gy
appellant and Shardha Nand is concerned, the =
appellant did not expend the money wholly and

‘ exclusively for its own purpose because first.

!f . the purpose was not solely its own but a joint

‘ purpose, and!secondly was not a trading purpose

o
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_ at all but to enable the appellant and its
i managing director to be delivered from punish-
f ~ ment. " oyl
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In the Supreme Court, Kearsley J. was critical

of Mr. Stuart's review of the evidence. He\said

out
sit
the
and

. It is, | think, unfortunate that the Court
of Review was not more specific, that it did not
distinguish conscious pbject or purpose from
purpose in the statutory sense of the word and
that it did not describe any of its findings as
findings of fact or as findings of law. However,
having recad and reread those passages, it scems
to me that it may fairly be said, without .
offence to the judgmeni, that the conscious -
objects of the board of directors were -

(a) as to the defence of the company
against the first set of charges, to
preserve the business status of the
company and to avoid payment of fines
(by obtaining the company's acquittal);

(b) as to the defence of the company against

© the second SQE of charges, to preserve
the business Status of the company and to
avoid payment of fines and the $86C,000.00
“which the company might have had to re-
fund, according to the evidence of
Mr. Shardha Nand which the court apparently
accepted, if the charges were proved (by
obtaining the company's acquittal) and

(c) as to the defence of the managing director,
to preserve the business status of the
company and to retain his highly valued
services (by obtaining his acquittal). !

The $860,000 we have already considered and put
of consideration. The other objects statéd do not
comfortably with the evidence of Mr. Shardha Nand that
purpose of the expenditure was partly to save himself
partly to save the company. 1

... And there:was no nced to at all,ofﬁh§w¢QQﬁpwqf

Review to distinguish conscious object or purpose from
"purpose in the statutory sense of the word". Mr.jStuart

Wwas
and
for

clearly dealing with the first of those‘tWo matters
as he was reviewing evidence there was no occasion
him to describe his findings as findings of fact.
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The distinction between the word "purpose" as

used "in the statutory sense" as the Judge has put it

"purpose" as a synonym for "object" or "intention"

was dealt with by Lord Brightman in the Mallalieu case
in which he said, at page 1099 e

The words in the paragraph ‘expended for

the purposes of the trade, profession or
vocation' mean in my opinion ‘expended to serve
the purposes of the trade, profession or voca-
Tion' or 3< elaborated by Lord Davey in Strong

4 Co. of Ramsey Ltd. v. Woodifield (Surveyor of
Taxes) (1906) A.C. I48 at 453 ...... Tor the
purpose of enabling a person to carry On and o
earn profits in the trade etc.'.

The particular words emphasised do not refer
to 'the purposes' of the taxpayer as some of the
cases appear to suggest. They refer to "the
purposes' of the business which is a different
concept although the tpurpose' (i.e. the
intentions or objects) of the taxpayer are
fundamental to the application of the para-
graph. "

Kearsley J. had obviously fallen into the same

error as the Judges in "some of the cases” referred'to
by Lord Brightman.

And when he came to consider the findings made

by the Court of Review, (which we have earlier quoted)
Kearsley J. had this to say

.
~~

I must confess that I do not complételv
understand that sentence. 1t seems, however,
io be clear enough that the Court of Review
reached the -conclusion of law that the
expenditure of money On the defence of tne
company and its managing director, charged
jointly, did not satisfy the statutory test

of being wholly and exclusively for the
‘purpose’ (in the statutory sense of thatl j. ..
word) of the company's trade. I shall have

to decide whether or not that was a correct’ .
conclusicn of law.

1f that sentence also expresses a finding
of fact that a conscious reason or object of
the board of directors was tp serve the private
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’ interests of the managing director, that was,
1 have already decided, a finding not reascn-
ably justified by the evidence. "

"h.‘

The priméry view of the learned Judge as disclosed

. in that passage is that in reaching his conclusion

' Mr. Stuart made a finding of law but that view was made
subject to the re;ervation that it may also encompass a
finding of fact. iThe ultimate finding of the Court of
Review was a findfng of fact and not a finding of law.
The learned Judge's view that a finding of law was
involved and the necessity he saw of having to decide
whether it was a correct conclusion of law impelled him

6; to embark on a long inquiry into matters of law which

was thus a sleeveless exercise.

That the quéstion was one of fact is beyond
peradventure. The Court of Review had directed itself
correctly as to the legal principles involved when it
construed the section - without the aid, we add, of the
Mallalieu decision which had yet to be delivered. And it
had made its findings of fact. The remaining question
was whether on applying the law to the facts as found,
the taxpayer had brought itself outside the prohibitioné
in the statutory provisioQ: That, toc, was a question

. 5@ of fact. If authority be needed for what we regard as a
basic matter it is to be found in the judgment of Romer L.J.
in Bentley, Stokes & Lowless v. Beeson (1952) 2 All E.R.

82. In delivering the judgment of the Court of Appeal
His Lordship said

The sole question is whether the expenditure
in question was ‘'exclusively' laid out for . busi-
- ness purposes that.is:  What was the motive or,,

¥ object on the minds of the two individuals. ! '

H

e . responsible for the activities sin 'question?iiTtiiit -
E is well established that the question is one'of - ‘
fact. " : ‘
And later

It is, as we have said, a question of fact."”
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, All in alhi‘we think that the Court of Review
was right in conclUding that the taxpayer had dual purposes
when it expended money on the legal costs of Shardha Nand
and we are of the opinxon that its object insofar as it
affected Shardha Nand was not for business purposes. And,
in our view, the result that was achieved by the expen-
diture, namely the. relieving of Shardha Nand from the
necessity of meeting. the costs himself cannot be classi-

fied as a mere incidental or consequential effect of the
execution of the company's purposc.

Kearsley J. feached a contrary conclusion. He
has said_that in doing so he has derived great assistance
from the decisions of the Australian Courts and it is
manifest from his judgment that he placed particular
reliance upon the judgment of the Federal Court in Magna
Alloys and Research Pty Ltd. v. Federal Commissioner of
Taxation (1980) 11 A.T.R. 276. But the Australian cases

all had to do with a statutory provision different from
the nearest comparable provisions in the laws of Fiji and
England. And they were decided by courts inferior - as
far as Fiji is concerned - in the hierachy of judicial
authority, to the House of Lords which had authoritatively
pronounced on a statutory provision which, for all practical
purposes, was identical with that of Fiji.

The Magna Alloys decision was, as the learned -
Judge rightly noted at page 8 of his judgment, "based
on the Court's construction of section 51(1) of the
Australian Income Tax Assessment Act, 1936 the words of

which differ from those of its English and Fijian:
counterparts®

B ‘Brennan d. in his judgment 'in the MagnalAlloys
case (op. cit. at page 289) after referring to warnes & Co.
(1918) 2 K.B. 444 I.R.C. v. Von Glehn (1920) 2 K.B. 553
and Spofforth & Bruce v. Golder (1945) A.E.R. 363 - all
cases mentioned by Kearsley J. - and referring ﬁo an

Australian case, went on tp say

L o : i " : "‘

e
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L. accordxngly the English cases provide -
no authority't determine the deductibility
]‘of legal costsy under the second 1imb of

\'sect1on 54(1) 0", | &

! i | ; ,f‘,1 . : : b
| i \. e < oL \‘i »
ﬁlrs tp "all losses and outgo:Nngs e

The\second 1imb r
necessarlly 1ncurre in carrying on @ business for the

purpose of ga1n1ng‘

'
'

r producing such income".

1

The observatxons of Brennan J <o it seems to
us, also apply to the first 1imb whxcn refers to "all

losses and outgoings ..... incurred in gaining assessable
income"

We agree with the observations of Brennan J.
and are of the opinion that the corollary applies and
that the Australian cases provide no authority to
determine the deductibility of legal costs under the
English counterpart of section 51(1) and likewise the
latter's counterpart in Fiji - section 19(b). And we
note that the observation of Brennan J. and its import
did not escape the notice of the Court of Review and that
it played a decisive part in the decision it ultimately
took.

All in all, we hold that the respondent's
cross—appeal on this ground should be allowed.

[

The other questions - paragranhs (b) de (c)

It is convenient to consxder the remalnlng
grounds of appeal and Cross appeal together because the
fate of one depends 1o some extent on the fate of the

other. Thc appcllant claxms that Kearsley J. ‘gnrgd”&n;l
law in hold1ng that the. prcf1ts of tne respondent company
for the pericd 11th September, 1978 to 31st December,'1978
could not properly be acsessed upon a "time basis"; and
ihe respondent alleges that the learned Judge'énred in
holding that the respondent was not entitled tbﬂcarry

forward losses incurred in the period 1973 10 1978

S |
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againét profits derived subsequently.
L

The starfing point in @ considerafion of these
issues is Clause 12.5 of the 1971 agreement which reads:

1

"12.5 The Government agrees that it will
during the period of FIVE (5) years
from the notified date grant to the
operating company the benefit of the
tax free provisions contained in the
Fifth Schedule to the Ircome Tax
Ordinance. " N\

1t is common ground that the "notified date" in
terms of that clause was the 10ih September, 1973 being
the date on which the respondent commenced commercial
production. The Income Tax Ordinance referred to‘in
Clause 12.5 was Cap. 176 of the Laws of Fijl 1967 edition,
as amended by Ordinance No.46 of 1968. Section 11(1)(b) (1)
of the principal Ordinance following the 1968 amendment

reads

"Sybject to the provisions of the next
succeeding paragraph, the Governor, where
he is satisfied that it is expedient for
the economic development of Fiji, may, Dy
notice in the Gazette, specify any company
engaged 1n an approved enterprise as being
one to which ithe tax-free provisions con-
tained in the Fifth Schedule to this
ordinance shall apply and such company
shall accordingly enjoy such concession;"
(the next succeeding'paragraph,is not
relevant).

It is unnecessary to set out the termé.of%thé

Fifth Schedule in detail. It provided for a ntax-free"
period of five years from the date of‘commencemehthf
production; and it.is common ground that by its; express,
terms the profit for the period 11th Septembe% ib{Sjét"
December, 1978, being the balance of the accounting
period beyond the "tax-free" period, was required to be
assessed on a “time basis"; and that losses 1hcurred
during_the "tax-free" period could be carried forward

into the period of tex liability.
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For some reason,

and we do not know whether
it was by,accidentvbr design, no notice pursuant to
section 11(1)(b) (1) was ever gazetted with the result
that no part of theEFifth Schedule was ever made 10
apply to the respondent's business.

Following the many problemé which
the Government of Fiji'and the respondent,
referred to, attempts were made to resolve them by deed,
the first of which was made on the 29th January, 1081.

By its terms the respondent acknowledged that it had been
and would continue to be subject to the provisions of
"the Income Tax Acts as amended or re-enacted from time
to time in relation 10O all

arose between
as earlier

assessments to tax made there-
under on the income of the company".

For its part the Government undertook to "procure
that the Minister of Finance -

(a)

exercises his power und
of the lncome Tax Act,
written instruction to
of Inland Revenue speci
as a company engaged in
prise in the Third Sche
Act shall apply in resp
of five years from the

er section 16(2)(b)
1974, to issuc &
the Commissioner
fying the company
"an approved enter-
dule to tht said
ect of the per:iod
10th September,

1673, "

The Third Schedule to the
provisions for a "tax-free" period,

1974 Act contains
"time basis" assess-
ment, and the carrying forward of losses but on less
favourable terms than ihose contained in the Fifth
Schedule. |

- ”unfortunaﬁglyj fgrther‘pfqblems arosghéngr’;hg
execution of the deed of 29th January,'1981*and’it was
subsequently cancelled by a new deed. The only purpose
in méntioning it at@all is that Mr. Kalyan made something

. of the fact that onlthe 10th July, 1981 the appellant
" actually issued a Qétice of assessment
11th September 10 3?st Dezémber,

for the period
1978 which gave credit

42»171.'.,7 e
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fori'gossef brough fforward“ 'wh1ch wasgcontrary to his
present stla nd that fuch losses icannot properlylFe taken
£ into account. It seems apparent that that assessment
t was based on the provisions of the deed of the 29th
January, 1981 which was subsequently cancelled. ]
. S A
’ - The new deed Was executed on 6th January, ]952#
i It is in similar terms to the earlier deed. In it the
respbndent again acknowledged itself to be bound by the
Income Tax Acts in relation to all assessments to tax
made thereunder, but the deed contains no reference to
?%1me granting of concessions under the Third Schedule.

‘_}.

ry.Y

On the day following the execution of the deed
of the 6th January the Minister of Finance wrotr the
letter of 7th January, 1982 the text of which we have
printed earlier in this judgment.

With that background we turn to consider the
first issue, namely whether the Commissioner erred in law
in assessing the respondent’svliaQility for tax for the

balance of the 1978 year on a timé basis. What the

Commissioner did in effect was to calculate\the

respondent's profit for the period from the 11th September
# to 3ist December, 1978 (112 days) as %%% of the total

profit for the 1978 year. It appears that there is a

difference of some thousands of dollars in tax to the

respondent's disadvantiage by assessing the profit for

the period by that means, rather than on actual profit

for the period insofar as it can be ascertained.

In the Court of Review Mr. K.A. Stuart took
the view that the parties were bound by the provisions
of Clause 12.5 of the 13971 agreement, either by estoppe} -

or contractually, with effect that the "time bas1s“‘
metPod of calculatxon as provided for in the F1fth
Schi dule,,preva: L For the: same reasons he ! concluded

thaF the responde dlwas éntltled to the benef1t of the

N e

L ear) ?er losses. !
i
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B Kearsley J reJected the estoppel approach \ ‘ﬁ
and concluded that as the Fifth Schedule had never applxed |
because there had been a failure to gazette it was simply
a matter of determining the correct accountxng princxples,
upon which the profit for the 112 days should be calculated.

This is what he said

" 1 can think of no better way of answerxng
that question than to refer to the sworn testi-
mony of the audito Mr. Ram Vilash. He was
presumably, an 1ndependent and conscientious
auditor, mindful of the duty .he owed to the
public as well as to the company's shareholders.
He was a qualified accountant, a partnér in the
well known firm of Peat Marwick and Mitchell

s and he had practised for 12 years. He swore
that the appellant company's calculation of
its profits for the remainder of the year was
in accordance with correct accounting princi-
ples. His evidence was not contradicted. "

Furthermore it is relevant that in correspondence
in September 1978 the Commissioner expressed himself as
being in "general agreement® with Mr. Vilash's nethod of
calculation of the profit for the 112 days, which was based
on actual sales and expenses, the method ofadetermfnation
of which was explained in some detail in Mr. Vilash's
letter of the 12th September. '

~ There is another reason why we are satisfied
‘that assessment on a time<pasis is inappropriate. In his
letter of the 7th January, 1982 the Minister in exercise
of the powers vesced in him abandoned recovery "of all

. income tax ... due and owing between the perlod 10th

i ' September, 1973 and '9th September, 1978" while’ maklng

' it clear in a later passage that his decision in no way

T

5 affected the tax p051t10n in respect. of any perlod ‘“'
% . subsequent to the 9th ‘September. ~“What the Mlnfster'was
; abandoning was a sum certain whxch could not be arrived

at on a time basis calculation. ToO arrive at tre sum . to
be abandoned and the sum in respect of whxch no relief
was available required a spllttlng of the f1nanc1a1 year5
w1th a proper accounting at the end of each perlod
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on this ground of appeal which

concerning the carryin
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is nothing more that can usefully: be sa1d
is accordingly dlsmlssed

There
to the respondent's Cross appeal
q forward of losses which would
e Fifth Schedule, OF indeed the

We turn NOW

have been permitted if. th
Third Schedule, had applied.

The respondent's submission ©ON this issue as
and therefore

Kalyan was that the Crown,
y bound to apply the

ong since repealed)

presented by Mr.
the Commissioner, Was contractuall
ons of the Fifth Schedule (1
or, in the alternative, Wwas estopped from acting inconsis-
its promise to grant the respondent the tax
Although presented in

o amount to the same

thing. The Fifth Schedule applied only to companies
specified by notice in the Gazette by the Minister of
d a statutory discretion to sO specify
atxsfzed that it would be peneficial to
elopment of Fiji. The question is

5 of the 1971 agreement could fetter

h was one to be exercised in the

provisi

tently w1tn
benefits of the Fifth Schedule.

the alternatlve the: arguments appear t

Finance who ha
where he was S
the economic dev
whether Clause 12.
that discretion, whic
public interest.

jew Mr. Stuart relled on

In the Court of Rev
[1948] 2 All E.R..767

Robertson V. Minister of Pensions
as authority for the proposition that estoppel operates

against the Crown, and should soO operate in the present

' In Robertson Denning J. as he then was,

ines of his OwN creation, amely that

ed to be acted upon and in fact acted

and that where @ government department

rity to perform: spme’ legad”actdthe‘
o assume that it has that authorlty

gfully assumed authorlty was
the House of Lords 1n a 1ater

circumstances.
invoked two doctr
assurances intend
upon were binding;
wrongly assumes gutho
citizen is entitled t
The prop051t1on about wron

emphatically repudxated by
Falmouth Board Constructlon Co

case, Howell V.

.,
.

Ltd. [1951]
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A.C. 837, in which Denning L.Jd. had again advanced it.
Wades Administrative Law (5th Ed.) offers this comment

on Howell at page 343
| <

‘!_ v ... it would Leem necessary to reject the
whole notion of estoppel of a public authority
. by wrongful assumption of statutory authority.
- For it clearly conflicts with the basic rule
vﬁg , that no estoppel can give the authority power
e which it does not possess. "

Kearsley J. rejected the estoppel argument on
the authority of two cases and we see no reason to go
beyond them. The first was Maritime Electric Co. Ltd. V.
General Dairies Ltd. [1937] A.C. 610. [In that case the
appellant, a public utility company, was under this
statutory duty in charging for electricity: "No public
utility shall charge demand collect or receive a greater

or less .compensation for any service than is prescribed
in such schedules as are at the time established, or
demand’collect or receive any rates tolls or charges not
specified in cuch schedules™. Qver a considerable period
sums less than the statutory charges were obtained from
the respondent through the appellant's consistent mis-
reading of a meter. An estoppel was sought ﬁo be raised
against the appellant and at page 620 Lord Maugham said

" In the view of their Lordships the answer
to this question in the case of_ such a statute
as is now under consideration must be in the
negative. The sections of the Public uthlities
Act which are here in question are sections
enacted for the benefi1t of & section of the
public, that is, or grounds of public policy
in a general sense. In such a case - and _
their Lordships doc not propose to express any.
opinion as 10 statutes which are not within
this category - where, as here, the statute
imposes . a duty of a.positive kind; not avoid=~ - 9
able by the performance of any formality, for’
the doing of the very act which the plaintiff.
seeks to do, it-is- not open to the defendant
to set-up an estoppel to prevent it. This
conclusion must follow from the circumstance
that an estoppel is only a rule of evidence
which under certain special circumstances

can be invoked by a party to an action; it
cannot therefore aveil in such a case to
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release the plaintiff,from an obligation to
obey such a statute, nor .can it enable the. . -
-i defendant to escape fromqa;stqtutorykobﬂiba-.1Wﬁﬁ

tion. of such a kind on-hisfpartﬂ:”ﬂt“152$¢{»ﬂ<ju'
.immaterial whether the obligation is onerpus = .
or otherwise to the party suing. The duty of
ecach party is to obey the law. To hold, as
the Supreme Court has done, that in such a
case estoppel is not precluded, since, if it
is admitted, the statute is not evaded, appears
to their Lordships, with respect, to approach
the problem from the wrong direction; the Court
should first of all determine the nature of the
obligation imposed by the statute, and then
consider whether the admission of an estoppel
would nullify the statutory provision. "

The second case Wwas Southend-on-Sea Corporation
v. Hodgson (Wickford) Ltd. [1962] 1 Q.B. 416 where

Lord Parker C.J., after referring to the above comments
of Lord Maugham in Maritime Electric, said at page 423

" As 1 have said, I can see no logical
distinction between a Case such as that of an
estoppel being sought to be raised to prevent
the performance of @ statutory duty and one
where it is sought to be-raised tc hinder the
exercise of a statutory discretion. After all,
in a case of discretion there- is a duty under
the statute to exercise a free and unhindered
discretion. There is a long line of cases to
which we have not been specifically referred
which lay down that a public authority cannot
by contract fTetter the exercise of its
discretion. Similarly, as 11 seems to me,

an estoppel cannoil be raised to prevent or
hinder the exercise of the discretion. "

We therefore conclude that the losses benefit
of the Fifth Schedule is not available to the respondent
on the basis of estoppel oOr otherwise. .

gk i | IREREL i

~To hold ctherwise it would be necessary to
: o o ' - : ’
attfibuteito the Minister the exercise of a statutory

oo ! B! N : r :
- discretion in the plblic good which he had noti in fact
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exercised, and fetter the Commissioner in the exercise
of his statutory duties.

Mr. Kalyan raised an alternative argument on
this issue which was to the effect that if the benefit
was not conferred on the basis of estoppel or contract
then it was conferred Dy the Mxnxcter s letter of the

“7t¢h .January, 1982. In that letter the M1n1\ter said

it would be just and proper nOw for the Government

in return to and stand by the undertaking it had made

to the company under Clause 12.5". Mr. Kalyan submltted
that the clear intention of the letter was to grant to

the respondent the full package of Fifth Schedule benefits,
an interpretation which he claimed was supported by the
Minister's reference to the respondent's tax obligation
being "in the region of $1.2 million", which happens to

be the respondent's approximate tax saving if the

respondent received the full benefit of the Fifth
Schedule

We cannot accept Mr. Kalyan's submissiens on
this issue. When the letter is read as a whole it 1is
clear that the Minister was granting no more than the
five year tax-Tfree perxod\by abandoning recovery of the
tax due over that period pursuant to section 61(a) of
the Finance Act. He was certainly not purporting to act
pursuant to the Fifth Schedule, which had been long
repealed and we attach no significance to his passing
reference to $1.2 million. '

r: !-i
The appeal 1nsofar as 1t relates to the ‘;¢ﬂ,
deductlon of legal‘costs pa1d 1n respect of the COMbény

. ] “ ] .! ‘n; !
and Shardha ‘Nand is. allowed Insofar as it reiatés ik

the mode of computatlon of profits for the part year
1978 it is dismissed.

' t
[

In the result the cross appeal insofar as;it
relates to the deduction of legal costs paid in respect
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