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Tevita Fa and Jonacani Leweniqila (hereinafter 
called the respondents) brought an action in the Supreme 

Court at Suva by way of originating summons against the ' 
Fiji Public Service Association (hereinafter called the 
Association) and 16 other defendants including the 

Registrar of Trade Unions (hereinafter called the 

Registrar); the Registr,ar is now cited as the second 

respondent in this appeal. The respondents, both of 
whom are civil servants and financial members of the 

Association sought declarations from the Supreme Court 
as follows : 
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(a) that Rules e1 and 87 of the Constitution 

of the ASSOciation are invalid, null and 

void as being in conflict with Clause. 21 
01" the Schedule to section 37 of the Trade 

Unions Act , Cap . 80 (hereinai'ter called 
u"l'he l~ct "). 

(b) thai. the Annual General l".Ieetlng of the 

HSSociation held on 1st Harch , 1980, at 

~uva was invalid , null and void as being 

held pursuant to and in accordance with 

rlules 81 and 87 oi" the Constitution of 

the ;\SSociation , the said Rules being 

invalid , null and VOid, and not being 

held pursua~to , or consistently with , 

Clause ~ 1 oi' the Schedule to section 37 
of the Het.. . 

(c) Ln '.J.t on 1. j . bLl at the meet.ing of the 

Ji.ssocia tl. on the elec1..ion of the 15 appellants 

to the various offices in the Association 
wa5 invalid , null ana void for reasons 
appearing in (a) and (b) above . 

'l'ne respondents also sought orders for 
injunction but the applications were withdrawn. 

'J.ue dispute which led to the issuing of 

proceedings out of the ~upreme Court was Over (a) the 
valiai t.y of the quorum at the Annual General foleeting 

of the Association held in Suva on 1st r'jarch , 1980, ani 

( 0) "tne leciali ty. o.!" the elections made at that meeting 

of the 1:' appellants el(~c c ed to tne respective offices 

of tn e i'-l a Li anal c.:ounci-l of "the i\.ssoc1ation named and 

described in the pleadings in ~his case on appeal. 

i 'he Ci~pellants comprise the 15 named off'ice 
bearers in ch e Hssociation and the Association itself. 
'l'ne interpretation 0 :[ certain rules of the Itssociation 
is -che principal ma"tter in issue. 
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'I'he ,:;,upreme Court ai'ter considering the 

affidavits filed and hearing submissions of counsel 

declared -

(1) that the J\IIDual ueneral !'Jeeting held on 1st flJarch t 

1980, lacked t.he requisite number ai' meTilbers to constitute 

a quorum as required by the rules of the Association 

and (2) that the election of the 15 appellants to their 

respective ofJices in the Association was invalid. 

Appellants appealed to this Court ; their 

grounds of appeaJ are leng thy overlapping ani repetitive, 

but may be conveniently sUm:narised as follows : 

(1) The Court; had no jurisdiction to 

declarations sought as the respondents 
make the 

had no legally 

enforceable rj ght at law t.o maintain an aC1:ion against 

the Association as they had suffered no loss, could show 

no p~ejudice , and, that the matters complained of were 

01' an internal domest.ic nature . 

( 2) That the procedure under Part II or the Act 

available to the rlegistrar had nex: been 1'ully exhausted 

or utilised by the I{egis trar and respondents were 

usurping: the powers of the Registrar. 

(.1) ',J.'nat the rules of the Association had been duly 

registered and the certlficate issued by the ~egistrar 
was conclusive proo ':' that all matters required by the 

Act had beell fully complied with. 

(4) That the learned trial Judge erred in holding 

that while rtule 81 (a) 01' the Association ' 5 rule was 

invalio to the extent it provided voting by proxy 

to form a quorum , !I.,ule e'1 pertainlng 1..0 a delegate's 

vote is valld .. 

'file facls may be briel'ly stated: On 24th 

AU5:ust, 1979 , the rlet;; i s1.. rar wrote to the Association 

e.avising that nule ti 'l (a) or it.s rules purported to 

~ermit a quorum to oe established at any Annual or 

Speci a l i..iener al i"leeting by the use of proxies which 

was inconsistent with the requirements 01' clause 21 of 

the Schedule to the Act , which clause requires that 
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there must be present at any meeting of the Association 

or Branch thereof not less than 20~ of the voting 

members Ol.' the Association or Branch thereof. ~ection 

37(1) of the Act requires that the rules of every trade 
union shall provide for all the matters specified 

in 't.he Scheaule to the .Act . The rlegistrar requested 

that the offendjns words relating to voting by proxy 

be deleted .from d.ule 81 (a) ; cer'tain correspondence 

passed oetween tne rlegistrar and the General Secretary 

of the Association , but no finality was reached. The 

General Secretary advised that he proposed placing 

the rl.egistrar l s request -bet'ore the l~ational Council o:f 

nis Association . A meeting or that Association was held 

on 22nd ~eptember , 1979 , but the ma~ter was not raised . 

On 29th February , 1'3130 - the day before the Annual General 
heeting - ano1:her meeting was held and the Registrar t s 

letter was produc(;:d and discussed . An extract from the 

minutes 0 .1 this mee t ing reads : 

11 The General Secretary tables a report 
to the Council concerning the view expressed 
by the rtegistrar of Trade Unions in a letter 
dated 24 . 13 . 79 that Kule 81(a) of the 
Association t s Constitution was inconsistent 
with Clause 21 of the Schedule to the 
Trade Unions Act . The Kegistrar ' s views 
were i n rer,ard to the quorum required for 
an Annual or Special General r-leeting. The 
General Secretary t s report quoted the 
relevant provisions of the FP3A Constitution , 
Clause 2 1 of the Schedule to the 'l' rade 
Unions .tiC t and Sec1:ion 37 of the Trade Unions 
J\ct for the members information ani also 
provided a brief but clear summary of initial 
registration o.t' the .lI.ssociation t 5 Constitution 
and 01' his own views of the legality of 
c u rrent practice followed by the Association 
in con5titutlng a quorum by the use of proxy ••••• 
the Council authorised the use of p roxy for 
the Annual Gen~ral ,·!eeting. It also authorised 
the ex- offic io m embers of the Council to 
coni,es t any actions by tre rl.egi strar of Trade 
unions a gainst the Councilts decision . " 

Un 1sL I'larch , 1980 , the JUmual General l~eeting 

was attended by about 200 financial members including 

27 deles ates from the i\Jadi , Lautoka , Labasa and Nausori 
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branches . At that date there were 6095 financial 

members of the Association and to constitute a legal 

quorum of 20~ , 1219 members were required to be present . 

The appellants submitted that proxies could 

be used in es~ablishing a quor um at meetings of the 
Association; i'urther applying Rule 87 each of the 27 

branch delegates present at the meeting was entitled 
"to a single vote which if exercised was equivalent 

to 50 votes . V/ hen so treated the Association claimed 

that this represented the presence at the meeting of 

not less tnan 1350 voting members thereby establishing 

the requisite quo rum for t.he valid transaction of business . 

l'ne respondents claimed that H.ule 81 (a) 
aoes no·t comply with Clause 21 0 f the Schedule to the 

Act and is Lne refo r e contrary to the provisions of 
section 37 ( 1) of the hct ; that t he interpretation placed 
on Hul e 8 1( a ) by appellant::) was ultra vires; that no 

le~al quorum can Oe constituted by treating one member 
present holdin l'; a number of proxies as bei~ equivalent 

to the p~escnce at that meeting of the ~otal number of 

persons he represents and ror which he holds proxies . 

Furthe r, that as no legal quorum was present at the 

meetin~ any business "transacted thereat was rendered 

nugatory . 

We "tunl no\'l "to the grounds of appeal an:i 

grounds 1 ani 2 can be taken together . 

I"i r .. l:hauhan submj tted tha t respondents I complaint 

related enti rely LO in~ernal management and that the 

Court had no jurisdiction to inter fere when mere 

i r regulari t.ies occurred , which were within the power 

of the Association to regularise . Counsel fo r appellants 

called in aid the rule in Foss v . harbottle (1843 ) 2 Hare 461 
that.. the lIIaLLeI' reli ed on a~ constitutirg the cause of 

action shoulu be a cause of action properly belonging to 

the gene r al body 01' members ot' the Association as opposed 

to a cause ol" act.i.un which some individual member may assert. 
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The rule in FQss v .. Harbottle (supra . ) was 
applied in humphries v . Auckland Tailoresses t Union 

( 1950) j, . Z. L.R . 380 at P . 388 "here Finlay J . says: 

" ••••• In the result , it seems to me 
~hat the principle of Foss v . Harbottle 
0845 ) 2 Hare 461 ; applies to a mere 
irregularity in the altering of rules 
where alterations are authorised just 
as much as it does to irregularities in 
any otner r espect in relation to matters 
which are intra vires ; alterations of 
that kind are just as much a domestic 
matter to be settled in domestic forum 
as are those other matters ; and , where 
(as here) there is no doubt as to the 
opinion 01' an overwhelming majority of 
members, the Court cannot , I think, assume 
a jurisdiction to set asine on the g round 
01' irregularl ty something that t~ 
majority can , and no doubt will , 
immediately and easIly re- establish. It 

Jlo .... JeVer, 'the rule in Foss v . Harbottle (supra) 

has no application where the individual ril~nts of the 

members are violated , transgressed or invade~ 

In J:;dwards v . 11alliwell ( 1950 ) 2 All . E. " . 1064 , 
Jenkins L. J . a~ ~ . 1067 said: 

" ••• • • 'i'ne gist 01' the case is that the 
personal anlindividual rights of 
membership of each of them have been 
invaoed by a purported , but invalid , 
al teration 01' the tables of contributions. 
In those circums-tances , it seems to me 
tre rule in ,to'oss v . harbot tIe (supra) has 
no application at all, for the individual 
members who are suing sue , not in the 
right 01' the union , but in their own 
rj ght to protect I'ram invasion their 
own indjvldual rights as members.1! 

In this appeal the respondents sUbmitted that 

li.ule 81(a) was ulr.ra vires and invalid in that it 

p,urported to establish a quorum by th;- use oi' proxies ; 

fur'th er , "the indjvidual members oi' a trade union have 

the ri ght , to require their union officials to act within 

rules 'that are not u11~ra vires and accordingly the 

inaividual rights 01' the respondents have been invaded . 

Tn e ques~ion of permitting proxies to be used to 

establish a q uorum as ~u;;gested by appell2.Ilts is a 
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matter of substance . 

In our opinion respondents have a locus standi 
to ~est such matters before the court . ~ccordingly , we 

reject J'lr . Chauhan I 5 argument that respondents had no 

cause of action . 

!',r . Chauha n f urther sub! tted that while 

there was no provision in the Act which entitles a 
member to challenlSe the v alidity 01' a rule of a trade 

union section 37(4) oJ' the Act dealt with the matter 
in a remote way . Sec cion 37 ( 4) provides : 

11 I n any case in which proceedings may 
competently be instituted by a member of 
a trade union for the purpose of restraining 
the trade union or officer thereof from 
ac 1,.1n;; in breach or the provisions 01' its 
rules , such proceedings may be instituted 
by the Kegistrar if he shall think it fit 
or expedient so t.o do . 1I 

1 t was impl lel t in l"lr. Che.uha n I 5 argument that 

the rleglstrar was given the power unuer Part 11 of the 

hct to institute proceedings in respect of the type of 

ma~ters raised by rcsponaents ; that the Act p rovided 

machinery for the rtelSistrar to deal therewith and 

that these procedul'es should have been fully utilised 

by the rle ~is trar b t;!.i"ore respondents I acti on was 

entertained. hume r-ous authorities were quoted by 

\'Lr . Chauhan, but they related to cases where the 

legislature has enact,ed that a certain mode of procedure 

should be followed before a Court can be asked to provide 

other 'relief'. Section 37(4) aoes not exclude members 

f r om bringing actions a ,~ainst their unions to the Courts 

until such time as the rlegistrar has exhausted his powers. 

In our view section 57(4) is an enablirg section which 

permits the neglstrar in certain limited situations to 

take proceedings t o rec ti1'y a mat't.er whic h may have been 

br ought by a member . 'l'he section does not. however , give 

the Registrar power to make declarations of the type 

sou ght by the responaent~ nor is it within his power to 

grant any relief 01' the nature sought by the respondents . 

It is wrong in our view co say as maintained by the 
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appellants that the respondents were usurping the 

powers of the Registrar . 

Accordingly , we do not accept I'Ir . Chauhan I S 

submission that until the Kegistrar has exhausted his 

remedies and powers under Part 11 of the Act the Court 
has no jurisdiction to determine the matters raised by 

the responden"ts ; nor , do we agree that the learned trial 

Jua ~e be£ore en~ertaining the claim by respondents was 

under a duty to inquire into t he action taken by the 

Regis~rar (i£ any) and ascertain whether the Registrar 

had complied with the machinery provisions set out in the 

Act . 

["Jr . Chauhan submitt.ed that the only way in 

which the Supreme Court could be called upon to deal 

with the claim of the respondent.s was by way of an 

appeal pursuant to section 16 of the Act . Section 16 

reads : 

11 Any verson a ggrieved by the refusal of 
the Kegistrar to register a trade union , or 
by an order made by the kegistrar under 
sect:l. cn 14 of th.is Ord inance , may within 
one month OL the date of the refusal or 
order , as the case may be , appeal against 
such refusal or order to the Supreme Court 
and from such appeal t re , s u preme Court may 
order as it thinks proper , including any 
directions <is to the costs of the appeal •••• 11 

~ections 14 , 1S and 16 of the ~ct deal with the 

cancellation and suspension 0,[ the registration of a 

1:rade union by Ue l{e6istrar with a right of appeal as 

set forth in section 16 above . Sections 14 , 15 and 16 

a1'1'oro 1:0 l.n .;;o :tegl.st.!'ar alone , entirely different remedie s 

from -chose c] a i.ml~d by respondent.s and they do not in any 

way interfere wi I.h or prohibit the right of member s to 

bri~g separate actions to the Court in appropriate 

circums Cances . Accordingly , we reject I'lr. Chauhan I S 

submissions t.hat the learned trial Judge was bound 

to accept the Hegistrar as the only competent authority 

to deal with 'the matters brought before the Court by the 

respondents . 
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nccordingly , Vie reject t.he claim of appellants 

that the ~upre~e Cou~t lacked jurisdiction for the reasons 

we have given and aJ ree with learned Ju~ge wh en he said 

11 1 nold that this Court has jurisdicti on 
and that the plaintiffs , being financial 
mcrnllers 01 the F'PSA , are entitled to challenge 
t.he va.Jiaity of the business conducted at the 
Annual Gene ral \'!eeting a t which tre £i rst 
1b defendants were elected and also the 
validi ty 0 f any of the Union ' s rule s . 11 

In arguin~ the third g cound of appeal , twlr. 

~i1auhan submi 1:Led "that the certii"icate issued by the 

:{ebist.rar una er sect.ion 10 of t.he Ac"t on "the 

resistration oi a t.rade union is c onclusive proof that 

all the requirements 01' the Act have been complied with 

and that noLhin ,~ cem t..her'e~ll'ter be inquired into 

qu~stionin (, tne I'e . .sulari ty of the reg istration of the 

'trade union a nd the rlJ I cs by wh j ch it. is :-,,;ovC'l'ne d . 

'J'he J\!.j!;ioci u t. i on Wil~ n: I.~ j t> Lcred w i Lh Lh e H.t;!~i5 .. rar on 

the ~6t.h Aug u::i t t 1 Y,/O a l'ter the rul es had been examined 

by the ~egi strur . SAction 10 of the Act provides : 

11 l h e r{eliis t.rar , on reJ istering a 
trade un ,ion under the provisions of the 
last ~recedlng section , shall issue to 
the t.rade union Cl certificate 01' 
reijl$ l: ration In the pr-escr 1 bed 1'orm and 
that certificate , unless proved to have 
been cmlcellcd or withdra~~, shall be 
conclusive evidence for all purposes 
c.nat. t he Lr"ade union has been duly 
regis'Lerea unuer 't.his Ordinance . I! 

In our view sectlon 10 means that the certificate 
issued by the rte~ istrar is conclusive proof' that the 

society or as::iociat.ion has been d u ly reGl::;tered , in law , 

as a 11 traae union". L'nc tiec;istrar before registering a 

trade union has to as!.iut'e himsel r tha t the Association 

seeking registra~ion is in law and in fact a trade union . 

t- r oduction of t.he certificaLe of' registration of the 

Associat: ion as a Lrade union will ipso f'ac to - ( a ) enabl e the 

Association to obta.in recogni tion by various Governmen t 

a; encies ana cieTJart;nents as a trade union ; (b) confer the 

right on t.he trade union to hold land in its own name; 
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(c) bestow the ri ght. on the trade union to sue in its 

own name and (ct) g enerally establish to the world at 

large chat it is a legal entity . 

In our view regis trat.ion of a trade union can 

never be advanced as being conclusive on the question of 

the validity of -che rules of a registered trade union . 

Tne validity o f Union rules is a question that belongs 

exclusively to the province of the Courts . 

1n Osborne v . Amalgamated Society of Railwav 
Servants (1909) 1 Ch . 163 at p . 176 Cozens hardy [" . R. said : 

"Section 13 . sub- s . 5 , of the Act of 1871 
makes the first certificate of registration 
of a "trade un.ion conclusive evidence that 
tne regulatLons of the Act with respect to 
registration have been complied with . This 
is the only provision making a certificate 
conclusive evidence . Section 13 , sUb- s . 6 , 
authorises the home Secretary from time to 
time to make regulations respectirg 
rcUist.raLion under t.he Act , and g enerally 
Lor carry inis tre Act into effect , but I do 
not, think it would be competent i'or' the 
Ho~ Secretary by regulation to make the 
registrar t s certificate of any alteration 
01' the rules conclusive evidence of the 
valiuity of the alterations . However 
that may be , the regulations which have 
been made n o not even purport to make the 
certificate conclusive evidence . On the 
c.:onstruction of' these Acts I am clearly of 
opinion chat. it would be wrong to hold the 
certiflcai.e to be cChclusive . 1I 

For the reasons we have ,given we reject 

I"r . Chauhan I S Gubmission tha1. the issue 01' a 

certificate by t.he Ke5:iStrar confi rming regLstration 

of the Associat.ion as a trade union is conclusive proof 

tnat the rules of cne Association are valid and cannot 

t nereafT.er be irnpeucned on the grounds ol being ultra 

vires tne provisions or' the i\Ct. 

vie no\'! turn to the last. g round 0 f appeal . 

Counsel for aj..lpelll;lnL submitted thai. the learned trial 

Juage was in error in hulding that Rule 61(a) was 

invalid t.o the extent that it permitted voting by 

proxy to es tabllsh a quorum . 1 t i s.important to 

~----------------~I 
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consider the statutory provisions under which the rules 
of the Association are made . 

Section 37(1) of the Act provides; 

li The rules of every trade union shall 
provide for all the matters specified in 
the Schedule to this Ordinance, and shall 
not be so altered or amended as to cease 
to contain provisions in respect of all 
such matters ." 

TIE Schedule to the Act is headed IIMatters for 

Which Provision .r-lu s t be Nade in The Rules of Every Trade 

Union " • 

Clause 21 01' the Schedule to the Act provides : 

11 A. requirement that at any meeting of the 
union or branch thereof a quorum shall 
consist of at least 20 per cent of the 
voting members of the union or branch 
as the case may be ." 

It £ollows that in interpreting clause 21 of 

the Schedule section 37(1) of the Act must be borne in 

mind; section 57(1) is a mandatory provision in that 
the rules of all trade unions shall provide for all 
the matters specified in the Schedule and shall not 
be so altered or amended as to cease to contain the 

r equirements set forth in the Schedule to the Act. 
The rules of a trade union are interpreted 1 it erally 

by the Courts . In Hartin v . Scottish Transport and 
General Wor kers Union (1 952) 1 All . " . R. 691, the 

executive committee of the union admitted men to be 
members on a temporary basis for the duration of the 
war, but under the rules there was no power in the 

Union itself, -let alone in the executive , to admit 
members on a temporary basis . These men so admitted 

fulfilled all the obligations of membership for eight 
years and received the corresponding advantages; and 

there was ground for, saying that all the other members 
knew of their membership and acquiesced in it : Nevertheless 

it was held by the Court of SeSSion , and affirmed by the 
House of Lords, that they were not and never had been 
members. The reason given was that it was ultra vires 
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the union to admit members on a temporary basis and that, 
being ultra vires the union itself, no ratification was 

possible. The union officials were given no power at all 

by the rules to createa class of temporary members, their 
act of admitting Martin to temporary membership was invalid 

as a whole, i.e. not only the suspensive condition on 
which Martin had been allowed to think that he was a member, 

but the membership itself . In other words, I"iartin had 

never been, in law, a member of the union. The conduct of 

the union officials was irretrievably ultra vires. In the 
case before us the Association is claiming that the 
statutory quorum required by clause 21 of the Schedule can 

be achieved by the use of proxies which the respondents 

argue breaches the requirement of clause 21, and is 

therefore an alteration or variation of such requirement 

which conflicts with section 37(1) of the Act. 

'rhe Rules of the Association are divided under 

various he.adings. Hule 81 appear under the heading 
tl quorum" and provides as follows 

"QUORUM 

81 . (a) Presence of twenty percentum of the 
members eligible for voting either in 
person, or by proxy under the provisions 
of section 87 of this Constitution, shall 
constitute a quorum at any Annual or 
Special General i"Jeeting. 

(b) At any other meeting a quorum shall 
consist of : 

(i) not 1 ess than thirty- three and 
one - third per cent of the members 
thereof where the total number of 
such members is not less than 
twenty-one ; 

(ii) not les s than fi fty per-cent of the 
members thereof where the total 
number of such members is twenty or 
less: 

Provided that , in no case a quorum 
shall consist of fewer than five 
members. 
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(c) ,fuere any committee appointed by the 
Council consists of less than ten 
members the quorum shall consist of 
the presence of two-thirds of the 
members thereof. 

Under the heading of "Voting" Rules 86 and 87 

Rule 86 provides 

"On any question before any meeting o:f 
the hssociation , each member present 
shall be entitled to one vote, and, 
a member if not present at any such 
meeting shall not be entitled to vote 
by proxy." 

It ~noted that Rule 86 states each member present shall 
be entitled to one vote and expressly prohibits members 
voting by proxy. 

Rule 87 on the other hand permits a branch being 

represented by a delegate . 

Rule 87 provides : 

"Notwithstanding the provisions of section 
86 of this Consti tution -

(a) At every Annual or Special General 
Meeting of the Association, every 
branch thereof shall be entitled to 
be represented in accordance with 
the provisions of this section. 

(b) .A branch shall be entitled to send -

(i) one delegate for every 50 members 
thereof elig ible to vote at such a 
meeting; 

( 11) one addi ti onal dele gate where the 
total exceeds a multiple of 50. 

(iii) one additional delegate where the 
total number of such members exceeds 
a multiple of twenty. 

(c) Before tre commencement of any such meeting 
a statement signed by the President and the 
Secretary of each branch shall be delivered 
to the General Secretary giving -
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(i) the total number of voters entitled 
to vote at the meeting ; 

(ii) the names of such members; and 

(iii) the names of delegates appointed to 
represent the branch. 

(d) ~very vote cast at such meeting by a 
branch deleg ate shall be counted as 
twenty ordinary votes: 

Provided that , wh e re all the delegates 
from any branch are present and cast 
their votes the total number of ordinary 
votes counted in respect of such delegates ' 
votes shall not in any case exceed the 
total number of voters submitted by the 
branch in its statement referred to in 
paragraph (c) of this section. 

(e) A member of any branch whose name has 
been submitted to the General Secretary 
under paragraph (c) oL this section may 
attend the meeting and cast his vote 
pe rsonally. In such an event, the 
committ ee a ppointed to conduct the ballot 
shall , before giving a ballot paper to 
such a member, strike out his name f r om 
the list of members submitted by that 
branch. 

(f) Where any member of any branch other 
than a delegate casts his vote unde r 
paragraph ( e) of this section the votes 
cast by the deleg ates of that branch shall 
be counted as if the name of such member 
had not b een so submitted by that branch 
under parag r aph (c) of this sect ion. " 

Rules 8 6 ana 87 deal with the matter of voting at meetings 

after the quorum thereat has been du ly consituted . 

In other words it is not possible to conduct 

any voting at a meeting of the Association unless and 

until a quorum is present at such meeting . 

The ques t ions that arise for decision are -

(a) what meaning is to be ascribed to clause 21 of the 

Schedule and (b) is Rule 81(a) which purports to allow 

a quorum to be formed by proxies in conformity with the 

interpretation accorded to clause 21 of the Schedule to 

the Act. 
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tfJr. Chauhan submitted that Rule 8 1 (a) is not 

in breach of section 37(1) of the Act; that there is no 
prohibition in the Act preventing the Association from 

providing in Rule 81(a) for an alternative means of 
achieving a quorum of 20% of the voting members by using 

proxy votes; that whether or not there be provision in the 

Rules ior vote by proxies is purely an internal matter for 
the management of the Association to provide in its rules 
pursuant to clause 21 of the Schedule that a quorum be 
present at any meeting of the Association, namely not less 
than 20% of the voting members . Further that this 
requirement in clause 21 requires that a proper legal 

quorum of not less than 20% of the voting members be present 
at that meeting before any voting thereat is embarked upon. 

Mr . Chauhan submitted that Rule 87 should be 
read with Rule 81(a) ani that a branch delegate, who is 
presumably a member, present at a meeting of the Association 
represents physically and numerically 50 members £or the 
purposes o£ the £ormation o£ a quorum . He argued that 

Rule 87 qualifies the provisions of Rule 81 (a) because 

Rule 81(a) provides "or by proxy under the provision of 
Rule 87 of the Consti tution". Mr. Chauhan in making this . 

• submission is endeavouring to convert one person into 
50 persons . Mr . Chauhan argued further that the word 

"delegate ll used in Rule 87 meant the same as "proxy". A 
IIproxylt is defined in Wharton's Law Lexicon 14th Edition 
as : 

"a person, usually appointed by written 
authority , by a person entitled to vote 
personally , to vote at the discretion of 
the proxy 11 • 

A delegate f r om a branch cannot be said to be 

representing as a proxy 50 members of a branch - the delegate 

does not hold proxies from the members of the branch he 

represents; he is not the proxy of anyone or more members 

he is the delegate from the branch . Therefore we reject 

Nr. Chauhan's submission that the word I1dele gate" is 
synonymous with the word "proxy" . 
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i"Jr. Cnauhan also referred to numerous cases 

in company lQw uealinf, with quorum at company meetings . 

Mowever , these cases are not of great assistance as the 

Articles of Association of Companies usually prescribe 

the-number or members who must be present in order that 

a valid meeting ffiDY be held ; further this requirement 
in the Articles of Lssociation differs from company to 

company , various classes of shareholders are quite 

often providea fo r in the Article:> of J\ssociation. 

some VI i 'Ch vc tini; r 19hts and some without . Accordingly , 

1n our view constitution of a quorum in the case of 

Companies u"epenus o n ttr Articles of Association and 

li"t.tle assistanc'e is to be tS:ained tnerefrom in 

interpreting the provisions of the Trade Unions J\ct 
and the rules lIIiJue Ln ereuntier . 

Clause 21 is expres!;ed in clear and 
unambi i~uous lan ,~ua,:e - Jt requires - that at any meeting 

of t:l l:.' union or branch a quorum of at l east 20% of the 

voting memDers ol" the union or branch . 

is not defined in th0 Act or ~chedule . 
mglish dictionary uefines "quorumll as -

The word Uquorum n 

'i'he Shorter Oxford 

l1 a fixed number oX members 01' any 
boay , society , etc . whose presence is 

necessary for the valid t ransaction 
0":: business". 

'l'hereIon~ the construction urged by respondents is one 

which involves no strain to the literal words of cl ause 
in otner wor ds in ascr i bint~ to -the word quorum the . 
dictionary meanin~ ~hereor section 21 would read - t hat 

at any mee"tinJ: ol" Liw union or branch thereof the pr esence 

is nccensary 1"0r' the valid transaction of business of at 

least 20/0 of tne votinu members of the union or branch. 

Cour.scl for appe.l1ants accepted the fore going 
dlct.i onary del'lnl tior.. 01" QJ orum , but claimed notwi t hs tandlng 

the acceptar..ce 01" such del'ini tion t.hat tHere was no 
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prohibition in the Act or 

Association from adopting 
the Schedule precluding the 

as a matter of internal 
management an alternative method of obtaining a quorum 

by using proxy votes . Appellants ' case involves a 
departure f rom the literal meaning of the words in 

clause21 to the Schedule . Section 37(1) of the Act 
does n ot permit of any alteration or amendment of the 

requirements specified in the Schedule and accordingly 

the contention of appellants that proxies can be used 

to establish a quorum is outside the provisions of the 

rules and necessarily fails . Section 37(1) and clause 
21 of the Schedule require that the rules of a registered 

trade union "shall provide for all the matters specified 

in the Schedule ll and the decision in Martin v . Scottish 

Transport & General Workers Union (supra) makes it clear 

that any purported deviation or alteration of the 

rules made in any manner other than in accordance with 

the Act has no validity. The difference in the 
construction of section 2 1 between appellants and 

respondents is not due to any ambiguity in tre language, 

but to a difference of approach to the method of forming 

a quorum; we are of the opinion that the Legislature in 

enacting section 37(1) and clause 21 of the Schedule did 
not intend, or contemplate , the interpretation of clause 

21, and the consequences thereof , urged by appellants; 

in our view the Legislature never intended any deviation 

from the clear literal meaning of clause 21, coupled with 

the ordinary meaning of the word quorum , and the mandato~ 

requirements of clause 21 of the Schedule as enacted by 

section 37(1) of the Act . Therefore , in our opinion the 
• learned trial Judge was correct when he said : 

u Section 37(1) of' the Act satisfies me that 
the legislature never intended any deviation 
from the clear mandatory requirement of paragraph 
21 and the members of FPSA could not legally 
introduce a variation or optional method of that 
requirement into the rules which allo ..... ed a quorum 
to be formed by proxies . To the extent that 
Rule 81(a) purports to permit representation by 
proxy to 'Jorm a quorum the Rule is in my view 
ultra vires . 1I 
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J\ccordingly , we afJinn the orders made in 
the Supreme Court and dismiss the appeal . 

So far as costs are concerned the respondents 
appeared in person ; they are not entitled to solicitors 
costs , but they advised they had lost time from work to 
prepare their case on appeal and asked for reimbursement . 

In the circumstances we allow the sum of $75 to each o£ 
the respondents 'levi ta f a and Jonacani Lewiniqila to 
be paid by the Association . 

-----------------------
Judge of Appeal 

-:JJf ' -..... -
-------=-~- -----~-

Judge 01' Appeal 

• 
L-~~,?' 

------~--~--------
Judge of Appeal 

• 
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