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Thio is an appeal against the assessment of 

est ate duty P88able by appellant in r espect of the 
estate of ~lan ~mmett Davis who di ed i n ~iji on 
February 28, 1972. He ;:as survi ved by his wife Dor is 
Anita Davis. The spouses will be r eferred to 
respectively a8 "the husband" and lithe wife" because 
their matrimonial relationship is crucial t o the 
determination of their r e spective rights and interests 
wh ich ha",;e to b e de fine d f or the purpose of assessing 
estate duty. At the date of death the husband held in 

his own name 25 t 180 shares of $2 each in a company 

-
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I 
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called Yanuca Ieland Limi tod (called "the Yanuca 

shares") ann the husband and wife held 37,354 shares 

of ~1 each in Fiji Mocambo Holdings Limited 
(called "the fIIocambo shares") . The Hocambo shares 
were held as Utenants in common and not as joint 

tenants" . The Yanuca and Mocambo shares wer e later 

converted into shares in appellant. After death, in 

circumstances which are not material to this appeal , 
a further 56,281 shares were acquired in appellant ' s 
sharehold ing. 

Appellant registered transfers of these shares 
on September 26, 1973 and subsequent dates before any 
grant of adminietration had been made in Fiji . As a 
result, although a stranger to the estate , appellant 
became liable to pay estate duty by virtue of Section 
31(1) end (2) of the Estate and Gift Duties Act 

(Cap.178) which reads: 

"31 ~ (1) If any person takes possession of or 
in any manner deals with any part of the 
estate of any deceased person without obtaining 
adminstration of his estate within six monthe 
after his decease, or within tlm months after 
the termination of any action or dispute 
reepectir~ the gralt of administrbtion of the 
estate, or within such further time as may " be 
allowed by the Commissioner on application , the 
Commissioner may appl/ to the Supreme Court for 
a~ order that the person So taking possession 
or dealing as aforesaid deliver to the 
Commissioner withL~ such t~e as the Commissioner 
may determine a statement as required by 
subsection (11 of section 28 of this Act, and 
to pay such duty as uould have been payable if 
administration had boen obtained , together with 
the cost of the proceedings, or to show cause 
to the contrary . 

(2) If no cause or no sufficient cause is 
shown to the contrary, the person so offending 
shall, in addition to the duty payable by him 
as aforesaid, forfeit a sum not exceeding five 
hundred pounds, in the discretion of the Supreme 
Court; but if cause is shown, such order shall 
be as seems just. tI 
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Respondent assessed estate duty on the whole of the 

estate in Fiji notwithstanding claims by the Wife to 
separate ownership of part of the Bain shares. The 

present proceedin~8 wers brought against appellant 

under Section 31 . The assessment was upheld by the 
Supreme Court . Respondent has filed a cross- appeal , 
which may be considered together with the appeal . 

/'1--'>--

The husband and the wife were domiciled in the 
State of California. Administration of the husband I B 

estate was granted in California to The First National 
Bank of San Jose on May 2, 197_ and re-sealed in Fiji , 
we are advised from the Bar, in or about November 1976 . 
The administrator was concerned in the assessment of 
estate duty so its solicitors took part in the inquiries 
which preceded and followed the assessment of estate 
duty . This Will be discussod later. The relevant 

history of the spouses is that they "lers Mlorican 

Citizens who marrIed in Seattle in the State of Washington 
on 14th September 1940. The husbend was employed as a 

pilot by Pan America~ Airways in 1945. In 1948 they 

acquired a domicile of choice in the State of California 
which domicile \iaS thereafter re tained_ By acquiring 
a Californian domicile al l proper t J," then owned and 
after acquired by either the husband or wife became 

subject to the law of California ,,~!1ich has a statutory 

system of community property_ The present appeal falls 
for determination of the respective rigilts and 

interests of the husband and wife in the s aid shares 
according to Californian la1': and then for the deter­
mination of what, upon the true construction of the 
Fiji Estate cnd Gift Duties Act (Cap.178), comprises 
the dutiable estate of the lm3'Jund in Fiji. 

Since the Courts in Fiji cannot take judjcial 

notice of foreign law the relevant law of the state of 
California must be proved as a facte Affidavits were 
made by two experts in that law. There is no conflict 
of opinion between them so the tas k of this Court is to 
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apply the law as so laid down to the relevant Fiji 
law . The general law was stated by Mr . Strader, n duly 

qualified practitioner of law in the State of California, 

who said : 

11 The law of the state of California in 
effect on February 28, 1972, governing the 
property rights of a husband and wife was as 
set Jbrth in the provisions of the Civil Code 
of the State of California, unless there 
existed a marriage settlement or contract between 
the spouses containing stipulations contrary 
to the statutory provisions set forth. in said 
Civil Code . A husband and wife were authorized 
by law to enter into a contract whereby the 
statutory designation regarding the character 
of their property rights is changed . Civil 
Code s . 5103 . 

The law of the State of 0alifornia on 
February 28, 1972, recognized two types of 
ownership of property by husband and wife -
(1) the separate property of each , and (2) 
the community property of both. The separate 
property of a spouse might be held in joint 
tenancy or tenancy in common with the other 
spouse . Civil Code s . 5104 . These two types 
of ownership of property were defined in 
sections 5105 , 5107, 5108 , and 5110 of the 
Civil Code . The term ' separ~to property' 
means that property which is held both in its 
use and its title for exclusive benefit either 
of the husband or of the wife . The term 
'community property' is thRt property which 
is acquired by husband and wife , or either, 
during marriage when not acquired as the 
separate property of either. 

All property owned by a husband or a wife 
before marriage and that acquired afterwards 
by gift, bequest, devise, or descent, with 
the rents , iSBues and profits thereof, was 
the separate property of the husband or wife . 
\'11 th certain exceptions , all real property 
Situated in California and all personal 
property wherever situated acquired by oither 
spouse during the marriage while domiciled in 
the state of California , was community property . 
Certain exceptions and presumptions were set 
forth in Civil Code sections 5109 , 5110, 5111, 
5118 , 5119 and 51 26 . .. 
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The following are relevant provisi ons of the 

Californian Civil Code : 

"5105 . In tareet s in. communi t;v property 

The respective interests of the husband and 
wife in community property during continuance 
of the marriage relation are present , existi ng 
and equal interests under the management and 
contr ol of the husband as is provided in 
Sections 5125 and 5 127 . This section shall 
be construed as defining the respective 
interests and rights of husband and wife in 
commu'1i ty property . " 

"51 25 . Husband's control of communitr personpal 
property: Limitations: Consent of wi e 

Except as provided in Sections 5113 . 5, 5124 , 
and 5128, the husband has the management and 
control of the community personal property , 
with like absolute power of disposition, other 
than testamentary, ae he has of his separate 
estate; provided, however, that he cannot make 
a g ift of such community personal property, or 
dispose of the same without a valuable consider­
ation , or sell, convey , or encumber the furniture, 
furnishings, or fittings of the home, or the 
clothing or wearing apparel of the wife or minor 
children that is community , without the written 
consent of the wife . tI 

The husband and wife entered into a written 
contract concerning their separate and community 

property on October 6 , 1961 (called "the 1961 
contract") . It contained the fol l owing provisions 

" 'l'RIS AGREE:mT, made and entered into this 
6th day of OCTOB~R, 1961, by and between ALAN 
E. DAVTS and DOqI S DAVIS, his wife, residing 
in the County of San Mateo , State of California , 

the 
and 

WIlliESSETH: 

THAT WHEREAS said husband and wife during 
eXist ence of their marriage have acquired 
now own property of various kinds; And 

\>'I!EREAS certain property was inherited by 
said wife during their marriage; and 
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WJJ1lllEAS all property of every kind and 
naturB now owned or held by said parties in 
their joint names was acquired and purchased 
with the community earnings of said marriage 
and 

WFEREAS it is the intention of said husband 
and Wi fa to en tar into a written memorandum of 
agreement attesting to the community status of 
their jOint tenancy property , and the separate 
status of certain other property: 

NOW THEREFORE, it is hereby mutually 
underst oOd and agreed by and between said 
husband and wife as follows: 

1) That all property of every kind, nature 
and description now owned or held of record title 
by said husbll1ld and wife in their jOint names us 
joint tenants, at all times herein mentioned has 
been and now is , and shall remain , the community 
property of said husband and wife without Togard 
to the form and record of ownership under which 
the same was acquired or is now held . 

2) That all property inherited by either 
said husband or said wife during their marriage, 
is the separate property, respectively, of said 
husband or of said Wife . 

3) That ~ll property that may hereafter 
be acquired by said husband and Wife, during the 
continuance of their marriage , EXC~PT that 
acquired by either of them by gift , bequest , 
devise or doscent shall become and remain the 
community property of said husband and wife 
without regard to the form and record of owner­
ship under which the same is acquired or held . 

4) ~hat any insurance on the life of said 
husband owned by the wife are the sole and 
separate property of said wife . That any 
insurance policies on the life of said wife 
owned by the husband are the sole and separate 
property of said husband . 

5) That this Agreement shall remain in full 
force and effect until modified or revoked, in 
writing, by said husband and Wife , and shall be 
binding upon them , their respective heirs, 
executors, administrators and assigns. 

IN WITNESS WHEREOF , the undersigned have 
executed this Agreement, in duplicate, the day 
and year first hereinabove set forth. 

Sgd . 
Sgd . 

AL/.N E . DAVIS 
DORIS DAVIS " 
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The relevant provisions of the 1i)state and Gift 

Duties Act under which respondent claims duty is payable 

are : 

"3 . 5(1) In cOt!lputing for the purposes of this 
Act , the final balance of the estate of a 
deceased person , his estate shall be deemed to 
include and consist of the following classes 
of property : 

(e) the beneficial intereet held by tho 
deceased immediately before his death 
in any property as a joint tenant or 
jOint owner with any other person o r 
persons if that property was situate 
in Fiji at the death of the deceased; 

(h) any property situate in Fiji at the 
death of the deceasod over or in 
respe ct of which the rtec eased had 
at the time of his dt'Jath a general 
power of apPointment : 

(i) any property situate in ~iji at the 
death of the deceased comprised in 
any settlement , trust or other 
disposition of property (including 
the proceeds of the sale or conversion 
of any such property and all inv e stments 
for the time being representing the 
same and all property which has in any 
manner been Bubsti tuted therefor) made 
by the deceased whether before o r aft er 
the commenc0ment of this Act -

(i) by which an interest in that 
pro pe rty or in the proceeds of the 
salo thereof is reserved , e ithe r 
expressly or by implication, to 
the deceased for his life or for 
the life of any other person or for 

any period determined by reference 
to the death of the deceased or of 
any other person; or 

(ii) which i8 accompanied by the 
reservation or assurance of, or a 
contract for , any benefit to the 
deceased for the term of his life 
or of the life of any other p~rson 
or for any period determined by 
reference to the death of the 
deceased or of any other person: or 
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(iii) by which the dcccRsed has reserved 
to himself the right by exercise of 
any power to restore to himself or 
to reclaim that property or the 
proceeds of the sale thereof . 11 

It 1s sufficient, of course, if the said shares or any 

of them come within anyone of these proVisions . 

The intention of subsection (e) is to make 
exigible the interest of a deceased in jOint property 
which passes by survivorship to the other joint tenant 
or tenants on death of one joint tenant. The intention 
of subsections (h) and (1) is to overcome various devicas 
for avoiding or minimising death duties by reducing the 
value of the estate at the date of death or by diverting 
f r om the estate proporty in respect of which the deceased 
may have taken for himself in his lifetime if he 80 Wished . 
The fOnD of title created by the California 18't1 is unknown 

to Fiji law but in California, as one might expect, 

proper provision has been made for equitable assessment 
of death duty. If the assessment made by the appellant 
is upheld so that duty is exigible on the whole of the 
~iji estate , than the wife's interest will bear full 
duty despite that it appears that she contributed 
assets at least to the value of her half share. If she 
died immediately after her husband whilst still holding 
the shares they would again be tRXed to their full value , 

thus her own assets would be liable for double duty . 

A general power of appOintment has baen defined 
as a power that the donee can exercise in favour of 
such person or persons as he pleases, including himself 
or his executors and administrators: Halsbury's Laws of 
England 3rd Edn . Vol . 30 para. 368 . Section 2 of the 
Estate and Gift Duties Act defines the term as follows: 
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11 2 . In this Act , unless th e context otherwise 
requires 

'general power of appointment' includes any 
nower or authority which enables the don ee 
or other holder thereof , or woaIn enable 
him if he was of full capacity, to obtai n 
or appoint or dispose of any property or 
to charge any sum of money upon any property 
as he thinks fit for his own benefit , whether 
exercisable orally or by instrument inter 
vivos or by will or otherwise howsoever, but 
does not include any power exercisable by a 
person in a fiduciary capacity under a 
disposition not made by himself, or 
exercisable as mortgagee." 

Each definition has a provision referring to 

/'1"8 

the extent to which the power may be exercised . In the 
first definition it is "in favour of such person or 

parsons as he pleases incluning himself" and in the 
statutory definition it is lI as he thinks fit for his 

own bene fi t" . Thus to qualify the power must be ono 

which gives that right t o the donee . 

In the Supreme Court it was held that the 

said shares were property which camo within subsections 

(1)(~) and (i) . No finding was made in respect of 
subsection (1)(e). The contentions of counsel for 
appellant may be summarised as follows: 

(1) The powers defined in subsection (1)(h) 

are testamentary in character and that 

subsecti on does not include powers which 
cease on death. For this propositi on 
counsel relied on Bguity Trustees 
~xecutors and l~ency Co . Ltd . v. 
COI!UJlissioner of Probate Duties (Vict . ) 

135 C.L .R. 268 . (Commonly known as 
"Silk's case" and 60 referred to in 
this judgment). 



10 . 

(2) The powers vested in oeceased were powers 

exercisable by a person in a fiduciary 
capacity and therefore excluded by reason 

of the definition of a ~neral power of 

appointment . 

(3) The powers were not exercisable and deceased 
"thinks fit for his own benefit" and so ~lii 

not come withi.'1 subsection (1) (h) . 

(4) By reason of the statutory nature of the 
powers they did not come within subsection 

(l)(i) . 

(5) Subsection (1)(0) applies only to joint 
interests whilst the property in question 

was not so held . 

It is convenient first to deal with subsection 

(l)(e) . Section 5105 of the California Code defined 
the interests of the husband and wife in community 

pronerty as "present existing and equal int e rests under 

the mlffiagement Md control of the husband ........ Upon 

death the deceased estate t akes one- half And the 

survivor retains his or her half . The opinions of the 

oxperts were not sought exnressly on the subject but 

it is clear that such a result noes not flow from 

ioint ownership where the survivor or survivors t~ke 
by virtue of the nature of the estate . It is commonly 
said, "each joint tenant holds the whole and holds 
nothing, that is, he holds the whole jointly ann 

nothing senarately" . 

The nature of a joint tenancy is succinctly 
stated in Faddon v . Deputy F,C . T. / 1943768 C.L.q . - -
76- 84 where Williams J citing Lord Selborne said : 
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" ... ... technically joint tenants are 
or igi nally entitled to all which they ever 
have; and when one joint tenant dies, the 
other does not sQcceed to his interest by 
devolution of law, but remains the sole 
owner , the property being disch~rged from 
the control of the other . It is inci~ent 
to the very nature of jOint tenancy that , 
until it is severed the right of survivorship 
is part of the original estate: it is not 
that the survivor succeeds to ~nything from 
the other . 11 

The intention of sQbsection (1)(e) is to bring 
to duty the v~luc of the beneficial interest of the 
deceased. Since that interest ceases on death, the 

time of ascer tainment is fixed at "immediately before 
his deathll. Counsel for respondent argued that the 
title defined by Section 5105 (Cali fornia) was a 
peculiar class of jOint ownership falling ld thin 

subsection (1)(e) . We reject this argument . 3xcept 
for the right of the husband to manage the "hole 
property in terms of Section 5125 (California) the 
description of the estate clearly does not make the 
husband and wife jOint tenants as that term is usod in 

Fiji law . Their respective interests and rights are 

claarly as to one - half each . 

Counsel for respondent sou~t to draw a 

distinction between the disjunctive terms "joi nt ten'1I1t U 

or I 1 ;ioint owner" . Nothing turns on the use of both 
terms since the first ~pplies to real property Rnd the 
second to personal property . In Po.lsbury 1 s Laws of 

Engl~nd )r~ ~dn . vol . 29 page 380 it is stated : -

"752 . Co- ownership . Concurrent Qwnershir 
of chattels personal may be either Joint or in 
common, 8nd in this respect resembles con­
current interests in real estate; moreover, 
expressions contained in any instrument which , 
at common law, would create a joint tennncy 
or tenancy in common in realty hnve an 
analogous effect when applied to personalty . 



Is:! 

1 2 . 

753. Joint ownership in personalty. 11. jOint 
ownership or joint tenancy is distinguished by 
the four unities of possession , intorost, title 
and time of commencement . The right of survi­
vorship attaches t o a j Oint tenancy of personalty, 
including chases in possession and in action , as 
well as to realty until severance . n 

The beneficial interest referred to in subsection 

1(0) is tho interest as a joint tenant or jOint owner. 
This is to be contrasted With such an interest being 
held in trust . The distinction is botween the legnl 

interest of a trustee and the beneficial interest of a 

beneficiary . The powers of the husband do n o t create 

any beneficial interest in a jOint tenancy or jOint 

ownership . Such powers are alien to the n~ture of n 

beneficial or other interest in a joint tennncy or owner­
Ship . ThiS noes not help respondent . \ ccordinrly 
subsection 1(e) does not apply . 

~e turn next to the contentions of counsel f or 
appe llant numbered 1, 2 ~d 3 above which r equire a 
considerati on of subsection (1)(h) . The first contention 
was the pri ncipal one put forward by cou~sel but it 
1till be more oonvenient if we deal with (2) and (3) 
first and then turn to (1) vlhich, as stated , is based 
on Silk ' 5 case . 

Jacobs J . in Silk's CAse, albeit in a dissenting 
judgment which did not turn on this point, in describing 
the powers in two provisions , one of which is the same 
as Fiji subsection (1)(e), sai~ at p . 283 : 

"li!ach imports the i dea that the property was 
not in the owne rship of the neceasod so th£l.t 
thereby he could freely deal with it but 
nevertheless was property with Ivhich he c nuld 
freely deal as he thought fit as though it 
were his own property . The question is whether 
,TessicR Silk had that power ." 
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We respectfully ~~rce that th~t is the quosti~~t 

namely, did the husband ha.ve that power? 

Dealing first with (3) , namely , that subsection 

(1)(h) rtid not apply because the power of the husbQnd 
was not exercisable 11 as he thinks fit for his o'm 

benefit" . Subsection (1) (h) differs from the statemont 
of the law on general powers which oxpressly includos 
an exercise in favour of himself, that is the donGe of 
the power . It is clear that the intention at law is 
that the donee ca'1 control the exercise of the pOvlf:r to 

the extent that he cnn APPOint himself absolutely to 
the property . There arc numerous cases I'/hcre this hflS 

been done to the exclusion of other beneficiaries . 
Instances need not be cited . This leads to a consider­

ation of the extent of the powers of the husband uneer 

California law . It is clear that he cannot ~~point 
himself absolutely to hi s wife's share or any part of it 
because he would still hold it as community property. 
It was not su~ested that he had this power . It is 
true that by Secti on 5125 it is stated that the husband 
has absolute power of dispOSition , but with the important 
qualification " other than tcstnmentary" . But this 
qualification must ~lso be read in conjunction with 
the provision that , as long as the husb~d holds 
community prope r ty it remains community property . This 
is So even if there is a conversion as , for inst~ce, 
n change of investment or scle because the convcrt0d 

or resulting funds whi le in the hands of the husbrund 
remain community property . The husband cannot mcke ~ 
gift nor can he dispose of personnl property without ~ 

valuable conSide r a t ion . A valuable consideration has 
been held to require an adequate consideration . 

Mr . Martin t •• Schainbaum , an expert who gave evidence 
for respondent , said: 

" "v/hile the husband und er commun i ty 
property l~w pri nci plos oper ative on 
February 28 , 1972 may have pOHers of 
management and control such powers are 
not unlimited. Beard v . Knox , 5 Cal . 252 
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(1855)' Smith v . Smith, 12 Cal . 216 (1859) . 
See slso, ch . 220 1891 Cal . Stats . 425 
(restricting the husband's ri~ht to mako a 
gift of community property) . Ch . 190 1901 
Cal. stats. 598 (Requirine wife's consent 
before husb3.nd could dispose of o r encumber 
home furnishings or fittings, or the wearing 
apparel of his wife or minor children); ch . 
583 1917 Cal . Stats. 829 - 30 , Former Civil 
Code SS . 172 and 172" . " 

It is true that, to the extent that a husband disposes 
of community property to a third party in accordance 

with his absolute powe r the third party acquires a good 

title as against the wife ?nd the community property is 

depleted accordingly . In some cases an infringement 

1~3 

of the restrictions so i mposed results only in ~ 

voidable transaction but that ~oes not alter the f~ct 
that the power is circumscribed and not absolute in the 

full meaning of that expression . ~or these reasonS we 

are of opinion that the husbann could not dispose of 

community property as he thinks fit for his own benefit . 

The next submission of counsel for appe llnnt is 

that subsection (1) (h) does not apply because it comes 
Within the exception in the definition of a general 
power of appointment in that it is a power !l exercis~blc 

by a person in a fiduciary capacity under a disposition 
not made by himself!! . The question whether or not the 
effect of California law in creating community property 
is a lIdisposi tion" arises under subsection (1) (i) ~d 

will be dealt with under that subsection . It is to be 

noted that the exp r ession used is not fiduci~y powers 

but fiduciary capacity . In Halsbury's Laws of ~glRnd 

3rd Edn . Vol . 30 para . 370 p . 210 it was said : 

" The distinction between trusts and 
powers is that , while the court I'1i11 comp el 
the execution of a trust , it cannot compel 
the execution of a powe r . But there are 
'Qowcrs which in their nature R.re fiduciary , 
in the sense that the donee of the power is a 
trustee of it, and has an interest extensivG 
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en ough to allow of its exercise . ~hese 
powers may be called fiduciary powe r s , or 
powers in the n~ture of trusts; powers 
which are not f iduciary are often c~led 
bar e powers ~ 11 

1rJ-

The term ufiduciary capacity " is wider. On a number of 

occasi ons in his submission counsel for res-pondcnt b'lsed. 

his argument on ~ cl?im that no fiducinry relationshin 

could possibly arise because deceasen could 8Dpoint 

himself . l'ath respect this is not so , 

said 

Mr . Schainbaum, an expert in Cqliforni~ lnw , 

11 Ther e is a fiduciary relationship 
between husband and wife pertRining to 
community property dealings . See V , See , 
61 C"l. 2d . 778 415 P . 2d . 776 , 51 CaL 
Rptr . 888 (1966\ . Vai v . Bank of America, 
56 Cal . 2d . 329, 364 P . 2d . 247 , 15 Cal . 
Rpt r. 71 (1961); Willinms v . lYilliams( 11 
Cal. App . 3d . 560~92 Cal . Rptr . 385 2d . 
Dist . 1971) ; Fields v . Michael , 91 Cal . 
\pp . 2d . 1A3 , 205 P . 2d . 402 ( 2d . Di st . 
1949); See also Boeseke v . l3oeseke , 10 C'll. 
3d . 844 , 519 P. 2d . 16 1 , 112 Cnl . Rpt r . 
401 (1 974) • " 

In Vei v . Bank of \morioa (supra) the following passage 

appears at p . 252 

11 (2) Since the husbnnd I s control of the 
community property continues until there has 
been a diVision of it by ~reement or by 
court decr ee , it would follow that the husbRIl(l 
would continue t o remain a firluciary in 
respect to his wife ' s interest in the 
community assets until such nivision was 
made . Of course, as was tbe CRse in 00111n8 
v . Collin s , 48 Cal . 2d 325, 309 P . 2d 420 , 
the wife ~ay choose not to rely on her 
husband ann rele~se him frOM the performnnce 
of his fiduciary duties . 

(3) This fiduciary relationshi p arises 
by virtue of the community property system 
which gives the husband management ~d 
control of such property in order that the 
assets be more effi c i ently handled , and 
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exists only ~s to the community property 
over which the husband has control. It 
should be dis,tinguished from the confi­
dential relationship which is presumed to 
exist between spouses . It 

I~ 

Counsel for resvondant argued that the words 

"person in a firluciary c9.pacity" must be a person to 

whom such o:t description would apply in respect of '). 

fiducj.ary relrttionship recQP'nised by Fiji 19.w . l:1e 0:"\..'1 

see no reason so to construe the provision, l'lhich, as a 

whole , is clearly wide enough to include powers over 
property rights governed by foreign l~w . That is wh~t 

this case is about. In Commissioner of Stltc Dutie s v. 

Livingston [19627 ~.c . 694 the Privy Cou~cil st~ted ~t 

p . 707 that an administrator was in a "fiduciary 

position" with regard to assets which are in full owner­
ship, without distinction between legal ~d equitable 
interests . Thoir Lordships held that the carrying out 
of the fUnctions and duties of administrator would place 
him in a fiduc~ary position . i.lthough the husband nid , 

unlike an administrator , necessarily hav~ an int~rest 

in the final distribution of the totality of the community 

property , nevertheless the husband had duties in respect 

of the preservation of his wife's half share . This 

would be so in Fiji law. The husbann. could properly 

be said to have duties which came within the term 
fiduciary capacity . As an instance he could be rest ­

rained from making a gift of Fiji pronerty . 

In our view the expression fi1uci3ry cap p.city 

in subsection (1)(h) is wide enough to include the 
capacity of the husband in respect of the wife ' S 

interest as set out in v'ssage cited from Vai's cn.sc . 

~~oreover , that passage reinforces our opinion expressed 
earlier that the power is not one to be exercised as 

the husbann thinks fit for his own purpose . The tl'lO 
expressions in the definition to this extent overlap . 
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We turn next to the main submission of counsel 
for appellant which was based on the deciSion of the 

High Court of .\ust r alia in. Silk ' s case which turned on 

the true construction of similar questions which arose 
under legislation in New South l-lales . The bnsic 

submission is that subsection (1)(h) is testamentary 

in its nature . The argument is that the power of the 
husband is not one which " the decen.sed had at t:be time 

of his death" within those words in subsection (1) (h) . 

This construction was given by the Hiah Court in Silk's 
case to the same wording in a simil~r subsection in the 

legislation of ~ew South Wales. The re~soning of the 

learned judges turned upon the use of different worning 
relating to time of neath in other provisions in the 
same ~ct . In Fi~i the contrast exists only between 
subsection (1) (e) which relates to !I o.n interest hold 
by the deceased as joint tenant or joint owner 
immediately before his death" and subsection (1) (h) 
which relates to any property situate in Fiji over which 
deceased had "at the time of his deathtt a general power 
of appo intment . 

In Silk ' s case, after setting out the definition 
of a gene ral powe r of appointment , r~ason J . said ?t 

p . 279: 

It This definition provides little 
assistanc e in applying s . 7( 1 )(f) 
(Fiji s . 5(1)(e)) to the fqcts of this 
case . The frailty of the Commissioner's 
argument in so far as it is bnsed on this 
paragraph stems not so much from the 
elements in the statutory definition as 
from the terms of the paragraph it self . 
It requires that thc power of appointment 
over or in respect of the ~roperty should 
subsist at the time of the deceRsed 's 
death . 

Although I am reluctant to draw a 
distinction ~ased on the difference between 
the expressions ' immediately prior to his 
death ' and ' at the time of his death ' , the 
distinction is one which the Act itself 
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insi sts upon making . The first of the t\'10 
expressions , or its equivalent ' immediately 
before his death' , is to be found on no 
less than four occasions in s . 7(1) - see 
paras (d), (e), (i) and (j). The sccond 
expression nppears twice in the snme sub­
section - see paras (0) and (f) . ~he 
difference c~not be ignored . In~eed, the 
history of the section requires that it be 
recogni zed . The ancestor of s . 7(1)(j), 
which appeared in s . 104( 1) of thc 
Administrntion and Probp.te ~ct 1958, 
contained the expression ' et the time of 
his cleath · . It Has alterecl in th e 1962 
I\ct to I immcrliatcly prior to hj.B dORth I . 

To give effect to the change in lqncu~e 
it is necessary that thu provision now be 
read as requiring that the power should exist 
~ot immediately prior to the ~eceased ' s 1o~th, 
but at the time of her de~th . ~s de~th is the 
event which termin'J.tes her power to make a 
request in writing i t c8nnot be sai~ with 
accur acy that tho power existed at that tiro€: . I! 

In the result four jtrl es, Gi bbs, Ste:phen , I1ason ~d 

Murphy JJ . came to the conclusion (Jacobs .1 . dissenting 
en different ~rounds) that the power in question, Since 
it had to be exercised in deceasod! S lifetime, I-/aS not 

exorcisabl e at the time of his death . It was arguod 
before us that the power of the husband also ceased on 

his death so it came wi thin the reasoning of the Hi~h 

Court and judgments in previous cases in Aust r alia . 

From this it was submitted that subsection (l)(h) 

relatod only to dispositions of a tostamentary 

character and so excluded the power conferred on a 

husband by California law. It is interesting to note 

that Mr . G. f., . Stratler , one of the experts on California 
l aw , said 

" The husband ' s testamentary disposition 
of more than one- half of the community 
property is not absolutely void as to th~ 
Wife, but only voidable by har upon proof 
of the necessary fqcts (S~reckels v . 
SErcckels (1916) 158 P . 5 7, 172 Nal. 775; 
Estate of Fing (19,~2) 19 Cal . 2d 354 , 121 
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P . 2d 716). The wife ' s right to void such 
disposition of her one-half community 
interest SUrviV88 her death and may be 
exercised by her personal reprosent~tive 
(!lstate of Kelley (1953) 122 Cal.'pp . 2d 
42, 264 P . 2d 210) . In any event , the 
testamentary power is not an essential 
incident to property, and depriving the 
husbann of such powe r \'11 th reference to 
community estate did not t~ke from him any 
right of vroperty . (Spreckels v. Snreckcls 
(1897) 48 P . 228 , 116 Cal. 339) . " 

However, be that as it may , the 1;'ij i ~ct 01.00S 

not have the number of different provisions , so~c five, 
in which it, to use the words of Mason J . , tithe !..at 
itself insists on m[lkin,," . Subsection (1) (e) uses the 
expression .. immediately before his rleath" for the 
obvious reason that joint property that nt the tioe of 
death of o~e of the joint owners the other remains as 
Bole owner .".t that point of time there is no beneficial 

interost which might attract duty . Subsection (1)(0) 
is dealing with joint interests which have the 
peculi arity of the four unities of possession , interest, 

title and time of commencement And upon death the 

result noted in Fa1den v. Deputy F . e.T. (supra) 
follows . For property to pass on death to the personal 
representatives of the deceased there must be some 

interost which survives the death of the deceased . L~ 

Halsbury ' s Laws of England 4th Bdn . Vol . 17 par~. 1106 
it is categorically stated that the interest of a 

deceased person under a joint tenancy where another 

tonant survives the neceased is An interest ce~sine on 

his death . It is clear th~t such an interest would 

not be liable to fluty as part of the estate unless it 

is notionally brought within his estnte by an express­

ion which pre - dates death . In the case of powers of 

appointment (subsecti on (1)(h)) no such considerations 
arise . So one wouln expect a different expression ~s 
to time to be used. The F:Lji legislation is not 

encumbered with a number of contrasting provisions 
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on the same topic 80 thRt it requires a construction 
such as that which the High Court felt compelled to 

adopt . The two differing expressions are appositc 
for the differing subject matter of each of the 

subsections (l)(e) and (l)(h) . Subsection (1)(0) 

deals with property interests which cease to exist 
at the time of death so that latter expression is 
not apposite to tOe subject matter of subsection (l)(h) . 

lie proceed to examine subsection (1) (h) further . 

Section 5(1) reads: 

"5 . (1) In coeputing for the purposes of 
this Act, the final balance of the estate 
of a deceased person , his estnto shall be 
deemed to include ~d consist of the 
following classes of property: It 

The intention is to create closses and subsection (h) 
is the only part of Section 5(1) which cl~ssifies 
property in relation to a general power of appointm· .... nt . 

It includes powers of disposal under a wide definition 
of the power . This is unlik~ the statutrry prrvisi~n3 
in other jurisdictions dealt with in the cases cited . 
In such statutes there was , in adcii tion to the gen0ral 

power of appointment , a separate class of property in 

respect of which the deceased IIwas competent to 
dispose " at the time of his death (ef . re ~ussell 

LT96~7 V. R. 285) . 

In Fi ji the only subsections which deal with 
the time of death P.TO subsection (l)(e) (joint 

interests) an~ subsection (l)(h) w~ich 1e~s with 
property affected by general powers of ~ppointmcnt . 

In those circumstances the definition in Section 
2 is important CUld should be re~d into subsection 

(1) (h) . There is nothing in the context which l-TOuld 
require otherwise. Subsection (l)(h) woula then 
read: 
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"(1)(h) any property sitllate in Fiji ot the 
death of the deceased over or in 
respect of which the deceased had 
at the time of his death any power 
or authority wh ich enables (the 
husband) to obtain or appoint or 
dispose of any property or to charge 
any sum of monoy upon any property 
.... .. .. whether exercisable orfllly 
or by instrument inter vivos or ~ 
will or otherwis e howsoever ... . • .• tI 

f6.e 

00unsel for appellant did not examine subsection 

(1)(h) as extended by the nefinition. Fis sllbmission 

that subsection (1)(h) was confined to testamentary 

powers means, in effect, that the only operative 'vorrts 
in the extended meaning by which the power may be 
exercised a re "by will" . This makes the terms "orally 

or by i"strument i nter vivos . .... or otherwise ll 

surplusage and of no effect . We CRn see no reason 
why the definition in Section 2 should not be applied 
to sllbsection (1)(h) when constrlling its meani~g . 

I n Silk's case and other cases cited the Courts 

were dealing in particular with two provisions. One 
-;-las in the same terms 2.S the Fiji subsection (1) (h). 
The other which has no corresponding provision in Fiji , 

read as follows: 

11 (j) Any property of which immedi8.tely 
Drior to his death the dece~sed wp.s 
(whether with the concurrence of 
some other pe rson or not) competent 
to dispose, otherwise than in a 
purely fiduciary capaci tYi 11 

Prima facie, (j) above is R right to dispose which 

might be included in the definition of R general 

power of appointment . But the legislature in 

~tustralia thought it necessary to make such furtber 

provisi on , no doub t, fo r ~ood reasons . Cont r asting 
expr essions as to time were used . ThiS, as well 
as other provisions RS to time, caused ~ason J . 
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to say in thG passage cited earli er that the 

1efinition provided little ~6sistAnce in Rpplyine 

the New South 'lales subsection to the facts of the 

011.89 the Court was then considering . Tpat is not 

so in Fiji wher o the us~ in subsection ( 1 )(e) of 

the tenn IIimmedi'ltely before his de'lth " was 

necessery notional l y to pr eserve a joint interest 

which \vculd at n.enth ce~s~ to exist . Such [I. 

consi~er~tion di~ not ~ise under subsection (1)(h) 
(Fiji) 1eqling with a sep~r~to type of property whoro 

the definition relqtes to nIl powers or authorities 

set out in the definition . 

It was not contended that n power exercis~ble 
by will is not :'l powe r which the deceased had nt the 

time of his death (vide Lush J . Silk' s case !597§7 
V.R . 60, 71) . If the legislation in Fiji intendco 
subsection (1) (h) to be confined to testrunenbry 

dispositi ons there was no occasion to define a 
specific point of time since death is the necessary 

time when a testamentary dispositi on comes into 
operation even if the interest vests at a later date . 

The words " by will" would be su:fficient. In our 

view the expressi on at the time of death does not in 

its context, ",hen r G:l.d with the rlefiniti on in 

Soction 2 , define power s solely in relation to tbe 

time when they cease t o oper ate . 'rhe time of dcqth 

is the po int of time when the existence of uncxcrcisc~ 

powers coming within the nofinition are Rsce rt aincd . 

The expression is not used to define the power 

itself by r e f er ence to the time when it ce~ses to 

be exercisable by the donee . rro holn ot!"c rwise 

would r ender the nefinition nugatory cxccrt in 
respect of the words "by will " . In the absence ef 

compelling reasons , such ns those found in Silk ' s 

c~se , effec t should be ~ven t o ~l powers ~n1 
authorities set out i n the e xtenned meaning of ~ 

general power of appointm~nt . 

I 
I 



23 . 

lie are nccordingly of th e opinion that 

appellant succeeds on grounds 2 and 3 but not on 
ground 1. The result is that we find that the sr-.ic't 

shnres do not come within subsection (1 )(h). 

Subsection (l)(i) reans : 

"(1 )(i) any property situate in "i.ii .,t the 
death of the deceRsed comprised in 
any settlement, trust or other 
dis~oBition of property (incluning 
the proceeds of the sale or conversion 
of any such property and ;1).1 invest ­
ments for the time bejng representing 
the same and nll property which has 
in any m~er been substituted there­
for) mnde by the dece~sed whether 
before or ~fter the commenceo8nt of 
this ,'let -

(i) by which an intercst in that 
property or in the proceeds of 
the sale thereof is r eserved , 
either expressly or by 
implication, to the deceased for 
his Jife or for the life of any 
other person or for any perion 
determined by r eference to the 
death of the deceased or of any 
other person; or 

(ii) which is accompanied by the 
reservation or assurance of, or a 
contract for, any benefit to the 
deceased for the term of his life 
or of the life of any other person 
or for any period determined by 
reference to the death of the 
deceased or of any other ~erson; or 

(iii) by which the decensen has reserved 
to himself the right by exercise of 
any power to restore to himself or 
to reclaim that property or the 
proceeds of the sale thereof . 1! 

The question is whether under subsection (1)(i) 
the incidents creatin~ the community property in question 
was a settlement, trust or other dispositi0n made by the 
hUSband by which he reserved for himself either of the 
interests set out in sub- paragraph (i) or (ii) above . 
Subsection (l)(i)(iii) does not ~pply . 
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v'hen , in 1948, the husband and wife "cquircd 

a domicile in the 3tnte of California nIl property 
which fell within the definition of community prcporty 

bec~e community property subject to C~liforni~ l~w 

Without uny concurrence or act on their part and 
Wi thout the im1!utation to them of Anything in the 

nature of an implie1 contrnctual rel~tionship in 
terms of the expression used by Lor~ Shnnn in 

De Nichols v . Curlior !.T90Q7 :\.C . 21 . 37 . This c",se 

dealt with French latol which is in ~ form fliffcrent 

from California law . The creation of the estate by 

the Californin statute arose by the act of acquisition 
irrespective of the tdsh of the parties unless they 

~grecd to the contrary . The statute did not imply ~y 
contract . In no sense does it appear thnt either 
the husb~~d or wife made , which implies some oX?rcss 
intentionnl qnn separate ~ct on their part, nny 
settlement or trust of these shares . ~hey were 
acquired as a purchase or investment in the mnnner 
given in evidenco , and , apart from the October 1961 

agreement to which we will refer later, all dealings 
in their acquisition were ordinary acts of acquisition , 

unaccompanied by any other nct or thing done by them 
in the way of creating a settlement or trust . Tho 
general law of their domicile dcfinen ~d imprinto1 

on the shares , the nature of the estate nnd interest 

which each took . 

Moroover, by the law of Californi.'1. , the ~'Tifc 

took a pr esent , existinrr. and equ~l share: ~ . 5107 . 
We are here concerned , not with thc husb9nd ' s 
interest in his half share bcc~use th~t is liable 
to duty , but to the wife ' s interest 1nd whether any 
reservation , as above defined , was mane by the 
husband in his own favour . Until ~ final division 
is made the husband remains a fiduciary in respect 
of his wife ' s interest: Vai v . Bank of t~erica 
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(supra) p . 252. It is true that the statute h~s 

given to the husband ever his wife's half share, 
rights of disposal but, as we have shown e~rlier, 

this applies to disposals to third parties - he 
cannot himself 3CqUirO any title because Ba long 

as the property is in his hands, either convcrte'l 

or otherwise , it remains subject to the statutory 
title an~ so is still h~ld in equal interests . 1~e 

husbann ~i~ not m~ke, nor was he competent to make, 

any reservation to himself in respect of his wife's 
half interest . Fe can dispose of her half share as 
we have said but this results from statutory powers 

imprinted on all community property and not from 
anything in the nature of a trust or settlement m~Je by 
him . 

The learned judge held on the authority of 

Ochberg and Others v. Commissioner of Stamp Duties 
(1969) 19 S. R. ('1 . S. " . ) 248 that a disposition of 
property under Section 5(1)(i) (i) and (iii) arises 
under the agreement of October 1961 "whereby onc half 

of the shares passed to Mrs . Davis but an interest 
therein was reserved to the deceased for his life tl

• 

Before dealing with the facts relevant to the effect 
(if any) of the Octobe r 196 1 agreement, the decision 

in Ochberg's case requires consinor~tion . It conc8rnod 

the common l~w of the Province of Cape Colony, South 

f.frieR . fi. man domiCiled in the 'Province Mn. Cl WOffi;m 

about to contract a marriage were entitled by an 
ante-nuptial agreement to regulate their rights in 
property then held by each and thereafter to be 

acquiren . In the absence of such agreement they were, 
and are understood, to enter into a tacit ':I.grecment 

that their property , including all property acquiron 
during the subSistence of the marriage should be 
held in community property. Such property is vested 
in the two spouses jointly at all times during the 
eXistence of such community property and so remain 
after its dissolution by death of either . 
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The ' maritnl power' or marital authority of 
the husband includos the guardianshiv of the person 
and property of the wife and entitles him during their 

joint lives to the exclusive right of contrnlling, 
managing and arlministcring all the "Property belonging 

to the joint estate including the power to alienate, 
pledge or mortgage all the property of the joint 
estate whether movable or immovable without his wife'S 
consent , 8ubiect however to the Wife's right to 
protect herself against prodigality by her husband 
by an applic~tion to the Court for a separatl0 bonorum. 

The Court was concerned with bonds held hy the 
deceased husband in New South 'vales. The bonds were 
solely the after- acquired property of the husband. 
The Court held at p . 255: 

11 It is a fair inference , Md has be en 
common ground throughout , thnt the bonds in 
question were after- acquired property of 
the husband. Hunee, by a disposition of 
property made by the deceased (by virtue of 
the implied contract involved in his marriage) 
one- half of those bon~s passed to his Wife, 
but an interest in or benefit out of or 
connected ther8with, was reserved to him for 
his life , and there was a reservation of , or 
contract for , a benefit to the deceasen for 
the term of his life . 11 

The Court referred to the wife ' s h~lf but this, with 

respect , is not except in equity strictly correct in 
dealing with a jOint renant . The conclUSion was that 
the evidence showetl that "the wife ' s hPLIf of the bonds 
were dut i able under a provision in terms Similar to 
the Fiji subsection (1 )(i)" . 

Counsel for appellant strenuously argued thut 
Ochberg ' s case was overruled by Silk ' s case which wns 
not discussed in any of the judgments . Wo find it 

unnecessary to do more thM show thnt the facts were 
not comparable and further that the October 1961 
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agroeroen t did not supersede or a1 ter the statu tory 
provisions which ~lrendy applied by virtue of California 

law. The Icamen judge in the Court helow ~eld that, 

since the ~iji shares were community property , RS they 

were in Ochberg's caso, that onse applied . ~ut in our 

view the decision in Ochberg's case depended upon the 

fin~ing that the husband had, by a trust agreement under 
the statute, settled a onc- half interest in his shares 

on his wife. That situation is not the fact in the 

instant c~se . 

It seems to be accepted on the evidence that 
the wife , in 1958, obt~inod from her er~dmother's 
estate assets consisting in part of shares in the 
Seattle First National Bnnk amounting to $80 , 000 . The 
total investment in Moeambo shares was $28,153.92 . On 

September 5, 1961 a cheque for ~25,000 dr~wn on a jOint 
bank account by the husband was paid as the first 

payment for stock or shares in the Mocambo project . 

The wife claimed that this cheque consisted of $20 , 000 

borrowed by both from Pan AmericM Cre(li t Union on two 

promissory notes each for ~10 , 000 - one being signed by 

each . The wife pledged or cortgaged in favour o f the 

Pan American Cr edit Union part of her inheritance 

consisting of 591 shares in Sent tI e "'irst National 

Bank to ohtain the loen of t20 , OOO . This sum of 
$20,000 was paid into a joint bank account . The \rife 

provided n further ~5 , OOO from her senarate property . 

It appears that since the husband, as the learned 

judge held, had no separate assets and the wife had 

pled&ed 591 of her Seattle Bank sh~es, that ~ain it 
was her separ~te property which at le~st facilitatci 

t~e loan . These facts distinguish Ochbcrg1s case 

where the sole source of th e bonds qrose from funds 

supplied by the husband . 
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1"urther it was contended by counsel for 

appellant that the October 1961 agreement did not 
alter or affect rights inter se but merely affirmBd 
the title and interest which was impressed on the 

Mocambo shares by reason of California law. The 
October 1961 agreement was entered into shortly after 
the first cheque was paid in respect of the acquisiti on 

of the shares . It i s a fair infer ence that it W:1,S 

entered into to define what was separate property of 
each and What was community property in view of thnt 
venture. Clause 1 dealt with exist ing property. 
Clause 2 dealt with inherited property . Clause 3 

provided as follows 

113 . That all property that may hereafter 
he acquired by said husbflIld and wife, 
during the continuance of their mArriage, 
EXCEPT that acquired by either of them by 
gift, bequest, devise or descent shall 
become and remain the comm~~ity property 
of said husband and wife Without rcgaLd 
to the form and record of ownership 
under which the same is !:}cquired or held . U 

Clause 4 deals with insurRnce policies , and r.lRuse 5 
provides 

"5 . Tha.t this ,\greement shall remain in 
full force ~~d effect until modified 
or revoked, in writing , by said husband 
ann wife , and shall be hinding upon them. 
their respective heirs, executors, 
administrators and assigns . It 

/(,7 

It has not be En shown that the husbanil has 
brought into accoun t under the October 1961 agreement 
any property which was his separate property . TIlo new 
funds have been settled by the husband for the purchase 
of the shares . The Wife has provided at least one - half 
from her oWn property . There is no provision of funds 
by the husband comparable to the bonds contributed 
solely by the husband in Ochbe r g ' s case which r esulted 
in the Wife obtaining a half share therein. If the 
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October 1961 agreement aid not settle any new property 
of t~e husband resulting in the wife t~king an inter0st 

therein , then the document does no more than t o declare 
the same rights an~ interests as those imposed by 

stntute . So far as any free estate of the husbanrl is 
con eerned , he hrouo?,:ht no now property into the community 

property unner the October 1961 agreement which was used 
to ~cquire the said shares. Tho learned judge ~cce~ted 

the evidence of the Wife when she stated categorically 
that her husbnnd had no separate property . Ho was then 
referring (inter alia) to the October 1961 agreement . 
It was the wife who provided additiono:Q. funds which were 

used in conjunction with community property f0r the 
purpose of acquiring the said shares . 

The effect of such a deed is stated by Rich 

iLC . J . in Wedge v • • lcting Comptroller of Stamp Duties 

(Vict . ) 64 C.L . H. 75, 79 (a case on stamp duty) : 

11 The question must be determined by 
construing the p.'lrticulnr instrument , which, 
of course , includes the transaction set forth 
in that instrument (C ollector of Imposts 
(Vict.) v . Poers) , and examining its lel'al 
effect . The subject instrument contains no 
disDosition or agreement to dispose of 
property belonging to the npnellant but is 
merel y an acknowledgment or recognition th'lt 
he is not the absolute owner of the property 
comprised in the instrument and preserves 
ether trusts or rights ~ffecting it. No new 
bencfici~l inturest is created in favour of 
the appellant or anybo1y else , ~nd the 
property remains subject to the same truf3ts 

as it did before the instrument was executed . 11 

Williams .T . said at p . 82 . 

It As a result of the tro.llsfer be only 
acquired the snme beneficial interest in the 
property as he already had under the Will . 
Fe could only create new trusts of his own 
property . As he did not acquire AA absolute 
interest in any of the pr operty which was 
transferred to him he could not and did not 
purport to create new trusts affecting such 
an interest corresponding to tho trusts of 
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the will. l.fis undertaking was a mere 
recognition of existing trusts . The case 
is therefore distinguishable from that of 
Jlavidson v . Chirnside 7 C.L . ll . 324." 

Reference may also be made' to Commissioner of Stamp 

Duties (9) v . Hopkins 71 Q. L . R., 351, 367 and Inland 

Revenue v. Oliver Lr9027 h .C. 427 , 432 . In our view 

these cases apply . The October 1961 agreement did not 

alter the effect of the previous provisions of Califor­

nia law respecting the funds used in acquiring the said 

shares: 

For these reasons we are of opinion that the 

husband did not t in respect of the acquisition of 
such shares, make any settlement or trust (different 
from that already existing by law) of any property 

within the provisions of subsection 5(1)(i) . 

'ifmther or not Ochberg t s case is overruled by Silk's 

case i8 not a matter we need to entertain nor do we 
noed to decide the correctness of that case further 

in relation to the Californi a. statutory provisions . 

The said shares do not, for the r easons given , come 
within the provisions of subsection (1) (i) • 

The appeal also lllvolves a challenge t o the 

learned judge's findings of fact. The basic finding 

was that the shares both in Mocambo Investments and 

rn Yanuca Island were community property and , in view 
of our other findings on the appeal , all that is 

involved in this aspect , is that a finding that 

part of the shares were the wife I s separate property 
would affect the quant urn of shares remaining liable 
for duty in the estate of the deceased. The learned 

judge found they were all community property. The 

notice of appeal includes the following grounds 

"9. That the judge should have held that 
Mrs . Davis had a substantial separate 
property interest in the shares And that 
such interest was not dutiable on the 
death of her husband . 



31. 

10 . That the judge should have held on the 
evidonce of California law that loans 
raised by the pledging of soparate 
property are themselves separate property, 
and that assets purchased with separate 
property loan funds nre also separate 
property. 

11. That the judge 1<(>8 in error in finding that 
the deceased had saved more than $40,000 
from his salary between 1961 and 1971 and 
that such savi.ngs had been used to repay 
two loans each of $20 ,000 borrowed from 
the Pat'l American Credit Union. 

12 . That the judge was in error in rejocting 
Mrs . Davis' eVidence that her hU8b~~d had 
little opportunity for eaving. 

13. That the judge ",as in error in concluding 
that a substantial number of relevant 
documents showing the financial dealings 
betl'leen Mr. and Mrs. Davif.l had not been 
produced to the Court, a'ld that the 
doe ument s wnich wure produced "rore the 
result of a process of solect.l.on by 
Mrs . Davis PJ1d/or Nl'. Suhrkc. u 

This raises the quostion of ~he pOsit ion of 

this Court ae a Court ot Appeal in ra:acion to purely 
factual matters. It is not limited in such appeals . 
as the present to the resolution of questions of law, 
but there are limitations to be dray!tl from decid ..... d 

cases in its anproach to que::;-!;ion .J of fdct . The 

position regarding proof of California law as a matter 
of fact mny be a special on c , but that does not apply 
to this aspect of the appeal yThich involves a 
questi on of the intention of the partiec. 

The limitations we have mentioned above are 
implici t in the following pasoage from the ,iudgment 

of the Vice President of thiEl Court in ~'iahadeo S)ngh 

v . Ram Chandar.J)ingh (1970)16 F.L . R. 155 at 

159- 160 : 

11 Much has been written no to the pOf:i tion 
of an appeal court,: \·;hi~h is invited to 
reverse on a question of fact the jvdgm~nt 
of a. judge, sitting \11 thou':; a j Ul'y, who has 
had the advantage of seeins and hearing witness&s . 

17! 



Where he has ba s ed his opinion in whole 
or in part on their demeanour it is only 
in the rarest of cases that an appeal 
court will do so: Yuill v . Yuill /19457 
P. 15 . \<Then, however , the question at­
issue is the proper inference to be drawn 
from facts which are not in doubt the 
appellate court is in as good a position 
to decide as the j at the trial : 

. 
• • 

57 .A.C . ed 
'l'nankcrton 

A. C. 484 at 
q~.~:!ion of fact has been tried by a 
j without .a jury, and there is no 
question of misdirection of himself by the 
judge , an appellate court which is disposen 
to come to a different conclusion on the 
printed eVidence , should not do so unless 
it is satisfied that any advantage enjoyed 
by the trial judge by reason of having 
seen and beard the witnesses could not be 
sufficient to explain or justify the trial 
judge ' s conclusion. ' 

The present case is a composite one. 
The evidence was partly oral and partly 
documentary . The trial judge did not 
appear to emphasize the demeanour of the 
appellant but rather disbelieved his 
evidence on account of its confused nature. 
He finally used the word ' fabricated ' in 
regard to the allegations which the 
appellant roade . There was, on the other 
hand, documentary evidence which the trial 
judge, for no stated reason, treated with 
scant respect . The weight to be given t o this 
eVidence , unlike the oral evidence of the 
appellant, is a matter of inference , and 
if this Cour t found it to be of substantial 
cogency , it WOuld , I think , ·be justified in 
giVing effect to its own conviction, upon 
the basis that the trial judge had misdirected 
himself as to it s weight . n 

This case likewise is a composite one ann, while 

much information is contained in affidavits an~ CRn ~e 

derived from exhibits, they are to be looked at in the 

light of the oral eVidence also given . The learned 
trial judgels views of this are not to be disregarrled 

without cogent reason arising from the documentary 
eVidence . 

/f/ 



"t 
With all due respect t o Mr . Handley'e wide 

ranging ar gument there is only one aspect of the 
matter in which it appears the learned judge may h~ve 

err ed in his appreciation of the documentary evidence; 

\ihat has to he considered is whether thiS error is 

sufficiently material to affect the outcome . It 
relates only to the acquisition of the Mocambo share s 

which were acquired in 1961 in the joint names of 
husband and wife . 

The leArned judge ' s finnings were as follows : 

1 . The shares were purchased with a cheque ~at ed 

the 5th September, 1961 for US~25,OOO, signed 
by the husband, though the account coUld be 
drawn on by e ither husband or wife . 

2. t20,OOO of that amount was a loan from Pon 
American Credit Union under two promissory 
notes of $10 , 000 "each signed by the husband 
and wife". (The signed promisory notes dated 
the 25th August , 1961 , appear each to have 
been signed by one of the parties - the 

renewal in May 1966, by both). 

3 . . The wife claimed to have deposited 591 

Seattle Bank shares as security for the 
$20,000 . (This is confirmed by documentary 
evidence) . The judge refers also to the 

wife's claim to have sold 150 bank shares 

for ~10,050; the proceeds of 100 thereof 

were p~id to the bank to meet the balance 
of the ~25 ,000 cheque . 

4. The wife held a considerable amount of stock 

in the Seattle Bank, as her separate property . 

r;v 



5 . The ~udge refers to the wife 's affid~vit 
(the first) in para. 7 of which (as amended) 
she says uWe borrowed the $20,000 so that my 

husband and I could obtain shares" in Mac ambo • 

6. There was no doubt that the cheque was used 

t o purchase Mocambo stock. The relevant bank 
statement however was not produced , 

7. It appe:3.rs that the 1;20,000 loan was renel-me. 

twice; once on 4 . 5 . 66 and again on 13 . 7 . 71 
or thereabouts "in which stock was again the 

aeouri ty" . (As will be seen the stock did 

not enter into the 1971 loan) . 

Then comes a portion of the judgment which, in 

the submission of Mr. Handley, shows a misunderstandi~g 

of the situation. It reads : 

" It appears from llx . P. 1 (N1, N2 & N3) that the 
$20,000 Pan Am loan was renewed twice; once on 
4 .5.66 and again on 13.7.71 or thereabouts in 
which stock was again the security . Ex . P1 (N4) 
and (N5), are two portions of the Pan Am loan 
repayment account relating t o the ~20,OOO loan . 
They are isolated accounts in the nage of the 
deceased although two other similar loan repayment 
accounts each marked Ex . P.N6 show '!i10,OOO under 
the deceased's name and ~10 , OOO under Mrs . Dnvis ' 
name . Exs . P1 (N4, N5 and N6) show repayments of 
the $20,000 loans from April 1971 to March 1972. 
They indicate that the second ~20 , OOO loan and 
the third loan including 'Mrs . Davis' portion' 
was being repaid out of the deceased ' s monthly 
salary from Pan Am . Why were the loan stnte­
ments for the period 1961 to 1972 not tendered? ,'a8 it bec.'1.use they w'ould show that the first 
loan was also repaid by monthly Qeductions from 
the deceased ' s Pqn Am salary? ~rS 4 Davis said 
in cross-examination that the Pan Am loan had be 
been originally made with the S:m 'F'rancisco 
branch but the l oan was transferred to the 
Seattle branch which gave better terms and 
Seattle did not require her stock as collateral. 

/73 



Ex . P.1 N6 are two Pan Am records showing repay­
ments of the loan to the San Francisco branch. 
Even the i'1terest on those loq,.'1s C~G fr ~r! t:!"c 
deceased ' s salary . The conclusion I come to is 
that the first $20,000 loan and the second loan 
for the same amount and the interest thereon 
were repaid by the deceased from his monthly 
salary and as is indicated l ater he was repaying 
the third $20,000 loan at the time of his death." 

Mr. Handley's submission, and it appears to 

be borne out by reference to the documents, ia that the 
learned judge drew wrong inferences from or attached ~ 

wrong meaning to the term "renewed" . Having said they 

were renewed twice he appears to have t~ken that as 
meaning they had bOEn a ctually been paid off in cash 

during the currency thereof ~nd R new cash l oan made 
in each case . If that had actually h~np~ned (an~ it 

would be an unnatural meaning to attach to the word 

"renewed!!) there was nothing to show what hRd happenod 

to the ~40 , OOO which must have been raceivud in addition 

to th e original loan which went to pay for the shares . 

Mr . Fandley's reference to the documents can 

be summarised as follows . There were first the two 
rromissory notes each dated 25 th August 1961 for ~10,OOO 

each, for which "stock" was the coll.:1.teral security, 
one signed by the husband and onc the wife rep~qble on 

the 25th February , 1962 . Each of the promissory notes 

had "Ref . 4/19/63" written across item which it was 

submitted meant "Refinanced 19th April 1963" . On the 

4th r.lay, 1966 , two replacement promissory notes (Nl 2nd 

~2 of Ex.P1) were Signed by husband and wife jointly · 

one was for $10 , 000 and the other f cr ~9 , 998 . 68; both 

again showed "stock" as collateral security . The 
submissi on was that theso were in renewal ef the l oan 

of the 25th P.ugust, 1961; they provided for ren"Yments 

of ~79 . 04 of principal and interest P"Yable monthly 

by 240 inst"lment s - a 20 year term. 

17<f 
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Statements issued by the Pan American Credit 

Union, San Francisco, for the quarter ending June 
1971 contained a reference to the l oan number and 
showed the balance of the l oan outstanding . One state­
~ent addressed to the husband (deceased) showed the 

balance owing as $8651.57 and the lOB!! account No . 
4-23242. The other statement addreseed to the wife 
showed the loan balance of $8,570.03 and the loan 
,ccount as No. 4- 23241 . The submission was that it 
could be calculated that the pay r oll deductions of 

~79.04 had been in operation since the replacement 
promissory notes were signed in May 1966 . It appears 
that those deductions were made from the husband's salary 
olone . It is to be noted that the numbers appearing 
on tre nromisBory notes dated ~ay 1966 Record with the 

loan numbers sho''t'rl on the Pan Ameri can Credit Union 

notices for the quarter ending June 1971. 

The submission was that the in ference was clear 
that the ori~inal promissory notes, which contnined 
no provision for payment by instalments had remained 
unreduced until May 1966 , when the instalment system 
of payment started, as shown on the "replacement" 
promissory notes. 

On the 26th July, 197 1 the balance of the loan 
owing by the husband and wife to the San Francisco 
Branch of the above Credit Union was repaidj the 
husband arranged a loan of $20 , 000 from the Seattle 

Branch of the Credit Union for the purpose of repaying 
the loan as aforeSaid . (A receipt voucher and letter 

confirms this) . The bank stock security provided fo r 

the earlier l oan was not required by the Seattle Branch 
which made the advance to the husband solely . 

1'fe accept the inference that the ori ginal 

loan of ~20,000 was not paid off in full until this 
time , when it was replaced by the lORn from the 8eattle 
Branch of the said Credit Union: there was some ~ 1 8 ,300 

still owing to the Credit Union by the deceased ut his 
death . 



37. 

The si~ificance of this matter, it was 

submi tted, lies in the fact that the learned judge was 
under a misapprehension as to the amount paid by the 
husband between 1961 and 1971 to the said Union, and 

therefo r e was wrong t o disbelieve the wife when she 

said the husband had little opportunity for saving 
because of his domestic commitments . 

\lIe continue now with the learned judge's 

reaSons for not accepting the Mocambo shareG as the 
wife ' s separate property. 

8 . There was no evidence that the additional 
$5000 was paid into the account in 1961 
from which the cheque was drawn . 

9 . (The criticism of the wife's statement 
concerning his opportunity for saving. 
\'le have referred to this above). 

10 . The wife's statement in evidence that the 
marriage agreement of 1961 was entered into 
because she and the husband were going to 
invest in Fiji . 

11 . The wife was a business woman and if she had 

been purchasing the Mocamho shares for herself 

she would have done so in her nrune alone as 
had been done in Tropical Pools Ltd. 

12 . She never sold the 591 shares she used ~s 

security, and when that $20 ,000 loan was 

renewed for the third time her shares were 
not required as security. (t\s has been seen 
the final loan was in the husband t s name 
alone) . 



38. 

The learned judge also made a finding t hat 
Mocambo shares purchased in 1965 with a cheque for 
$3,153 . 92 were also community property. This is a 
comparatively minor matter and the finding should , we 

consider , logically stand or fall with the findine 
on the major Mocambo purchase in 1961 . 

The question for decision is whether the 
finding in relation to the Mocambo shares is vitiated 

by the apparent error in the learned judge ' s view of 

the result of the loan "reneWals" . In our judgment 
it should not be , rued we think that the learned judge 
would have come to the same conclusion even on a more 
accurate appreciation of what happened in relati on t o 
the "renewals" . 

Our reasons are two fold . First , the genernl 
evidence of the intention of the husband and wile is 
strong . It is expressed first in the 1961 marriage 
agreement where it was agreed that (wi1h some exceptions 

which do not apply) all property thereafter acquired 
by the husband and Wife should be and remain community 
property . No point has been taken that the $25 ,000 
cheque was dated shortly before the marriage agreement . 

The wife's own eVidence cove r s the point , and as the 
learned judge indi cated, was couched in terms of 

appertaining to a husband and wife investment. That 
the investment was made in the joint names - as the 

loarned judge pOinted out; if intended to be her separRte 
property why not use the wife ' s nome only? Furthor for 

what it is worth , the executors showed the whole of the 

Fiji shares in estate accounts filed in California , as 

community property . 

~econdly the facts established concerning the 

use of the bank shares and the handling of the l eans 
from the Credit Union are more consistent with the 

concept of a community property dealing . The wife was 

tl7 
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not, in relation to the ~20,OOO loans, deprived of 
her shares. She got them back, and in that sense the 

Mocambo shares were never a replacement of the bank 
shares . ~he latter can more easily be seen fiB having 

been used as a convenient method of borrowing money 
to acquire the Mocambo shares as a community project. 
~his receives support from the fact that both parties 
(at first) wer e liable for repayment, that the cnly 
actual repayments, comparatively small , were m.'=ld e by 

the husband and the interest was paid by him. Th ere 
were considerable gaps in the evidence relating t o the 
loan statements from the Credit Union from 1961 to 1971 
as the learned judge pOinted out. Furthermore, in 1971 
the husband took over the whole transaction , releasing 
the wife and her bank shares from liability. Why should 
thia be if everything was her separate property. In 
thi s sense the husband did payoff the loan , though in 

a way which involved, in a large measure , a paper 
transaction, and not the large payments which the 
learned judge envisaged . 

In our opinion these facts are virtually 

unchallenged Md, evm if the wife had bem accepted 
by the learned judge as a witness of truth when she 

said that the husband had little opportunity for saving, 
the facts remain more consistent with a community 
property transaction than with a separate estate 
purchased by the wife . 

We therefore reject the appeal on thiS aspect 
of the factual issues and as we hRve intimat ed , we 
see no basiS for reviewing the learned judge ' s finding 
Concern ing the Yanuca shares . 

The finding of the Supreme Court that all 
the shares were community property at the time of 
the death of the deceased will therefore stand. 
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Responden t in the groWld S 0 f the orc ss- appe a1 

sought the exaction of a penalty under Section 31(2) 

of the Estate and Gift Duties !~ct. Such a claim , . .,38 

not expressly made in tbe original proceedings an~ the 
learned judge does not refer to it. In the circumstences 

we see no right in the respondent to seek the exaction 
of such a penalty on appeal . 

The appeal is allowed and the order made in the 

Court below i s set aside . The case is remitted t o 
the Supreme Court for the assessment of duty on the 
basis that one- half only of the community property as 
determined above is liable to duty and for such further 
or other orders as seem just. Respondent will pny the 

costs of appeal to be fixed by the Chief 'Registrar . 

Case remitted accordingly . 

(Sgd . ) T . Gould 
VI CE PR'lSIDl!NT 

(Sgd . ) T. Hen r y 
,TUUGE OF .\PPll 'IL 

(Sgd . ) B . C . Spring 
JUl)Gll 0" HPllllli 


