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JUDGMENT OF THE COllRT 

These are appeals against the conviction of 
first appellant for murder, and of second appellant 
of accessory after the fact of murder, which 
convictions were entered in the Supreme Court 

Lautoka on the 14th April, 1980. There is also an 
appeal by second appellant against the sentence of 

four years' imprisonment imposed in respect of his 
offence . 

The basic facts may be shortly set out . The 
deceased, named Jltendra, a young man 19 years old, 

was the nephew of first appellant and lived with him 
at Lautoka . The second appellant is the son of 
first appellant and he lived in the same building in 
a separate flat . About 3 . 00 a . m. On 22 November, 
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1979 the body of Jitendra, >Thich had been run OVer 
by a locomotive Pulling a sugar-cane train, was 

found on the rail track on Saweni. From the medical 
evidence it w"ould appear that Ji tendra had died 

between 11.30 p.m. and 1 . 30 a . m. On the basis of 
this evidence, the learned trial JUdge found that 
J1 tendra vras dead \-Then his body was run Over by the 
cane-train. Branches and leaves had been placed 
Over the body, apparently in an attempt to conceal 
it .. 

The case for the prosecution, \'lhich was based 
almost entirely upon confessions said to have been 

made by the two appellants, was to the effect that 
when appellant arrived home at night on the 

21 November, 1979 he found Jitendra in the same 

bedroom as his daughter and grand-daughter . First 
appellant had been drinking . He was very angry to 
find Jitendra in the same room as the girls . He 
beat his daughter rr1th a hose-pipe and ordered 
J1 tendra out of his house . As J1 tendra 'm.s 

walking out of the steps, first appellant picked up 
a piece of pipe and hit Jitendra on the back o£ the 
head with it . Ji tendra £ell dOl-m unconscious and 

the medical evidence indicates that he died from this 
blow. Second appellant came running to the scene. 
Both appellants then v~apped the unconscious 

Ji tendra lim a sack and carried him out to a van. 
Second appellants, on instructiono from first 

appellant , drove the van to S£meni Beach where both 
appellants lifted Jitendra and placed him On a 

sharp bend on the railway line and covered him with 
~eaves . They then drove back to their home . About 
4 o'clock on the morning of the 22 November, the 
police went to the scene near 3aweni where they 
found the Sugar train derailed , and the body of 
Jitendra. 
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The police went to the home of the first 
appell~nt where deceased Jitendra had lived, and 
found blodd-stains there . Police Sergeant Raju 
asked first appellant to come to the Police 
ltation, where he later interviewed first appellant . 
About half past six p .m. first appellant 's solicitor, 
~nu Patel, spoke to the first appellant and advised 

him of his legal rights to answer or refuse to answer 
any questions and to complain if he were ill- treated . 
Mr . Fatel asked if he could be present "hile first 
appellant was being questioned, but the police 
officers concerned refused this request . 30me time 
after eleven o'clock the same evening, first 
appellant, who had confessed to striking the deceased 
and placing his body on the tramline, ''lent with 

Sergeant Raju to his home and showed him the iron 
pipe with which he said he had struck the deceased . 

3hortly before midni6ht the same night second 
appellant ,TaS brought to the Police J"tation and 
interviwwed . In the course of that interview he 

admitted having assisted his father in the disposal 
of the body of Ji tendra . The first ~.ppellant was 
formally arrested shortly before midnight that 
night and charged with murder . The second appellant 
TdaS also arrested and charged, at the conclusion of 
the police interview with him , with being an 
nccessory after the fact to murder . 

As some of the grounds of appeal filed concern 
the actual conduct of the case in the Court, it will 
be convenient at this stage to set out shortly what 
took place . The tuo appellants were brought before 
the 3upreme Court at Lautoka on 5th February 1980 
with 11r . Justice Dyke presiding . First appellant was 
charged with murder and second appellant ,nth being 
accessory after the fact to murder . A plea of not 
guilty was entered by each appellant . At request of 
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the defence the hearing was adjourned antil 
7th February, the presiding Judge on this occasion 
being Mr. Justice 'lilliams. Ths hearing was further 

adjourned until the 11th February when the three 

assessors were present . The assessors were released 
until the following day while counsel m~de cert3in 
submissions . ~1r . Koya for the accused applied for 

separate trials . ~1r . I'lilliaf.ls for the prosecution 

applied to hold a vOir dire before any evidence "ras 

called. In due course the laarned t rial Judge ruled 
rejecting the application for separate trials, and 
allowing the prosecutor's application "that the vOir 

dire be conducted prior to the opening address of 
counsel". 

The trial opened on 12th February; the assessors 
being recalled and released pending the conclusion 

of the voir dire . On 26 February th'3 evidence and 
argument on the voir dire "Tere concluded and 

judgment reserved . On 5th of ~hrch 1980 the learned 
trial Judge gave a written ruling ~dmitting the 
statement of each of the accused as voluntary . 

The hcC!.ring "Tas not resumed until 17th March . 
Then only two assessors were present, the third 

haVing gone to Australia because of the serious ill­
ness of his brother . The Court decided to carry on 
wi th tlfO assessors only . 

The learned trinl Judge stated that Mr . Koya 
has asked for this date to be fixed ,as before th~t 
he would be engaged before the Court of Appeal in 
Suva . This request was made, according to the 

Judge , on 25th February . A further a djournment \'la,S 

asked for on behalf of the defence; as JIlr . Kaya was 
still eng~ged before the Court of Appeal in 3uva . The 
learned trial Judge ruled that the hearing must 
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proceed, but gave ~ short adjournment so that 

appellants might instruct other coundel. The events 
o~ the 17th and . 18th March a re dealt with later in 
this judgment . 

This short statement of the facta w'ill necessarily 
fall to be elaborated when the grounds of appeal are 
being considered. 

The grounds of appeal are very lengthy and we 
do not find it practicable to set them out in detail 
at this stage . _. 3wnm3.rised, they are as follows: 

First Appellant, 

Ground.l : That the learned trial Judge erred 
in hol,ding a voir dire before any 

evidence hud been called; 
Ground 2:' That the . learned tri3.1 Judge erred 

Ground 3:. 

Ground 4: 

Ground 5: 

in admitting in evidence the 

211eB~d confessional stutement made 
by thc first appellant to the police 
before 3.nd after he was charged; 

_That the statement should never have 
been ~dmitted because of the ill­
treatment of the first appellant at 
the hands of the police before the 
confessional statement was made; 
That first appellant's solicitor v~s 
refused permission to see the 
appellant ~nd therefore the st~tement 
made by him could not be held to be 
volunt.:>ry; 

That the trial 'vas irregular and 
should be treated as a nullity, as 
after the first adjournment onc 

assossor left Fiji and thereafter 
only hlO 3.ssessors sat during the 
hearing. This was contrary to section 
268 of the Criminal Procedure Code; 



Ground 6: 

Ground 7: 

Ground 8: 

Ground 9: 

6. 

That the lenrned trial Judge e rr0d 

in refusing an adjournment to enable 

the counsel of appellant's choic~ 

to o.ppear for him at the tri 'J.l; 

That the l earned trial Judge erred 

in not allm.,ing his original counsel 

to appear for the first appollant 
,.,hen counsel returned to Court after 
an absence; 

That the learned tri~l Judge erred 
in permitting the prosecution to call 

as a witness Dr. Knta in rebuttal 

after the prosecution case had been 

closed and a SUbstantial portion 

of appellnnt's c~se had been heard; 

That the learned trial Judge erred 
in not putting the issue of provoca­

tion to the asaessors and misdirecting 

the asseSSOrs On that subject; 

Ground 10: That the lco.rned trial Judge erred 

in not adequately directing himself 

nnd the assessors as to the effect 

of provocation and drunkenness on 

the ability of appellant to form 
the specific intent; 

Ground 11 : That the learned trial Judge err ed 

in directing the asseSSOrs that they 
were judges of fact; 

Ground 12 : That the learned trial Judge erred 

in admitting evidence as to blood­

stains found in the living premi.33S 

of the first appellant; , 
Ground 13: That the learned trial Judge erred 

in disbelieving the evidence of 
the appellants . 
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Additional g rounds of ~ppeal filed l~ter: 
1(a) 

That the l~arned trial Judge erred 
in not ordering separate trials of 
the appellants; 

That bGc~uso of the effect of 

provocation and drunkonness the 

proper verdict on that ground would 
be manslaughter, ~nd the learned 
trial Judge had erred in not so 
directing himself . 

Grounds of Appeql of ~econd Appellant: 

Grounds 1,2,:3,4,7,8,9,10,11,12,13, 16 are 

merely ~ repetition of the grounds on the same pOints 

put forward by the first appell;).nt and do not ne ed to 
be sct out here . 

The followil~ are the grounds which 3re in 
different terms from those of the first appellant: 

(}round 5: 

(}round 6: 

That the learned trial Judge erred 
in accepting the eVidence of the 
police officers in view of the 

medical evidence as to what injuries 

were caused to second appellant \-rhile 
in police cuotody ; 

That the Ivarned trial Judge erred 
in not rejecting the statement of 
the second appellant 3ftcr part of 
the first appellant ' s statement h~d 
been read over to him contra ry to 
Rules 3 and 5 of the Judges ' llulcs; 

(}round 14: That if the first appellant is 

convicted of manslaughter the 

conviction of second ~ppell~nt as 
accessory after the .f:J.ct to murder 
could not stand; 
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around 15: That the learned trial Judge erred 

in not directing the assessors '3.nd 
himself that before a person could 
be convicted of being accessory 

after the fact to murder that person 

mU'3t have had. prior knol"ledg~ that 

Ground 16: 
(a) 

around 16 : 
(b) 

around 16 : 
(c) 

murder h~d boen committed; 

Tha t in vim, of the trial Judec' s 

findings of fact ~s to the time 

of death of the deceased, the 80cond 
appellant could not be guilty to 
being accessory after the fact to 
murder; 

That in finding the second appellant 
guilty of eliding and Cl betting the 
l earned trial Judge conVicted the 

second appellant of an offence with 
which h0 h3d not beon ch~rgcd; 
That the learned trial Judge erred 
in not specifying to the assessors 
the acts alleged to have been 

performed by the second Cl.ppoll.J.nt 

to ~~kc him guilty as ~n accesoory 
after the fact to murdGr . 

It is nOH necessary to deal with the grounds of 
appeal in detail . 

Ground 1 reads:-

H The Learned Trial Judge erred in holding 
trial vii thin tri:'ll, to determine the admiss­
ibility of the Appellnnt's al10~ed confessional 
statements given to the Police (before and 
after charge) on the 22nd day of November, 
1979, before adducine the Prosecution's 
eVidence and before the Prosecution tendered 
the dispute evidence in the trial proper . 
This was done despite the objection raised 
by the Defence. The holding of the said 
tri3l rithin trial w~s irregular. Consequently 
there has been a SUbstantial miscarr~~ge of justice. I! 
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This ground raises a question "Thieh h.9.s been 

b~~orc the court on a previous occasion, namely in 
Ajcndr"l I:'llllar 'lingh v . Reg . Crimin3.1 Appeal No. 

46 of 1979, tha judgment in which ll.:lS doli vered 

aftGr the present ;'irounds '\Tore framed . It 'os 

a r gued in that case, i n r~thcr similar Circumstances, 
thQt the court h~d no jurisdiction to hold a tri~l 
within 'l. trial at the stage it diu, as the asses')ors 
had not been sworn ~nd thar0fore the trinl had not 
cOl!liDcmced . "1ection. 3cction 260 of the Criminal 

Procodure Code (Ca p .1 4) however makes it clear that 

the trial commences as soon as ~ plea of not guilty 
has been entered . The pleas had been taken in this 
caso also, .:lnd there i s no question of ubs0nce of 
jurisdiction. 

That is not the end of the matter hOl'rcver . ive 
do not wish to repe~t the r~fcrQnces made to 

authorities in Ajendra K~r 3ingh's case; but they 
indic3.te that 'vhile it mg,y bG norml Rnd generally 
desirable for the tri~l within n tria l to be held 
-;then the p'lrticul'1r l'li tness is propOSing to produce 
the confessional statement in evidence , in others, 
p"'.rticul ..... rly those in "Thich conviction depends 

entirely, or almost entirely, upon the a dmission of 
the st~tements, the balance of convenience favours 
the carlier hearing . 

In the former type of case the judge m~y be 
~s~istcd in his appreci~tion of the evidence and the 
surrounding facts and counsel fo r the accused may 
wish to refer to what other ,"Titnesses have s3-id to 
3ssist him in croS8-exami~~tion. On the other h~nd 
if the confession is virtually the only evidence its 
rejection would terminate the proceedingg and save 

a great ~eal of time ~nd inconvenience for the court 
:md a.sscssors . 
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Thore is one difference between this case and 
that of Ajendrn. Kumar 3ingh . The procedure there 

had the concurrence of counsel for both prosecution 
and defence . In the present case the defence 

objected to the prosecut i on's proposal, the matter 

was areucd and a ruling giv0n . In the course of it 
the learned Ju.dge commented th8.t it was for the 

prosecutor to decide at wh~t stage he wotud 0211 
various wi tn8sses and Crol>Tn Counsel might well 

decido to call as his first witnesses the policemen 
concerned 1ii th t'J.king the challenged statements . lle 

do not think that such a course "lQuld commend i taelf 

to the Crol>m mcr~ly to defeat the adverse rulir~ . 

Bc that ~s it ~~y the learned Judge decided the 
mnttcr as ono of convenience. He said, having 
considered the authoritics: -

11 One may contend th'lt there is ~ danger 
th::\t the Cro,m, in the C:lse (of) every 'lllcgcd 
confession, lD ... '1.Y seek to determine its 
~dmissibility before 0PQning to the ~SSCS90rs . 
I think onc must lc~vc thnt to the common scn~e 
of Crown Counsel ~nd the trial judge . Must 
Cl judge ~d nsscssors be bound to hear medic~l 
evidence, identification evidence of the body, 
of lIherc it ,.,as found 1.nd so forth covering 
n period of pcrh'1.ps two or more d~ys of 
evidence which cannot provide '). case to ~nmlCr 
and must the judge only then release assessors 
pendine 3. voirc dire n.nd 011 their return A.sk 
them to acquit the accused . Alternatively n'J.Y 
the time of assessors, ;ofi tnessos, cOWlscl and 
othGrs be s:'!.vc along with ccrt'1.in expiJnscs by 
plncing the Crown in position of s~ying early 
in th~ proceedings n ::is Cl. r~sult of your 
Lordship's ruling we will be tenderinG no 
evidence u

, or words to th,'1.t effect . 

I cannot se~ hm·, such a course can be 
~rmful to the two accus~ds in this trial, 
Indeed l\tr . Koya has not pointed out how any 
injustice WOuld or could arise by following 
it ." 

3imil arly, before this court ~tr . Koye did not 

demonstrate or argue tr~'1. t prejudice h~d in f~ct result~d 
from the le~rncd Judge's ruling . The ~~in defence 
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W3.S uncomplic:lted - that the confessional statements 
l'1ere fabricated, Or in 'lny event not voluntary, ::md 

the appellants ~~d not performed the acts charged . 

We ~r0 satisfied that no prejudice in f~ct arOse 
from the dCpLrture from normal procedure and this 
ground of appeal fails . 

In his Jrgument in the second ground, counsel 
for the appellant submitted thn.t the statement Ill--'"'.de 

by the first appellant owed its origin to wh~t was done 
to him by the police . Ho conceded that the appell~nt 
WlS cautioned before mnking Cl statement, but 
submitted that the caution given - LS sot out in 

Rule 2 of the Judges' Rules - was applicable only 
,"Then the police officer h:ld r':,nson to suspect the 

appellant; whereas the police officer, as he ~~d 
at that stage every intention of charging the first 
appellant with murder , should have given him the 
c~ution set out in Rule 3 of the Judges' Rules. Tho 
only difference betl'lecn the tuo rules is that under 

Rule 3 he vlOuld be caution:-d that he was not obligad 
to mQke ~ny statements unless he wised to do so . But 
the appollant already knew this . His solicitor, 
Ii!' . P'ltel, had expL'J.incd that carefully to him before 
the interogation by the police commenced. Tho 

formal arrest of tho first appellant , ~nd the char3e 
of murder, did not take place until after the 
statement had been completed nnd signed . 00unsel 
contended th~t the police Officer concerned, 

gergeo.nt Raju, had sufficient evidence upon ~lhich 
to charge the first appell3nt before his uonfessio~ql 
statement was completed . As tie soo it, 1ergcant ~'1.j u 
may have hqd c~use for suspiCion, but certainly no 

ground Upon uhich the charge could have beon brought 
with every prospect of SUccess . Accordingly, we can 
find no merit in this ~round of ~ppcal . 
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As to Ground 3, the question of the allegud 
ill-traatment of first appellant at the hands of 

the police is entirely a matter of the credibility 

of the witnesses concerned . The learned trial 

Judc;e, uho hO.:lrd all the witnesses, expressed him­
self 38 satisfied that st~tcments m~dc by first 

3.ppellA.nt wer e made volWltarily and not ns .'l rcsu.mt 
of any pressure or violence on the p~rt of the 
police. As is sqid in DPP V. Ping Lin (1975) 
3 All 'l . R. 175: 

11 on appeal against the Judge's deciSion to 
admit a confession tS having been ~~do volun-

- t arily, the Court should disturb the Judge's 
findings only if the Judge had made a 
completely \'1rong assessment of the evid once or 
had f niled to apply the correct principle . " 

As l'1O find that the trial Judge had not committed eihhor 

of these errors, wc must r eject this ground of 
appenl. 

The 4th ground concerns the refUsal of the 
police to a llow first appell~nt ' s solicitor 

r.1r . P'1tel to be present ';'lhon the appellant's 

statement was being taken . I}hen I-lr. Patel S3r1 the 

first n.ppellant ')"lrly in the evening and advised him 

of his constitution~l rights, he st'1tcd that he 

would be returning Inter. After h.i3 departure, tHO 

other solicitors '1ppo'1rcd having been sent by 

relSLtivcs of the 3.ppellant, and went in to the 

Police '1tation . lIhcn Mr . Patel returned at 9 . 45 p.m. 

and asked to sec the appellant he was told that onc 

of the other solicitors, Mr . Rum Krishna, w~s now 
wi th the appellant and \'1:1.8 representing him . 

Mr. P~tel then did not pursue the matt~r . The trial 
Judge put this clearly to the assessors , and nsked 

them to consider whether the police at that stage 

deliberately tried to keep anyone from se3ing the 
first appellant . 
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In the course of his [\r gument, counsel for 
3ppcU,mts referred to the judgment of the High 
Court of Austr3li3, in Driscoll v . R (1977) 137 
O.L.'l.. 517 . At P:l6c 522 Bar1'lick CJ S'\ys: -

the 

n I 3.1so agree that, if practicable, a 
solicitor should be nllow0d to be present 
at ~n interrogation if the person to 
be interrogated requests his presence and 
thnt 3 copy of the record of interview should 
be m~de immedi~tely ~~i13ble to that person 
whether or not ~ solicitor h3S been present . 
But fnilurc to follOl'l such good pr'1cticc 
does not m~e the record for that reason 
i~"dmissi blc in evidcnce 11 . 

Of course \'rhat m3,Y be pr3.ctic:l.ble in 
Australia. may not be necessarily 90 in Fiji and '\'/e 
consider thnt the best guide is that contained in 
paragraph (c) of the Judgcs l.ules (L.N. 14/1967) 
'11hich stat.::s th..'1.t the .1ulcs do not nffect the 
principle: -

II(C) That every person at ~ny stago of an 
investib~tion should b0 3blc to 
communicate and to consult privately 
ltlith a solicitor . This is so even if 
he is in custody provided that in such 
'1 c~se no unreasonable del~y or hindrance 
is caused to the pr ocesses of invostig~,tion 
or the ad~inistration of justice by 
his dOing so ." 

The judgment of th,-, le'-',rncd trial Judge at the 
conclusion of the VOir dire was in these words: 

11 I hqve no doubt th:tt !1r. A. Patel was 
told that he could not be present 'I'ihen 
Accused 1 w~s intervi..:nmd -"nd th;),t :It 10.00 p . n . 
or thcrc~bouts he wns informed that 
nr. R'llD. Hrishna. was rcprJsenting the Accused 
1. I concludc ' thl.c it '{laS the intention of 
the police to ensure that ~!r . A. Fatel 
should not enter the i n t errogation room 
until the Accused 1 ' s int0rvicw h~d been 
complcl;ed . 1I 

There was no evidence here that the first appcll~nt 
h.:td asked for his solicitor to be present at that 
ste.ge . In any OV0nt three different solicitors had 
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informed the policv that they had received 
instructions - tl'10 of them from the f::tmily _ to 

rcprCs0nt the accused . The learned Judge held thnt 
ns the accused had nlro~dy been 3Qviscd by his 
solicitor as to his rights, and there was no Inw 

providing tr~~t ~ solicitor might intervene during 

the cOurse of an intervic'fT of an accused person by 

the police, thore \las no bl1sis for holding that 

such a statement could not bo given as evidence on 
this g round . lli th this ruling 1'lC agroe . On this 

ground complnint ilTo.S nlso ffi.3.de th3.t, though counsel 

h~d asked in the Supreme Court t~~t the learned 
Judgo should exclude the statements in the exercise 
of his discrotion, the Judge had not dc').l t ,,,i th the 

question. The main basis of the submission wns the 
intcn.gi ty of croSs-cxamin.".tion to .t1hich th0 

app::)llnnts h':'l.d b t:en subjected. '!hile it npPe"lrs to 

us that the POlice m"y have gone ro.thcr fUrther 
thnn T.,'1S <.:esirnblc in this re-spect, wo '1.re sa. tisficd 

from the long and careful ruling by the learned Judge 
On the VOir dire that this matter w'as not m0roly 

ov:}rlooli::od hut thnt the- rUling nmounted to a refusal 
to exercise the discretion in favour of the 
"ppell,~nts • 

Ground 5 rcl'ltes to the i"1ct thnt at n cert~in 
st~go of the trial onc of the three nSJessors absented 
himself without permission ~nd did not r eturn . The 

trial continued and concluded with two as~essors. 

The h.~.;" tory of -ch,-. matter is this . Tho 

appellants pleaded n ~ guilty to the respective 
charges on the 5th February 19(,0 . Thd trial 1m3 

adjourned to the 7th nnd then to the 11th Febru:lry. 

There is 110 nctc of exactly \'Then the three a ssessors 
i'Tere chosen a.nd SWOrn (but it WIlS accepted from the 

Bar th:lt this was done) . COl the 11 th they "ere 

rcle'lsed until the next day . They i'IOre then rcle:ls cd 
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again pending the conclusion of the VOir dire, which 
continuGd to thv 26th Ecbrll<."U'Y and the ruling wns 
givcn on th~ 5th March . 

On the 17th Ihrch the trhl resw:lCd and the 
court was indormed that onc of the ~ss~ssors had 

gone,! to I'lclbournc to accompqny :l brother who h:ld 

h'l.d :l br3.in haemorrh2gc . H0 'rTas expected to be aH'ay 

for tvlO we-Jks . There was a.nother adj ournmcnt "I.nd 
l/hon the court resumed on th0 18th March the 

~ppcll'J.nts were represented by r,tr . H. T. Khan. 

Counsel discussed the question '\-·[hathor legislation 

"1.boli-:lhing the death penalty had been enq.ctcd "nd 

\tICI'c 'J.gro:)d th:1. tit h.'ld . 

The following sections 0:( the Crimin'3.1 
Procedure Codo 'l.rc rclcvnnt: -

"266(1) In each tri'l.l the court shall select 
tHO or more, and in c"l.pito.l Co.S:JS not loss 
th'l.n four, pcrsonJ from the list of those 
summoned to serve as assessors ~t the 
sessions . 11 

11 267. If, at any time bc-fore tha finding, 
any ~Ssessor is from any Bufficicnt cause 
prevented from attonding throughout the 
tri~l, Or ~bsonts himsclf, gnd it is not 
pr3cticablc immcdintJly to enforce his 
attcnd3.nco, the trial shall proceed with 
the aid of the other assessors : 

Provided that thc proceedings shall be 
stayed i1nd 0. nm'i tri:'.,l shall be held Hi th the 
aid of fresh assessors unless ~t least 
two, ~nd in cC\.pit~l C~SJS nt lC3st four, 
3,Ssessors rern:\in in att..::nd,'1ncc 'lfter ~n 
assessor has absented himself or bacn prevent~d 
from ~ttondingJ Or has 101' ~ny reason been 
discharged by the court . tI 

In the Supremo Court counsel were agreed that 
the C9.SC was not 2. "c"\pitnl'r onc, Ur . l'li lliams for 

the Crown uishcd to continue 1vi th the remaining tuo 
a.ssessors and Hr . Khan said ho held the viQ'\,T that 
there shoUld be three. 
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The loarned Judge ruled thnt, applying section 
267 (abovo), it >me not practical to try to bring 
the missing assessor buck from Australia, and the 
trial \'iould continue with the remaining assessors . 

Ground 5 of the Notice of Appeal claims that 
the lc"\rncd ~Tudge erred in not following tithe wol l 

establishcd practice of holding the trial of this 
lw.tura with the aid of at le<l.st three as'3essors . " lie 

say at once th~t ~s a ground of nppe~l this 

entirely l~cks merit . If there is n practice that 
thore should be three assessors for mudcr trials it 
was complied with in the present instance . The 
tt-ial commenced with three. It h:J.s not been ahm.m 
t h"lt any practice goes ~ar us to require that such 
a trial , properly begun, may not continue without a 
minimum of three asscssors; if Circumstances occur 
tha t bri~~ it within section 267 of the Criminal 

Procedure Code nny such pr~ctico (~nd none has boen 
cst~blish0d) would be contrary to the provisions of 
the section. In the present case, the lear ned 
Judge having found that it rlaS not practicable 
immediately to enforce the missing assesso~s 
~ttend~nce, he was directed by the section to proceed 
~li th the remaining two . This ground fails . 

Grounds 6 and 7 are related ~nd expressed in 
the following tcrms: -

11 6. The Le'1.rncd Trial Judge erred in In.w 
in refUsing the Appellant 1s Application for 
an adjournment of the trial to onqble his 
Counsel of his choice, who had r\Ctod for 
him at Preliminnry Inquiry and upto the 
conclusion of trial within trial, to conduct 
his Defence at the trinl proper . The trial 
prop3r 'WaS resumed at short notice '<'l.nd W'lS 

fixed for 17tA ~hrch 1980 . Tho Lonrncd Trial 
Judge did not exercise his discretion on 
correct principles in dealing with defence 
Application to adjourn the matter as 
afores:l.id . 
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7 . The Learned Trial Judge erred in law 
and ~cted in breach of rules of natural 
justice a3 well ~s in broach of Article 
10 of the Const itution of Fiii in not 
pcrmi tting his fo rmar Counse (r1r .l .B. KOY:l) 
who ~pPGRrod in Court on the 24th ~hrcht 
1980 to conduct the Defence and appear for 
the Appellant (and 2nd Appcll~nt ) with 
J1r . 11. T. Khan . The case "as then partly 
heard . He did not take into account t~~t 
his refusal to adjourn the case on 17th 
J'.arch, 1900 had '11ready Ildvcrscly affected 
the preparation of the Appellant's Defence 
because the short adjournment eiven to the 
Defence to enable f·Ir . I'1.T. Khan to conduct 
the case was not adoqu.'1.tc having regard to 
all the circumstances . Such refusal 
rendered the trial ns unfair . Consequently 
thoro h'ls been a miscarri age of justice." 

Section 10 of the Constitution of Fiji providos 
inter a li 'l thc.t every person chllrged with a 

criminal offence shall bo permitted to def ond 
himself in per son or ••• by a logal representative 
of his mm choice . 

11r . Koya was present "t the trial in the 
1upreme Court and conducted the case for the 

appellants from the beginning until the conclusion 
of the voir dire proceeding on the 26th Febrtl...'1.ry, 
1980, Mr . Koy~ m'lde '\n applic.:l.tion that after the 
ruling on the VOir dire h"\d been given the tri'11 
should be '1djourncd until the 17th Hnrch, on the 
gro lUld th..:."\ t he 'vas engaged ns from the 3rd March 
before the Fiji Co urt of Appeal . If he was not 
gronted this adjournment he would havc to hand 
his brief to ~nother coun8cl . The lc~rned Judge, 
though regarding the requcst as One for counsel's 
convenience acceded to it . 

On the 17th i'larch 1980. J1r. Anand. who had 
been what he reforred to'lS II nota taking" for 

Hr . KOY:l, applied for a further adjournment on the 

L 
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ground that ~~ . Koya \ffiS still cngaecd in the 
in 1uV'3. . r·!r . Anqnd s:1id he h:td tried to t'1ko 

instructions :from the appellants but they did not 

appeal 

If:!nt him . 

The leqrncd Judge took the attitude that the 
trial must continue telling the "ppcll ants th:lt 
their diff'icul ties rested upon Mr. Koyo. I s shoulders . 

However he r~djourncd the proceedings until the 

next d~y, sayinG that tho court tclephonG w~s at 

their dispose.l . On the morning of the 18th 1'hrch, 

1980 Hr . M. T. Kh:m :lppcared for the appellants. ".I,ed 
that on the follo\1ing d::ty proco0dings should not 
start until 2.15 p . m. to cnQblo him to become 

convcrS'.lnt with his uri ef' . This 11.9..8 granted . 

Mr . Khan asked that !Ifr . Koy" bo offioially released 
and this o.lso mVJ done. 

We have 3.1r0ady indic3.ted to counsel that vrhnt 
the Court is concerned l'li th as n.n .:l.pryclla to court, 

is whathcr the appel l.· .... nts sUffered llny prejudice 

from "That oCcurred . It nny be appropri:tte to point 
out the following rule ~dopt od by the Gener:ll Counoil 
of the Bar in Bngland, quoted from Archbold 's 
Criminal Ple:lding ~nd Practice (40th Edn.) at 
p:lra. 350(a) : -

1 . It is the p.:l.ramount duty of defending 
cOlmsal to onsure that nn .:l.ccused person is never 
loft unrepresented ~t any staee of his trial . 

Thoro is likewise Q duty upon the courts, ~nd 
it is "Tell ;Jxprsssod in the following short passaeo 
from the judgmant of the Ne" Zealand Court of Appeal 
in R. v . West (1969) N.Z . L. R. 555 , at 562 _ 

tlNovertheless it is inescapable that the 
refusq,l to gr.:l.nt 'ln ".dj ournmont until the 
next day did Mve the effoct of depriving the 
appell'.nt of the right he had of being defended 
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by counsel . That the learned Chief Justice 
was unaware that his re~usnl to adjourn 
would have th~t effect is W0 think 
irrelevant when applying the principle 
,·,hich is fundamental and wh.iroh admits of 
no departure therc!irom - namely f that 
overy accused person must have the fullest 
opportunity of putting forward his defence 
and there is, too, the supplementary 
principle thnt it i3 i mportant in the conduct 
of judicinl proceedings not only that what 
is done shall in fact be prefcctly fnir but 
that it should bear the appearance of 
f .... irncss ... 

In the present case ''l0 do not find that these 

principles were ignored . The appell~nts were 

pressed to obtain other counsel and the court adjourned 

for a day to enable them to do so . They vTOre success­
ful in obt~ining another sonior counsel and he wns 

given the time he requested . The o.ppell.::mts ,vcre 
thus not denied proper :md competent legal 

representntion and so suffered no prejudice . 

Ground 7 relates to an incident which happened 
on the 24th ~brch. 1930. !lr . Koya return0d to the 

court and, according to the judge's note, stated 
that he appe2.red for the .:t.ppellants . The groWld of 

appoal alleges that he wished to "ppcar lIith Mr , Khan 

and this may be so though the note does not make 

it clear. 

to appear . 

appellants 

The lenrned Judge refused to permit him 

Ur . Khan continuod to r epresent the 

until the end of the trinl . ~'lc do not 
need to consider whether the learned Judge's 
decision was justified ~~ving regard to all the 

circumst~nces ~s the first appellant, apP.:t.rcntly 
speaking for both, in effect diacl3.imed any 
prejudice or dissatisfaction. Latar that day he 
."lskcd to spcak to the court and said: -
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1I~/e engaged Mr . Koya . He came this morning 
and li::lS scnt back. ':fe are satisfied with his 
court's docision and wc have :l counsel hero .1t 

This eround must also fail . 

lie nOH turn to Ground 8 . Towards the conclusion 

of the caSQ for the defence in the tri'll proper 

an applic:1tion lr.lS Ill,"I.de by counsel for the 

prosocution to 0:111 Dr . Kat'l., uho h3.d given evidence 
on the voir dire. The purpose of c'l.lling him vns 

to obt~in further medical details of the ullcBCd 

injuries c~usod to the appcll'l.nts; and in po.rticuln.r 
of the wound to the finger of deceased as to which 

cvidQUCC w:'lS called for the defence and which, in 
counsel's contention , m!lY ,.,el1 hc.vG been the source 

of the blood which wo.s found on the premises of the 
first appellant. When counsel for the prosecution 
applL::d to rJcall Dr . I{4ta Hr . r.:ha.n for the 

appellante r"!.ised a forlIk'l.l objoction and ",ent on to 
say li Do not wish to make the objection too strongl~1I 
The lC9.rned trial Judge ruled that Dr . Kn.ta ' s (!vidence 
,,,ould assist the Court, ::1.lld allow'od him to be 
c~llad at that stugc. Dr . K~t2 h~d origi~~lly bean 
subpoenaed by the defenco but w'}s not c3.11ed by them. 
~lo 'lro satisfied that the c2.lling of Dr . Kat3 3.t 
thflt stage did not C9.use any injustice to the 
gppcllants . 

\-/e turn not to consider Ground 9 uhich alleecs 
that the learned trial Judec Bisdirccted the 
assessors on thc issue of provoc~tion . The ground 
of appeal for all practical purposes, is couched 
in the snme terms for both appellants . The ground 
of appeal r eads: 

11 9 . In the al term:. ti vc the Appellant 
com~lains that the Lcarned Trial Judge 
hR.d erred in 1n1'1 in not holding that the 
Appellant's ztatcmcnts to the Police 
which wore admitted in evidence 
contained sufficient materials to comJ 
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to th" conclusion thnt the Appellant 
had acted under provic~tion in 
assaulting the dGC8as~d. 3uch 
evidence justified the Court in 
directing the Assessors nnd himself 
tha t the Appell,mt w"s guilty of 
~~nslaughter but not guilty of murder 
ns charged . The Leqrned Trial Judge 
misdirected hil:Jsclf first as to the 
n~turc of evidence contained in the 
Appellant ' s confession.I.1 statements to 
the Police, secondly \'Then he held that -
"Provoc3.tion must bo sudden i . e . an 
immediate re-action to insult or to 
bahoviour which cnuses ~ loss of 
con"trol ll and thirdly \'lhon he h.Jld :::"..nd 
directed G.:mtlcmcn Assessors that 
"You measure the provDc'1.tion agninst tho 
rOQ.ctian of ~ rC::lsonable man" and when 
he thcrenft0r dcfinod ~s to who a 
rcason'1.blc mo..n "TUS . Hc ought to h::l.VO 
held that the word !I an ordin:l.ry ffi...'1.n " . 
in Section 235 of the Pcn~l Code me~nt 
nn ordinary person in the co~nunity to 
which the Appellant bolonged . Consequently 
there has boon D. 3ubst.:lntinl miscnrriage 
of j ustj.co . I! 

It is app.'l.rent from the st?tement lJk'\de by first 
appellnnt to the police that on the evening of 
21 st November 1979 first '1.ppullant ~'1Gnt to check his 
ne·,-I building in R'J. VOUVOU 3treet opposi te I~rine 

Drive Motors; while ~t the buildine he had about 
8 to 10 nips of gin - a little less ~s he snid, thnn 
h~lf 'J. bottle of gin . Theleaftor he returned to his 
home Cl.nd found his d:lught0r Kushm..'l '1.ged 13 years; 
his gr and- daughter 3uman aged 15 years in Jitendr'1. ' s 
bedroom with his son 3atish. I~ushma wns on 
Jitcndr3's bed; first appollant thought Jitondra was 
indulging in sexual impropriety with the girls ~nd 
he scolded them and scnt them to their ro om . He then 
had some more liqour and followed this by beating 
his daughter Kushma with ~ hose pipa and furthor 
slapIing; he then ordered Jitcndra to le~vc the house . 

Jitendra dressed, p'J.ckcd his belongings; as he IN'as 

descending the stairs to le'1.vQ the house the first 
appollant hit him from behind with cm iron pipo on the 
back of the hend . 
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Nr . I:oyct submitted -

(1) thctt the l Ggrnod trial judge had erred 

in not directing the assossors and 

himself in his judgemnt that the 
confessional st~tomcnts made by 

first appellant to the police contained 

sUfficient evidence to justify ~ reduction 
of the charGe of murder to ono of 
Ill."lnsl3.ughtor , 

(2) That the lo,rned Judge should not have 

used the :iordllsudden" as i"Was not 

included in the definition of provocation 

contained in 3cction 235 of the Penal 
Code; the rele~nt portion of the 

dcfini tion of Il ProvoC3.tion"1 is: 

"235 . The term 'provocat ion' mea.ns, 
except as hereinafter stated, any 
wrongful act or instut of such a 
nnture as to be likely, when done 
to an ordinary person, or in the 
presence of an ordianry person to 
another person loTho is Wlder his 
immediate earc, or to whom he stands 
in a conjugal, parental, £iliul or 
fratcrD2l relation, or in the relation 
of master or servant, to deprive him 
of the power of self-control and to 
induce him to COI:U!lit nn nS3ault of the 
kind which the person charged committed 
upon the person by \'Thom the <:lct or 
insult is done or offered . 

;'fuon such 'In 'lct or insult is dono or 
offered by one person to another, or 
in t he proscnC0 of another to a person 
\'1ho is under the immediate care of that 
other, or to tfhom the l'lttcr stands 
in any such relation as a~ores~id, the 
former is said to give to the l~tter 
provocation for an assault •• • .• " 

(3) That hls dir')ction to the 9.ssessors :'lS to 
the re~l.ction of 1. ;'reasom ble" man wns 

wrong ns the definition of provoc:'ltion 
referred to <:In "ordinary" man. 
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Mr . Linds~y for the CrO::H'Tn pointed out th'J.t 

90ction 235 1m3 prccod.:.:-d by ~oction 234 of the 
Pon~l Codo l.,rhich roads: 

"234 . "IrIlen <l. person uho unla"rfully k i lls 
::mothcr under cirCUI!lstallcas i'rhich, but for 
t:10 provisions of this section, l10uld 
consti tutc murder, does the '(\ct lvhich 
c .... IlG.)s dO'lth in the h::n.t of p'lssion 
C'lU30d by sudden provQc'"'.tion ns h0rcinnftcr 
defin...:d~ ,md bofore th~ro is tiL10 for his 
p:lssion to cool, h...;o is guilty of mc:.nsL~ught0r 
only . I1 

In our ViCil it is cssonti'l.l tha.t 3cctio!ls 234 .l.nd 

235 01 the Pulll.l Codo be ri.:nd tog0thcr . S8ction 

234 sots out the circwnst'J.nccs lUlder , ... hich 3. ch~{rgc 

of murder my bo reduced to IT.".nsl:l.Ughtcr . 'Joction 

235 defines lI provocationtl . Tho deprivation of self 
control Llplios 0. suddci1 trnnsi tion to n stnte 

nocoscarily tcmporo..ry duri11£; 1ihich thc po,wr of 

self control os abs.:,mt . In our view thc l03'lrncd 

Jud8C \'1;J.8 enjOined be J oction 234- of the Pon<:tl Code , 

in oxpl::Lining the iw,,;ue 01 provoci.tiol1, to direct 

tho assessors th::l.t it U:l.S tho 0:3S0nc c of tho 
dGfencG of provocC!. tion (uhich the Crmm h'J.d to 

niJg:'.tive ) that it ''1''.8 t!10 ,':'-cts of Jit0ndro. uhich 

allegedly c.?,.uscd the first ·Sl.ppcllQ.nt a sudden :lnd 

temporr.:ry loss of solf control :-md ronderod hiLl so 

subj oct to passion :lS to make him tCL'1}}or:l.rily not 

the m":~ '3t0r of his mind . Hr . Koy=,- n:forrcd to the 

C').80 of Ri"llU 1::1.1 Y. Th8 Qu~ "2 t a. A. 3/1958 in 

'Ithich this Court held th.'1.t on the facts of th'.lt 

po.rticul~r c~so proYoc.:.1.tion can be cl1.IDul'ltivc . In 

R..Qll1 1').1 ' S c·~l.sc the evidence sho!'Icd that thoro h'1d 

bo~n :1. history of the accused ~·Ti tnos~dng the 

dcco"\sod hct"Tfing illicit sexual i ntercourse on ::1.t 

J_c~st tl-TO prior occasions with the nccw30d I s cousin, 

~ girl aged 15 ycnrs . In this cnse th0 facts nrG 

qui to differont 1.S here there yfo.s no evidence th:lt 

the first appellant witnessod any soxual impropriGty 
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batv;con his d::l.Ughtcr and grand-daughter and 

Jitonura; and there could be no sugeestion of 

Cumul3tivG provocation, ~s the evidence reveals . 

In this Chnrge St~tement first appellant said : 
" Jitcndra wns very S'ood with me and staying wed: 

Also in evidence the first ~ppcllant gave the 
following anSWcrs:-

!IQ: You would not bo suspicious if 
Jitendra w~s in the same bedroom 
with the girls? 

A: They daily studied in the same room . 
I vTOuld not be C1!l(;ry if I S::l.W them all 
in the same rOOill . 

Q: 

A: 

o· .. 

You "TOuId h'1vC no reo.son to kill or 
assC1.ul t Ji tcndra if you found him in 
bedroom with the 2 girls? 

Jitondra coached ~tish, Suman and my 
dn.ughtGr T:10rc rO.2.ding for exams . I vTould 
neVer think of such Ei thing . It is :t 
study room as i'reilil as n. bedroom . 

It would not ~kc you annoyed? 

I hnvQ 16 gr:md-d9.ughters _ if such 
llOrc my attitude my f'l.mily uould not 
h~ve expanded . I would have no 
r0~son to assnult hin for th::tt.1! 

l1r . Koy~ criticised the summing up fur ther 
~nd submitted th2t the lO'l.rncd Judge in his direction 
to the assessors on the issue of provocation reforred 
to :1. "reo.son:lblc ll ijlan, l'lhcreas Section 235 of the 
Pcn::tl Code rofers to an ordinary persons . 'To C2nnot 
se'J emy rneri t in this criticism l.nd Hi th respect vlO 

reject it; in so dOi11€' l'le adopt tho \lOrds of Lord 
Diplock in Director of Public Prosecutions v . C2mplin 
(1978) 67 Criminal APNe.l R. 14 at page 18 "here tho 
lC3rn0d Law Lord S3YS: 

liThe r3:t.son:1.ble man referred to by KC2ting 
J . (1 1 Cox C.C . "'t p . 338) '.as not thon a 
term of los-gal art nor has he sinco bacome 
onc in criminal lalf. He (or shc) h3.8 
cstn.blishod his (or h0r) role in the lm't" 



of provocation under u vnriety of diffGrent 
subriquets in which the noun ' m'l.n t is 
frcq ucntly ropalced by I rcrson I :md the 
adjective 'ro~sonable' by 'ordi~ry', 
I ",. vcr'!g:J' or I norIl'tll' . If 

Tho issue of provocation r~S loft to the 
cicscssor's .~nld in his summinc up the learned trilll 
Judge said: 

If Provoc'3.tion must be sudden i.c. '1.n 
immedi~to reaction to an insult or to 
behaviour which caus:JS a loss of control . 

:. It must be such .'lS Hould C3.USC 3. reasonr:tble 
nan to lose control ef hims~lf qnd which in 
fact c~uscd the ~ccusod to losa control of 
himself ill"lking him gO subjoct to passion 
th3.t for the moment he is not master of 
hinsolf. Onc also h~s to consider whether 
the act which caused the de3,th bcc-.rs sooe 
re·'lsonable relationship to the provocation. 

The accused 1 allegedly s~ys he ~s 
disgr~ccd by the behaviour of Jitendra and 
his sh'l.me provoked him to order Jitendra 
out of the house and strike his head ld th 
a piece of heavy IDGtal piping . The 
retali~tion must be proportion~te to the 
provocanion . You iiill havo to consider 
whether Ji tendra ' s behaviour vlOuld cause 
::l sobor Dl'J.n of Cl.ccuscd i 's status to lose 
his control to sueh nn extent. 

The provocation must e~usc ~ sudden 
reaction. If Q m~n does not roact for h~lf 
an hour or so one ~y conclude that there 
rl:?S not ~n inst:t.nta!1Jous loss of self-control 
If there is ~ period between the provoc3nion 
and the killing during 'ihich an accused I S 
p~ssion h.'J.s til!lC to cool one would hesi t'SLtc 
to r.::gard the killing :;.s done in the heat 
of the moment . If there is a cooling off 
period ono ffi,?.y "Ionder "iihether the accused 
,m,s contemplatil:1.{J: the infliction of serious 
inj ury by lr.ly of r iJ venge. 

If due to drink .'\ Il1D.n loses self-control 
but would not h..'1ve done so T!hen .3ob8r be 
cannot plead provoc"!tion . The re~son.'],ble 
r.l'1.n is sobcro n 

'rho le'l.rned trial Judge also de31t :I t leneth r,'ith 
provoc':1.tion l'1.ter in his judgment . In our vie1-r 
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'~ho learned trio.l Juclge correctly directed the 

assessors ~nd told thorn th~t they apply first the 

objc:ctivG test D.S to ",hather on the I1..'1.rrative 

of oven~s as they found them the provocation "'9.8 

in fo.ct .:mough to lo:.d '1 rC"1so!l['.blc or ordinary 

m').n to do "lhq t the first appellant did and 

secondly, that thGY !1.pply the Gubjactive test, 
nc.mcly, did thl] first cppollant ~ct under the stress 

of provoc3.tion or not . 

lic 'J.rc of the o'Pinion that the learned 

tri:;.l Judge in hil:! juc.gm0nt corroctly 3.ppli~d 

the lau 'l.S onunci'1.tcd in Le.:) Ghun Chuon v. The 1uocn 

( 1963) A.C. 220 B.t 231: 

11 Provoc,;>. tion in law consists I:'l.n.inly of three 
elements - the '1.ct of provoc:J.tion, tIll} loss 
of solf-control~ both r\ctu.al ::nd rOCl.sol13.blc , 
and tht) retaliation proportina.t~ to the 
provoc~tion. Th~ qefcncc cannot r0quirc th0 
issue; to be left to "~he jury Wlless t.!1eru h'16 
bevn producod "l. crodible narrative of events 
sugg0sting the prescnce of these three 
elements.:! 

Hr, Koy:). submitt:;d that the liquor taken by 

the first :::.;>pcll3.nc inlp':1ircd his self control 90 

tpat he more rc:!oil:, f/'.vC vmy to provoca.tion than 

if he had bC0n 90b0r. In )";t~rncy Gen~ral-I2r 

Northorn Irol:md v . Gol1-agl>or (1961) 45 Crimin"ll 

lI.PPc"ll R. 316 it H·"1.·S held by the House of J.Jords 

th ..... t ').n "lccusod is not P01'Llittod to sot up his 

self-induced intoxic'l"cion ').6 a defence; the :lcts 

of provoc~tion a~e to be ~sscsscd not according 

to their eff0ct on him personally but according 

to the ::Jffcct they "\"1Ould h:1.vC on :In ordinJ.ry or 

reasonable ro..n in his pl~.cc . Accordingly in our 

vie" there is no b?sis upon ~vhich ~ defence of 

provocation could be founded in this case, 'lnd this 

ground of 3ppeal fails . 
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GroWld 10 of the groWlds of appeal in 

respect of the first ~ppollnnt reRds: 

1110. The Learned Trial Judgo erred and 
misdirected or ,'J. ltcrnativcly he 
erred in not 3dequatcly iirccting 
himself ~nd the Gentlemen Assessors 
as to ",hat circumst3.nces in law 
would ncg~tivc the specific intention 
requirod for the offence of murder 
when consid;.ring ji"he following issues:-

(a) ThJ dcco~scd ' s provocation of the 
Appell~nt before the Appellant 
struck him id th thc pipe . 

(b) The Appellant's drunkenness o.t the 
time of the 2.11oged offence . 1! 

This ground will be considGrc1 with Ground 10(a) . 

Counsel for first "I.ppell::'lnt argued that on 

the evidence the learned tri'11 Judge f'1.ilcd to 

diroct himself 8.nd the assessors on the issue 

th~t the first 3ppcllant by re~so~ of tho liquor 

he had consumed Dl'lY h:J.vc beon inc'1pable of forCling 

the specific intent to kill or do grievous h:J.rm . 

The 13w in Fiji ~3 to the effect of drunkenness is 

sot out in )GCtiOll 13 of the Pen').l Code which 
provides in Section ~3(1): 

11 13( 1) 3av.:) Cl"] provided in this s(~ction, 
intoxic'J.tion shall not constitute D. defence 
to any c:" i.min.'ll c~1argc. (1 

Section 1}(4) provides : 

n 13(4) Intoxication shall be taken into 
nccount for the purpose of determining uhother 
the person c: ',re;od had formed ::.lny intention, 
specidic or otherv,ise, in the absence of 
which he tVDuld not be guilty of tht} offenc0.(1 

The provision is rclovo..nt to the present case and 

imports into the Inw of Fiji the principle 

enunci3ted by Lord Donning in Attorney General for 
Northern Ireland v . G"llagher (1961) 3 All E. R. 299 
at pnge 313 "'hich roads ').8 follows: 
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liThe general principle "Thich I h>lvC enunci:'lted 
is subject to tliO exceptions : (i) If a man is 
cha rged i'Ti th an offence in '''hich a specific 
intention is essenti~l (~S in murder, though 
not in manslaughter), then evidence of 
drunkenn~ss, which renders him incap2ble 
of forming thqt intent? is an a nSiior; ••.• In 
each of those cc.ses i t ~-fould not be murder . 
But it i'1Ould be ~nslaughtcr . 11 

In R . v. %cehan and l'Ioore (1975) 60 Criminal 

Appe~l R. 308 ,.,here the conviction of the o.ppcll"nts 

for murder 1'135 qu(\shcd on the ground of misdircctioh 

by the judge on the effect of dr1.Ulkenness on mens rea, 

Gcoffrey Lane L.S. (as he th'1.n 1-Ias) said at p . 312: 

" Indeed, in C').SCS "Thoro drunlmnness and its 
possible effect upon the defendant's 
IDGns re:} is "1n issue, '1'10 think thnt the 
proper direction to Cl ,jury is, first, to 
~·m.rn them that the meru fact th:. t the 
defendant I 8 mind W3.S ~.ffGctcd by drink 80 

th9.t he acted in a 'Imy in ~'1hich he rTOuld 
not h~vc done hqd he been sober dOeS not 
assist hi r:l at all , provided th.'lt the 
necessary intention ... n.S there . A drunken 
intent is nevertheless an intent . 

Secondly, and subject to this, the jury 
should merely be instructed to have regar d to 
all the evidence, including that relating 
to drink, to dra ... '1 such inferenccs'ls they 
think proper from the evidence, ~nd on that 
basis to ~sk th~ms~lves whether they feel 
sure that at the material time the defendant 
had the requisite intent . 1! 

In n.r.p. v . Ih j o,;ski ( 1976) 62 Criminal 

Appeal R. 262 Lord 3"lmon "t po.gc 275 8Cl id: 

" If appellant killed or committod grievous 
harm vlhil::t he wc:.s dr unlc, this factor 
sho81d be taken into account with all the 
other evidence in dGcidine whether he had 
intended to kill or to commit grievous hrtro. 
If this question ~'las decided in the accused I s 
favour, he :1ould be found not guilty of murd.:3r 
but guilty of mansI'lughter . •• • . .• ••••• •• ••• • •• 
This does not meqn that drunkenness, of 
i tacIf, is cver r. defence . It is merely som..; 
evidence llhich may throw· a doubt upon l'lhether 
the accused h~d formed the specinl intent 



29 . 

which 1'1308 an ossential clement of the crime 
wi th \Thich he wns cfL."lrged. Often thi3 evidence 
is of no a~il boc~usc obviously a drunken 
man ll'lY vTcll be capable of forming :lnd does 
form the relevant Griminal intent; his 
drunkenness merely diminishes his povmrs 
of reSisting tho temptation to carry out 
this intent." 

The question that now ari'3cs is i'fhothor the learned 
tri-:>..l Judgo nropcrly directed the assessors to 
consider the'Evidence of first appellant's 
intoxication in deciding .. ,hother or not the 

prosecution h<1.d proved the nocGssary mental 
clement in the crime of murder . 

There was evidence from sGcond appellant in 
his Charge 3tatcmont uhen he said: 

s :1.id: 

ttr-iy father was drunk . He st'J.rtcd m'lcaring 
loudly. He W<1S throwing things about ." 

In tho Confessional 3tatoment second ~ppe11ant 

"r.ry f"lther wns very angry ,:md was 0.1so drunk . 
He was yelling out o.nd thrm'ling things about. 11 

lIe think these passages are admissible, as tho 
conviction of the second appellant as accessor y 
~ftcr the fact would be affected by the conviction 
of the first "l.ppollant either of murder or of 
[nnslaughtcr . As opposed to this the first 
appellant displayed cl.:m,r thinking wh.:m he "tsked 
his son to assist him in "Trapping Ji tcndr'J.' s body 
in !), s~ck; taking the body to S-:n10ni and depositing 

it on the railw8.Y line at a bend in the track on 
the loconotive drivcr's blind side; covering the 

body llith lcaves; throwing thc sack in which 
Ji tendra' s body l'I8.S 'I'TT3.pped, into the sea . 

In his Confessional BtatcQent he s3id: 
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"1): ~fuen you hit Ji t~ndr'1. w'h:tt did you h3.ve 
in your mind? 

A: Ho toolc my ad vantage i?md W:c1,S spoiling 
my daughter . I thought to finish him . I! 

Also he ~s asked: 

!l ilhy did you t:lkG him 30 far to Sa1'lcni and 
placed him on the tramline?1I 

The first appellant replicd; 

"Th~t llas the only: ideal pl3.ce I thought 
whore ho would bo run Over by the engine 
,'lnd there would be no suspicion. 11 

It tms nccess.'J.ry in our opinion f'or the learned 

trial Judge to direct the assessors to have rogard 
to the vrholo of the evidence, including that 

relating to drink , and to dr~w such inferences from 

the evid .. mcc .:1.8 they sa,,, i'i t; nnd thereupon to .:tslc 

themselves wh8ther they w'erc s~tisfiod beyond 

reasonable doubt thnt at the time first :lppcllant 
hi t .Ji t2ndrC!. over the back of the hend '''i th an 

iron pipe the first appellant had th~ requisite intent 
to kill Or Co.Use grievous h,s,rm . The learned triql 
Judge should in Our Viel" have tClld the assessors th3.t 
thl.' first appellant t'l3.S chargcd with murder, '1nd he 

could not be convicted unlCS3 it was proved beyond 
r0,'lso!19.blG doubt that ho inflicted the bloy, with 
intent to ~urdcr or c~usc grievous hnrm. If 

n~ithor of those l~tter elements is established, 
the :tppellant must be acquitted of murder but may 

1)0 convicted of the lesser offence of lU1.nsl.'3.ughter . 

The issue of drunkenness WqS raised on the 
eVidence . In our vio~{ the extent or degree of 

intOXication wns POculi:lrly for the assessors 
properly directed, to determine, and th0n to 
express their opinions as to whether it h2.d been 

proved to thuir satisfaction that the first appclbnt , 
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despite the effect of the intoxicating liquor which 

he had admittedly consumed, was capable oUforming 

an intent to kill or do grievous harm . The learned 
trial Judge stated in his summing up: 

11 Manslaughter for the purposes of this 
trial arises when a nam in the course of 
an unlawful act causes the death of 
another without the intent to cause 
death or serious bodily hurt ." 

However, in our view he should have directed the 
assessors specifically on this issue and in 

failing so to do has deprived himself of the 
value of their opinion the r e on . 

In his judgment the learned trial Judge said: 

"Accused 1 had been drinking and this no 
doubt helped to increase accused 1 ' s anger which 
was not improved by further drinking 
after the incident . He was sufficiently 
sober to take the body with accused 2 ' s 
hemp to a bend on the track at Saweni and 
place it on the locomotive driver ' s blind 
side of t9€ bend . 

Malice aforethought is clearly 
indicated by the weight of the bl ow and 
it being aimed at the back of the head . 
The medical evidence showed that it 
caused cerebral oedema from which Jitendra 
died ." 

No doubt the learned Judge had in mind the 

question as to whether , considering the amount 

of liquor consumed by the first appellant, the 

Crown had proved the specific intent requisite 

to substantiate a charge of murder . But at no 

time in his summing up does he specidically direct 

the assessors that they should consider whether , 

at the actual time of striking the blow, it had 

been proved that he was not so intoxicated that 

he was unable to form thaifintent . In our view 

yhere was a non- direction of the assessors 
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amounting to a misdirection on an important issue; 

and this ground of appeal must therefore be 
decided in favour of first appellant . Before 

giving a decision as to the result of our finding 
on this ground, we shall deal with the other 
grounds submitted by first appellant. 

As to grounds 11 , 12 and 13 we are unable 
to find any merit in these grounds; and at the 

conclusion of the case for the appellants 

prosecuting counsel was advised that he was not 
called upon to reply on any of them . 

Ground 1(a ) - The law on the subject of 
separate trials wa i set out authoritatively in 
Grandkowski (1946 ) 1 All E. R. 559: 

"Where the essence of the case is that the 
accused were engaged on a common enterpEise 
it is right and proper that they should 
be jOintly indicted and jointly tried . 1t 

As was said by Lord Goddard L.C.J. at page 561: 

"The law is and always has been that this is 
a matter of discretion for the Judge at 
the trial •• . The discretion no doubt must 
be exercised judicially that is not 
capriciously. The Judge must consider the 
interests of justice as well as the 
interests of the prisoners . It is too 
often nowadays thought , or seems to be 
thought , that the interests of justice 
means only the interests of the prisoners . 

If once it was taken as settled that 
every time it appears that the prisoner as 
part of his defence means to attack another, 
a separate trial must be ordered, it is 
obvious there is no room for discretion 
and a rule of law is substituted for it ." 

Grandkowski ' s case was followed in R. v . Buggy 

(1961 ) 45 Criminal Appeal R. 298, a case of joint 
trial of principal and accessory , and we are 

satisfied that the aame priniciple applies here 

and that the learned Judge acted correctly- in 

• 
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refusing separete trials . 

In the result, first appellant ' s appeal 

has succeeded only on Ground 10 . For the reasons 
already given the conviction of first appellant 
is set aSide , and in its place we enter a 

conviction of manslaughter . On this conviction 

we impose a sentence of ten years ' imprisonment, 
to take effect from the date when the original 

sentence was imposed. 

Now we turn to the appeal of the second 

a ppellant . As has already been stated , many of 

the grounds are merely repetition of those put 

forward by the first appellant and have already 

been dealt with in this judgment . Grounds 5 and 

6 do not call for consideration, as nothing has 
been put forward to show that the learned trial 

Judge was wrong in admitting the statement of 
the second appellant . 

Ground 14 will be covered by what follows . 

Grounds 15 and 16A by the second appellant 

are connected and relate to the question of his 
knowledge that the crime of murder , to which he 
was charged with being an accessory , had been committed 
when he rendered assistance . As formulated, t h e gr ounGs 
reads: -

"15 . Tha1]'the Learned Judge erred in not 
directing himself and the Gentlemen 
Assessors that before any person charged 
with the offence of Accessory after the 
fact to Murder , it must be proved that the 
accused had prior knowledge that the 
principal offender was guilty of murder 
and that the accused then did receive or 
give assistance to the principal offender 
in order to enable the principal offender 
to escape punishment ( See Section 423 of 
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the Penal Code ). There was no evidence 
that the Appellant had the requisite 
knowledge as to the guilty of the First 
Appellant of the crime of murder when the 
Appellant rendered assistance as alleged 
by the Prosecution . The Learned Trial 
Judge ' s failure in this regard has caused 
a substantial miscarriage of justice . 

16A . In the light of the Learned Trial 
Judge l s finding of fact made by him in his 
judgment (see page 333 of the Court Record 
and also his views expressed at page 345 
thereof) as to the time of the death of the 
victim Jitendra , he erred in not holding 
that the Second Appellant could not in law 
be guilty of the offence of Accessory after 
the fact to j\1urder, contrary to Section 
423 of the Penal Code." 

The second appellant was charged under section 
247 of the Penal Code (Cap . 11 ) which reads: -

11247 . Any person who becomes an accessory 
after the fact to murder is guilty of a 
felony, and is liable to imprisonment for 
seven years ." 

But the definition of an accessory after the fact is 
contained in the first portion of section 423: -

"423 . A person who receives or assists 
another who is, to his knowledge, guilty 
of an offence , in order to enable him to 
escape punishment, is said to become an 
accessory after the fact to the offence . 1t 

As is stated there, before a person becomes 
an accessory after the fact he must be aware that 

the person he assists is guilty of an offence, in 
this case murder . 

The first finding of fact referred to in 
Ground 16A is contained in the learned Judge ' s 
judgment and reads as follows: _ 

" Following my summing up I am satisfied 
that the accused's death was to a heavy blow 
to the back of the head with a substantial 
weapon . I accept Dr . Gounder's evidence 
and find that the blow was struck between 
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10 p . m. and 12 mid- night on 21 . 11 . 79 and 
could not have been inflicted by a cane 
train after 12 . 20 a . m. on 22 . 11 . 79 . I 
also find that Jitendra lost consciousness 
almost at once and that he would have 
to be transported to the part of the rail 
track where his corpse was found . From 
the medical evidence I conclude that he 
must have died not sooner than 11 . 30 p . m. 
nor after 1 . 30 a . rn . Therefore he was 
dead when P.W.11 ' s locomotive ran over 
him . " 

The second reference is to the reasons 
given when sentence was being passed . It is not 
strictly referable to the question of conviction 

but in fact merely states what is discernable 

from a perusal of the record of evidnece . The 
learned Judge said: -

" For all the accused 2 knew he may have 
been placing a live person on the track .1t 

The point is that there was no evidence 
that death had occurred to the knowledge of the 

second ap~elJ.ant at a stage while he was assisting 
his father in order to enable hi~ to escape 

punishment, in terms of section 423 of the Penal 

COde . There is thus no evidence that the felony 
of murder , which woulcl not be complete until 

death occurred, had been committed by the first 

appellant to the knowledge of the second appellant 
while he was still assisting . It was therefore 

not open to the court on the evidence to convict 

the second appellant of being an accessory after the 
fact to murder . 

It was open to the court , however , to 
adopt an alternative course . It is stated in 

10 Halsbury ' s Laws of England (3rd Edn . ) p . 303 
Note ( q) _ 

"Thus, if A wounds B mortally , and after th e 
wound given , but before E I S death , C with 
knowledge of the wounding, assists A, then 
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C is not an accessory after the fact to 
the homicide ( 2 Hawk , P.C. , c . 29 , s . 35 ) ; 
4 BI . Com . 38 ) ; but semble he might be an 
accessory to the fe l ony of maliciously 
wounding with intent to murder or to do 
grievous bodily harm ." 

In the present case the Supreme Court had the power 
under section 163(2 ) of the Criminal Procedure 

Code to convict of a cognate minor offence if the 
facts proved reduced the offence charged to such 

minor offence . Section 163 reads: -

" 163 . (1 ) When a person is charged with an 
offence consisting of several particulars, 
a combination of Some only of which 
constitutes a complete minor offence, and 
combination is proved but the remaining 
particulars are not proved , he may be 
convicted of the minor offence although 
he was not charged with it . 

( 2 ) When a person is charged with 
an offence and facts are proved which 
reduce it to a minor offence , he may be 
convicted of the minor offence although 
he was net charged wi th it . " 

In dealing with a similar section in the Solomon 
Islands Criminal Procedure Code, in Gwangario 

Tulofia v . Reginam (1971 ) 17 F.L.R . 228 , 234 this 
court said: -

"Having perused the case of R. v . Kelly 
(1963 ) 3 All E.R . 558 we are of opinion 
that subsection ( 1 ) does not apply . The 
charge was murder , the particulars of 
Which do not necessarily include 
aggravated assault . A section in similar terms 
to subsection ( 2 ) however , has been 
construed in East Africa as permitting such 
a substituti on provided the lesser offence 
is cognate in character and provided the 
accused person had a fair opportunity 
of making his defence to the alternative 
charge . vIe refer to the cases of 
RObert Ndecho v . R. ( 1951 ) 18 EACA 171 
and Dracaku v . R. ( 1963 ) E. A. 363 . The 
conditions mentioned are amply fUlfilled 
in the present case . " 
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The minor offence we would refer to here, is 
the felony of being an accessory after the fact 

(cont r ary to section 424 of the Penal Code) to the 
felony of unlawfully doing grievous harm to 

Jitendra Singh (Penal Code section 258 ) . It is 

ample clear from his statements that the second 

appellant knew that the first appellant had hit 

Jitendra Singh heavily enough on the back of the 
head with an iron pipe to render him almost 

immediately unconscious ; and that to the appellant ' s 

knowledge he remained unconscious until left on 

the railway line at Saweni . It is to our mind 

incontrovertible that the second appellant was 

appellant was aware of the serious consequences of such 
a blow and become an accessory after the fact 

to the offence we have mentioned . The offence is 

clearly a minor and cognate one , and the second 
appellant had every opportunity of making his 

defence to it . It was there f ore open to the 

Supreme Court to have imposed that conviction . 

Vie are satisfied therefore that the case 
is one which calls for the exercise of our powers 
under section 24( 2 ) of t he Court of Appeal 
Ordinance ( Cap . 5 ) which reads: -

" 24 ( 2 ) "There the appellant has been 
convicted of an offence and the judge could on 
the information have found him guilty of some 
other offence , and on the findings o~ the 
judge it appears to the Court of Appeal that 
the judge must have been satisfied of 
facts which proved him guilty of that 
other offence , the Court may , instead of 
allowing or dismissing the appeal , 
substitute for the verdict found by such 
judge a verdict of guilty of that other 
offence , and pass such sentence in 
substitution for the sentence passed at 
the trial as may be war ranted in1aw for 
that other offence , not being a sentence 
of greater severity ." 

, 
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We therefore set aside the conviction and 
sentence of the second appellant on the c harge of 
accessory after the fact to murder and substitute 
a conviction of being accessory after the fact 
to the felony of unlawfully doing grievous harm 

to another, contrary to section 424 of the Penal 
Code . 

The maximum punishment under section 424 is 
imprisonment for three years and in the 

circumstances of the case , which we need not 

repaat , we impose a sentence of eighteen months ' 
imprisonment to run from the commencement of the 
original sentence . 

What wc have said on these grounds also 
disposes of the remaining grounds put forward by the 
second appellant . 

( sgd . ) T. Gould 
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