f.THE FIJI COURT OF APPELL

Civil Jurisdiction

1 \ppeal No. 51 of 1979

aticen:
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fa V.Ps

DUKHI s/o Ram Lal
PARMANSLND s/0 Dukhi
ARUN KUMAR s/o Dukhi Appellants

and

MAGANBHAT
s/o Prabhudas Patel

RATIL.LL s/o Chhotabhai Patel
RAMESH s/o0 Chhotabhai Patel
MATILAL s/o Chhotabhai Patel
Respondents

s Patel for the Appellants
il Potel for the Respondents

¢ 9th June, 1980

Judgment s 27/6/80

JUDGMENT OF THE COURT

This is an appeal against an order of the
¢ Court of Fiji at Lautoka that the anpellants
r up posscssion of shop No.1 2and other premises
ed by them in the respondent's building on King's
Ba Town.

The respondents, on the 18th May, 1979, made
ir 2application for this order by summons und.r Section
20f the Land Transfoer ict, 1971, which cnables
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yarious categories of persons to call upon a person in
Posscssion to show causc why he should not give up
Possession. One such c~tegory, specified in paragraph

{c) of the scetion, is a lessor against a tenant to

whor: ~. :2gal notic:c to guit hn3s been given and has cxpirail.
Unicr 3cction 172 it is for the person summoned, if he
aprenrs, to show causc why he refuses to give up

Posscssion and if he proves to thoe satisfaction of tho
Julge a right to posscasion, the summons will be dismisscd
Or the judge may make any order and impose any torms he

my think “it.

Affidavits were filed on both sides but we do
find it noressary to go in detail into the evidence.
respondents' case was that they were the owvmers of
premises and that the appellants had at first become
$hoir tenonts by transfer from an earlier tenant for the

Petober, 1977. Thereafter it was alleged that the -

D b3 remaincd on as monthly temants at a somowhat
inecrenscd rental until they were given notice to quit by
Blettor of the 28th Jeptemboer, 1978.

The appellants bnsed their claim to a right to
08scssion upon oral communications allcred to have been

ade to them by Ratilal s/¢ Chhotabhai Patel, on» of the
ondents. They alleged, variously and inconsistently,

t that Ratilal had represented to them th-t the ten-yaar
y the residue of which they were in process of acquiring
24 not expire until 31st Decomber, 1981, and subscquently
9% R2tilal had promiscd them a new tenancy from tho

5@ ¥y of the ten-year term cn the 31st October, 1977,

$il 31st December, 1981. The first of thesc versions

8 put forward in a letter (set out in full later in

18 judgment) from the solicitors for the appellants

dted the 30th October, 1978, which is only onz day before
8 respondents had required them to give up the v»remiges.

@ second version was containcd in an affidavit by the
ppollont Dukhi 4 :.ted the 12th June,
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-”79, and filed in the procecdings. 3uch inconsistency %

not but tell heavily agrinst the appellant's veracity
in the whols cnsa.

" The learned judge was not satisfied that a

ht to possession had beon shown, nor that it was a

a82 which rzquir:l refercence to the onen court procedurcs.
8¢ noted the inconsisteney we have mentionel, 2nd was of
pinion thot even on their own ease the appellanics had

ot shown any such right, ad they had not complied with
gondition they claimed hng becen imposed. Bubt the real
jurport of the learned judge's julgment is that he did

0% belicve the appellants' case. He said s

" I cannot believe that if the defendant

had got such congent ovenfrom onc of the
plaintiffs as he alloges that he would not have
rressed as firmly as possiblce for some tangible
proof or cvidence of such consent. I ecan

only presume that the plaimtiffs did defendant's
continuation in ocecup~tion as a monthly tenant,
'nd the defendant took a calculated risk that he
would be able to stay on long cenough to make the
venture worthwhile,"

This basic opinion, from which we find no
gagon to differ, really disposcs of tha matter and
2rs it unnceessary for us to discuss = ground of

-

relating to ageney, based upon whnt the respondent,
Wilnl, is 3lleged to have said.

fle would not have found it necessary to

orve this judgment were it not for two now grounds of
up in by leave of the court at the last minutc.
Q¥ “re in fact only one, and re~d :-

"4.  That the learned trial Judge crred in law
and in fact in presuming tht the tenancy was
terminated when there was no 2vidence of proof
of service of the notice to quit in terminating
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.the tonmey- whiehawhs o33onkial t- :the
7 jufiwdichion of -the Courtl

De That the learncd trial Judge was wrong
in law in making the order for possession
against th: Appellants when the proof of
service of the notice to quit was not
clearly establishod by tha Respondent and
or should have dismissed the sumions or
adjourned the whole ~ction for hearing in
onen Court."

It is conceded that this point was net raised
in thz court below, either in thce affid~vits or by
counszl in argument. Counscl for the appellants, however,
reliecd on two judgrients of this court in which it w~s
held th-t proof of the serviece of a notice to quit at a
Ante when it woul?® be offective to terminate the tenancy,
is 2 matter which gocs to the jurisdiction of the Suprome
gourt to maka an order in reliance upon Jection 169(c)
nf the Land Transfor Act, 1971. The cases are Vall-bh
s Premji v. Vinod Lal and Others (F.C.A. Civil Appenl
No.70/1974) and Abdul Aziz v. Mariben Brijlal Kanadia
ond ‘notheor (F.C.A. No.53/1978). It is therefor:
neecass .ry to ascertain whnht happened in the prescnt case

in rolation to the notice to quit.

For this purpesz it is to boe taken as common
ground th-t the monthly tenancy commenced on the 1st
Novemter, 1977« Paragraph 15 of the affidnvit of tho
:rospondant, Maganbhai Prabhudas Patel, roads @ B

"15, That on the Plaintiffs instructions
their 3Jolicitors Messrs 3tuart, Reddy &
Co, wrotc tc the 2efendants on 18th
3eptoember 1978 torminnting their nonthly
tenancy. 4 copw;of tinnt letter is anncxoed

hereto marked 'C'."

The copy of the letter exhibited reads ¢



_"tl't, Rq\ldy & coo P.On Rex 60
SRELSTE3 AND 30LICITORS Narara Parzde,
QOB 35TON 23 7OR OATH3I Inut-ka.

BT RAM RTDDY Telenhone 60044
lotary Public 60089
SUNSNDRA CHIMANBHAI PLTAEL 60098
00D RUM.R “ALYAN Lautoka, Fiji

28th S3eptember, 1978
8. Dukhi & 3ons (o firm!,

ukegpers,

re: Your Landlords - Maganbhai f£/n
Prabhudas Patel, Ratilal, Ramesh
and Matilal all sons of Chhotabhai
Patel

Wo are ~eting for your landlords abovonamed.

For and on bchalf of our clicents wo hereby give
lbone calendar month's notice to vacate and deliver
EPosscssion of the Shop Preomiscs with ~ttachod Toilot
Bl Bathroom on the ground floor of our clients' building
B%c on Lot 3 Deposited Plan 2542 compriscd in
fificate of Title 11175 on Kings Road, Ba Town

you have becen occupying as 2 monthly tconant.

By
o

Take notice that unless you vacate and deliver up
38ion ~a recquested on or before the 31st October

We arc instructod to issue 3Supreme Court Proceedings
st you for recovery of poasscssion of the prcmigcse.

" Pleasc b adviged that any rent yoo may nay to our
nts ftor the dnte of this notice will be ~ccertted

it prejudice and should in no way be troatod as
j|ating any form of ten~ney.

Yours foaithfully,

STUART, R3IDDY & QC.
Per: 8Sgd. "
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By lettor dated the 30th October, 1978, the
appellants' solicitors replied as follows

"J\HU KHAN & 3AHU KHAN Telephonc: Office 74040
BARRISTARY & 30LICITORS Residence 74215
COMMISSIONERS TOR OATHS '

NAZERM CHAMBR"S,
P.0. Bex 179,
';I.'lHi S.J;LHU KH:LN LIIIB’ BA, FIJI.

M.3. 349U KHAN LL.M. Ph.D

3.D. 3\HU KHAN ; 30th October, 1978,

(Iincoln's Inn) Our Ref: 5/14
Your Ref: BCP/jp

Messrs Stuart Reddy and Compahy,

Barristors and Solicitors,

P.0. Box 60,

ZAUTOKA .
Dear Sirs,

re: Your Landlords = Maganbhai f/n
PZ~bhudas Patel, Ratilal, Ramesh and

Matilal all sons of Chhotabhai Patel

We have beon instructed 'y Dukhi and Sons to refer
to your letter dated 28th ultimo. with instructionst ‘to

roply.

Our client is absolutely amazed to learn of your
elients stand. Your clionts are well awarc that when he

the condition under which Ram Geer was holding the shop
in question was that the tenancy was until the 31st

day of December, 1981, Our client made it very clear to
ur said client that it was on th-t bagis that our

ient was purchasing the Misiness.

C\>



Oftherwise hc would not hove purchascd the same., Now it

geens yourcyvlisrdt made gross misrcpresentations to our
‘elient.

Accordingly, ~ur client giving your client notice
vhnat if thev take steps to eviet our client then our clicnt
' will defcend the same and also claim damages for
‘misrepresentations. Your clients are estopped'from

| bringing the actions.

Yours faithfully,
HHAN AND SAHU KHAN

fPer: 32d. n

In their reply dated the 19th January, 1979,
Messrs 3tuart, Reddy & Co. claimed that the monthly
tenancy had been properly terminatzd by their letter of
the 28th Scptember, 1978, and the correspondence terminated
at that point.

Clearly thc appellants, in their solicitors'

= letter of the 30th October, 1978, were basing their claim
to possession upon the allecged assurunce by Rati Ial that
the ten-year tenancy did not expire until 31st December,
1981. They made no challenge to the notice to quit as
such ~ndi have ncver donc so until the. 146t monent in

this appeal, when they allcged that "proof of service"
was not established. Service wns of course proved by
ndmission in the correspondence. As to the actual date
of service it is to be remembered that, since the passing
of the Property Law Act, 1971, and in the absence of
express agrcement the matter of notice to gquit is no
longer governad by the common law. Section 89(2)(b)

of that Acts reads :

"89(2) 1In the absence of express agreement
between the parties, a tenancy of no fixed duration
in respect of which the rent is payable weekly,
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£ onenthly, <yoordy or for ~ngy sthos pegurring.perioda
nmay be terminated by either party giving to the
othzr written notice as follows :

(a) .c..'.l--oio-o--aoootﬂloaolloncot..'...l.i

(b) where the rent is payable for any recurring
period of less than one year, notice for at
least 2 period equal to one rent period
under the tenancy and expiring at any tine,
whether at the end of a rent period of not."

It has not been contestel that the increased
renial payable by the appellants after fhe 31st October,
1977, was payable oalendar monthly and therefore the tenancy
was determinable under the section just quoted by one
calendar month's notice expiring at any time. The former
comuon law requirement that the notice must expire ~t the
end of a rental period no longer applies,.

The letter from 3tuart, Reddy & Company of
the 28th 3eptember, 1978, containing the words - "we
her=by give you one calendar month's notice to vacate
@and leliver up;p- - wz¥iaqm, complies with Section 89(2)(b);
it termin~ted the tenaney ons calendar month from the
receipt by the appellants of the letter, or (for the
section contains the words "at lcast") on the 31st Octobor
1978, whichever was the later. As has been noticed,
the proceedings for ejectment did not commence evidence
the letter was rcceived on some date between the 28th
September, 1978 and the 30th Octoter, 1978; prima facie
it validly terminated the tenaney on a date which would
be clear to the appellartes anl pricr to the commencement
of the litigation. No attew s L2z baen nmade to establish
or put forward any clair +o uncertainty in relation to
the notice,
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This ground of sappeal therefore algo fails
the appenl is dismissed with costs,

(3gdy) T. Gould

VICE PRISIDENT

(3gd.) C.Cs Marsack

JUDGE OF APPRAL

(Sgd.) G.D. 3peight

JUDGE OF IPPZAL




