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FPSA :

LTA:

Mr N Tofinga

Mr V Vosarogo

T}ECTSTON

between the FUi Public Service Association (the "AssociationJ

Trarnport Authority (the "AuthorityJ concerning the termination of

Pita Tuiloma (the "Grievofl'
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was repotted by fte Association on 8 Jurxe 2001. The repoft was

27 Ju$ 2A0L by he Permanent Secrctary who subsequently

Dispute tc a Disputes Committee. As a consensus decision was not

Minister authorized tre Permanent Secretary to refer tre Dispute to

Tribunal for settlement pursuant tto section 5A{5Xa) of the Trade

CW.97.

res refened to the Permanent Arbitrator on 26 October 2001 with

Erns of reference:

#ilement over the termination of Pita Tuilomq Senior
(trter with eM from 37 Janaary 2007, The Union

flnt the termination was wrongl harsQ premditated
iB jurisdiction",

llffi for preliminary hmring on 10 Decernber 2001. On that

we directed to file preliminary submissions no later than 28

ild frte Dispute was listed for hearing on 30 April 2002.

fled ib preliminary submissions on 1 March 2002 and the
qr 7 March 2002.

czrme on for hearing on 30 April 2002, hS parties indicated

ld in a position to proceed with ffie hearing. As a result the
vacated the hearing date and refixed the hearing of the

2A42.

Proceedings had been commenced in the High Court in a

hearing date was also vmated and the Dispute was listed for

; 30 September and 29 November 2A02.
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Court delivered its Judgement in the State *v- The Arbitration Tribunal

(JR No.1l of 2002) on 15

was ffren listed for nention on 19 November 20M" On that day the

ra listed fur hearing an 24 January 2005. Howerer, the Authority was

position to proceed and the Dispute was again listed for mention on 26

200s.

of the Dispute commenced in Suva on 10 May 2005. It was

part heard to 21 June 2005 and concluded on that day, Each party

witress to give evidence. At the conclusion of the evidence the

and were granted leave to file final written submissions. The

ned its final submissions on 18 July 2005. The Association filed

srrbmissbns on 4 August 2005 and by letter dated 18 October 2005

indlcated to the Tribunat that it did not intend ta file a reply

ommenced employment with the Public ftwice as a clerical officer

of Land Transport an 24 September 1990.

@Ed 25 January 2000 the Seretary for the Public Seruice informed

of Road Transport ffiat :

is granted to release [*lr Pita Tuiloma, Senlor Clerical
on fuil time studies at EIT to purcue a Diploma in Business
(Itlanagement) with effect from semester + 2000 for two



advire the officer ta submit his completed bond
(in daplicate) and to collut his sponsorship letter for
ftom the uffiersignd at tfie Centre for Training and

(CTD) I$asesei

lettsr dated 3 February 2000 from the Public Servhe C.ommission

b the ffii Institute of Technology. The necessary Bond

rerc o<ecuted by the apprcpriate parties.

rc absent from work on and frcm Wednesday 24 January 2001 up
Tueday 30 January 2001 being a total of seven days.

Manager Hurnan Resource andAdministration (MHRA) wrote an

to the Grievor informing him that
formal pafts, the Memomndum

dated 31 January 2001

to have rsigned. Omifting

inform that you arc hereby deemd to fiave resignd
to report tu duties with etrut from 24/Ot/0I to

relase was granted to you to r#ume study tave at
have yoa submittd any resulE for &mester I and 2

2000.

d this memorandum, AccounB is hereby informd to
shrf ffistiye from the next salary dated ie, pay no,

@y the Grievor wrote to the chief Executive of the Authority in
Memoandum, The Grievor explained that he had found

a subject which meant the loss of his pSC Scholarship. He

i+a

away frorn work hying to raise the funds to continue the

u; i .:i-j-.rf s:il'!ij;__:.-"1:r..
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Fle also explained that he had a clear understanding with MHft1d

ttre need to attend at Fff for pre-enrollment.

pointed out that he had not been given any opportunity to explain

ard had as a result not been afforded natural justice. He asked for

b be reconsidered.

atso dealt with the question of ffie results. He pointed out that

1 resulb had been fonrlarded and were on file. Semester 2 results

ytt furmatly available. In fact, the material presented to the Tribunal

tfre formal notification of results was dated 6 February 2001 and

the Grievor's information that he had fuiled one of the three subiects

h Semester 2 of that year.

should state that the issue of the results does not have anything to

&erred resignation.

Itbnnmndum dated B February 2001, the

after thoroughfy considering his explanation,

absence as a deemed resignation remained.

appropriate to refer to PSC Circular No.10 of 1995 dated 5 April

stject rnatter concems, amongst other things, vacation work for

and attending local institutions. The circular pints out

arc rcquired to work during heir vacations, Clause 3 (III)

efiect ftom the date of the Circular:

MHRA informed the

the decision to treat
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'During the christmas hrcalc, offrcers wiII be allowed two (2)
udts lave immdiatety after the end of semester fufore b"ir;
twlld to daty, They will fu rcleasd ftom dutr a wuk prior io
Ap commencement of the new semeste(,

ffi1 Almanac showed frat pre-enrollment and payment of fees for all
@rnmerrced on Monday g January 2001. It would appear that
1 lectures commenced on Monday 19 February 2001.

the Grievor pointed out that at the end of semester 2 in 2000 he
b work immediately and had not utilized th€ two weeks leave to

urc enutled under circular 10/gs. The Grievor also stated that as a
rctice it was not necessary to complete a leave application to enralt

student.

acepts that the Grievor was absent from work for seven days. The
arepts that the Grievor dld not offer any explanation for his
1 fubruary 2001 after he had received what in effect was a
Enninating his employment as he was deemed by the Authority to

The Tribunal accepts the Grievo/s e:<planation for his absence.
is supported by the documents tendered as evidence and was
drallenged by the Auffiority during he course of cross-

the Authority

taken under

) .

to treat the seven days absence as a deemed
Regulation 20 of the public Service Regulations
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20 of the Regulations so far as is relevant, sbtes:

.(7) Thr's Regulation applies to an employee who is absent frcm
Artf withou{ leave and dos not have a rmsonable excuse for
tp abrence'

(2),.,,,,

If, within 7 days of the bqinning of the absence, the
employe does not tetl the commission the reason for the
ansence and the expctd date of his or her return to daty,
the ernptoy* is taken to have tesigned from tfie publk
*ryice-and forfeits aII rights and entitlements in relation to
the employee's public senice employment'

The Commission maY duide that:

(a)

(b)

sabrqulatian {3) des not apply to the employee, or

subrquation (3) applies to the empbyee but the
emptiyee dres not forfeit all or particular righ$ and
eniittirrcnts in retation to the employee's public
service emPloYment,

This regulation does not prevent the employe from fuing
disiplined under these rqulations for tfie absence''

is really concemed with two issues relating to Regulation 20. The

the Regulation was applicabh to the Authority and tfe Grievor.

b whether the application of the Regulation by the Aufiority was

fair.

was established by ffre Land Transport Act 1998 and assumed the

the former Depaftment of Road Transport with effect from 10 July

19 (3) of the Land Transport Act states:
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Authority maf enter into an agreement with the Puhlic
p Commission to provide for the sacondment of public

to tfie ffirvbe of the Autfiority on sach terms and
as maf be spffiM in the agreement"'

view that this provision deals with fte on-going employment

servants who formerly wor{<ed witlr the Department of Land

ufio were to move across to the newfy created stafutory

b in addition to fie general power to employ peruons necesmry for

out of the provisions of the Act which is contained in section

ts satisfred that although there may not have been a formal written

srtemptatd by section 19 (3), ffie Authority had, by its actions,

secondment of former employees of the Depaftment of Land

Aufiority.

and the Public Seruice Commission then entercd into an

28 July 2000 with the Association. Clause C of that Agreement

of all the permanent establisltd and
staff of the former Department af Road Transprt

fun sxonded to the Land Transport Aathority by the
Commissbn. sfiaII be absorh& by the Land

AathoriU with #ut from I0 July 2000'.

seruke terms and conditions of employment
b aII staff slrall continue to apply from lO July 20OO to

2OOO or until a new Collrctive Agrwment is
Mween the Government side and the Assuiation",
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that a Collective Agreement was not conctuded between the

7 Decernber 2001'

: Tribunal has conduded that in Janmry 2001 the Grievor was

tp Au$roriff on he Public Service terms and conditions of

rcabbatthetime.Thetermsandconditionswerecontainedin

ffirrrrelrsffiePublicserrriceActlgggandthePublicService
ard included Regulation 20'

r tlrat the definitions of "employee" and "public servke" in the

erdude employees of statutory authorities' It is the definitions

rry fur the Agreement of 28 luly 2000 to expressly state

ondition employment of employees absorted by the

2000 should be the same as those applicable to the public

tonotethedcis ionof theHighCour tofF i j i in the

was an application for ludicial Review of Award No' 9 of

The same parties were involved in ilrat Dispute whkh

trcs. In particular the Court was required to consider the

fiy 20m between the parties and disciplinary proceedings

Act and Regulations'

tre view that since all the actions taken by tfre Authority

E Service Act and Regulations and as he Grievor in that

rte) was govemed by the Public Service terms and

it was logicat to conclude that tlre disciplinary action

4
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trcsbd in the Public service commission (see page 11 of the

of hat recent High court decision, the Tribunal feels compelled to
the Public service commission or ib deregate was the appropriate

b proceed against the Grievor under Regulation 20 of the public

tfie Tribunal is not satisfied that the Auffrority has acted reasonably
ls &cision to treat the Grievor's absence as a deemed resignation.

(1) states that the Regulation itself onty applies to an employee
without leave and does not have a reasonable excuse for the

The Tribunal is satisfied that a reasonable employer having considered
apbnation pmvided by the Grieror would have concluded that the
reasonable. subregulation (+) (a) cbarty contempfates a reasonable

prwided by the employee some time after the seven days absence
|rc rehrmed to work,

tfe Grievor should have been given the opportunity
or excuse prior to the Authority bking the decision

to provide his

that the seven
should be deemed as resignation from the Authority.

b the iisue of appealing, ffiere is no evidence or ma€rrat to suggest
gie/or ffils pre/ented from exercising any right of appeal he may have

to sections 25 and 26 of the public Seruice Act 1ggg.

the Tribunal is satisfied that the Authority has acted beyond its
ard that its decision taken under Regu{ation z0 (3) was unfair. The



l l r b

-  11-

be re-instated from the date on whkh the deemed resignation

; the Tribunal is satisfied that ffre Grievor should have been

employee by making solre effort to inform the Authority at

3!5errce as a rnatter of courtsy as to he reason far his absence

. Under the circumstances ffre Grievor is to be paid six

of salary and the balance of the time is to be deemed as leave

AWARD

outside 
'rts jurisdiction by proceeding to deal with the Grievor

Tt of the Public Seryhe Regulations 1999.

to beat the Grievo/s seven days absence without leave

was unfair and unrmsonable.

reinstated with effect from the date on which the deemed

He is to be paid six months arrears of salary and the

os leave without PaY.

3 
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ARBITRATION TRIBUNAL

day of November 2005


