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IN THE SUPREME COURT OF WESTERN SAMOA 

HELD AT APIA 

DIV. 21/93 

BETWEEN: BETTY ELISARA c,T \-ai\-ase­
uta, ~arried ~~man 

Petitioner 

AND: MATAESE ELI SARA 
~~~~~--~~~~~ 

of 
Vaivase-uta, Consultant 

Respondent 

AND: NETIKERISOMA 
~~~--~~~~~~= ° f 
Vaisigano, Secretary 

Co-Respondent 

Counsel: P.A. Fepuleai for petitioner 
L.S. Kamu for respondent 

Hearing: 23 & 26 August 1993 

Judgment: 22 November 1994 

JUDGMENT OF SAPOLU, CJ 

During the hearing of this case, four broad issues emerged for 

decision by the Court. These are the petition for divorce on the 

ground of adultery, division of the matrimonial properties, custody 

of the children of the marriage and maintenance. I will deal with 

those issues in that order. 

I 
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1. Divorce: 

The petitioner, the t~ife. and the respondent. the husband are 

a married couple having been married on 5 January 1980. In the 

firs~ quarter of 1993. ~h~ nptitioner KSS under suspicion t~~t her 

husband, the respondent, ,,;as ha,-ing an affair h-ith the co­

respondent. The respondent ~a5 director of the Department of Lands 

and Environment until near the end of 1992. The co-respondent was 

a secretary in the same department. Due to-her suspicions, the 

petitioner and her cousins kept watch of the respondent's 

whereabouts on the nights that the petitioner ~nd the respondent 

were not together. Then one night in the beginning of April 1993, 

the petitioner asked the respondent to drop her off at her family 

at Sa,,"alalo. Not very long after the petitioner was dropped off, 

she headed back with her sister and cousins to their matrimonial 

horne at Vaivase-uta. When they arrived at Vaivase-uta the lights 

downstairs of the matrimonial home were on but not the lights 

upstairs. The respondent came out of the house and asked the 

petitioner as to why she was there. The petitioner gave the excuse 

that she was there to look for a parcel. She searched every 

bedroom in the house and found the co-respondent in one of the 

bedrooms half-naked. She told the respondent this is the last time 

you ~ill see me again in this house and then left. The 

petitioner's sister also testified that she saw the co-respondent 

half dressed inside the matrimonial home at Vaivase-uta on the same 

night. 
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In his evidence, the respondent admits having committed 

adultery with the co-respondent. He says he has never denied to 

his ~ife, the petitioner, that he had committed adultery ~ith the 

co-respondE:r,t. The cc;-re~rcndent did not: appear to g'i,,-!? 2\·idencE:. 

On these evidence, I find that the ground of adultery alleged in 

the petition has been established. Accordingly a decree is granted 

to dissolve the marriage of the petitioner to the respondent. 

That brings me to the question of matrimonial properties. 

2. Matrimonial Properties: 

Facts: 

The petitioner and the respondent were married on 5 January 

1980. The petitioner at that time was a clerk and the respondent 

a qualified surveyor. They have three children of their marriage; 

the eldest, a boy, was born in 1981, the second child, .a girl, was 

born in 1985 and the youngest, another boy, was born in 1987. It 

appears from the respondent's evidence that this marriage was a 

happy and harmonious one. 

Before the respondent and the petitioner were married in 1980, 

the respondent had already acquired the half acre of land on which 

the matrimonial home is situated at Vai vase-uta. The land is 

registered under the respondent's name but he says that the land 

was purchased with savings by his mother and therefore belongs to 
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his ~hole family including his parents, brothers and sisters. The 

only reason ~hy the land was registered under his name was because 

at the time the land was purchased he was about to set up his firm 

of surveyors and he needed the land as security for 3 ban~ loan. 

All along it has been his intention to convey the land back to his 

parents as they are the ~eal owners. Cp to now the land ha~ not 

been conveyed to the respondent's parents. There is no evidence 

from the peti tioner to contradict or counter. this part of the 

respondent's evidence. I~ is therefore clear to the Court th~t the 

land at Vaivase-uta on which the home is situated is a pre-marital 

acquisi tion by the respondent to which the peti tioner made no 

contribution to the purchase price. 

After they were married, the petitioner was employed in the 

surveying firm which had been set up by the respondent. She did 

secretarial type of work. She was paid a salary for her work by 

the surveying firm which was really controlled and run by her 

husband. The respondent's brothers also worked in the surveying 

firm and were paid salaries. In 1985 the matrimonial home at 

Vaivase-uta was built. The respondent says that 95% of that house 

was financed from the profits of the surveying firm and 5% from 

contributions by his brothers and sisters. The petitioner disputes 

this She says that the house was financed entirely from the 

proceeds of the surveying firm. While I accept the evidence given 

by the respondent that his brothers assisted with the construction 
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of the ¥aivase-uta house in terms of labour, I take the vie~ that 

the actual funding for the house came from the proceeds of the 

surveying firm. 

\o~ the house ~hen completed is a t~o s~orey building with 

eight bedrooms. The respondent says that the house ~as iniended 

for him, his wife and children and for his brothers and sisters, as 

well as his parents to live in on their retirement as pastor and 

wife in the Methodist Church. During the marriage, the respondent 

and the petitioner lived in the master bedroom. The children lived 

in another room. The rest of the rooms were unoccupied. When the 

respondent's parents retired from the Methodist Church they moved 

into the house and 1 i ved together wi th the respondent and the 

petitioner in the house. However the respondent's mother did not 

get on t.ith the petitioner, so the respondent's parents moved out 

of the house. Lesson for married couples, it is not always wise to 

put the mother in law and the wife under the same roof. 

It is not clear how long the respondent's surveying firm 

existed, for it has now been closed for a number of years. During 

the marriage, the respondent also acquired an acre of land at 

Afiamalu. On 25 February 1993 he conveyed an undiyided half 

interest in that land to the petitioner out of love and affection 

for her. After the peti tioner moved out of the Vaivase-uta 

property in the beginning of April 1993, the respondent permitted 
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the petitioner to use the ~hole one acre of their Afiamalu land as 

security for a loan of 57,500 from the Bank of Western Samoa to 

assist in settin~~ up a, sh·:!) at the pet.itioner's family at Sa'·:al9.1o. 

She no~ liv~s at Savalalc. 

oft he A f i a mal u 1 and ill U :3 ~~ no 1" be S 2 8 , 000 . He is t·:i11in," arid 

prepared to give the who~e of the Afiamalu land to the petitioner 

as her own. The respondent also acquired a Nissan pick up vehicle 

brand new in 1988 for $38,000. Ownership of that vehicle has been 

given to the petitioner and she now has the use of that vehicle. 

The respondent says that the current value of the vehicle must be 

about $30,000. The Court did ask counsel for both sides to submit 

valuations on the property at Vaivase-uta, the Afiamalu land and 

the Nissan pick up vehicle but up to now no such valuations have 

been received. 

As the case unfolded during the hearing, it became clear that 

the principal claim by the petitioner is an interest in the 

Vaivase-uta house. This became the paramount issue in the case. 

No other properties were mentioned. 

I come now to the la~. 

Law: 

The difficulty in this area of Western Samoan law lies in its 

uncertainty. There is no legislative or judicial guidance so far, 
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as to ho~ to deal ~ith matrimonial propert~ disputes betheen 

married couples. No legal principles have been laid do~n on how 

to deal hith such a situation. Both counsel in this case 3ttempted 

~estern Samoan la~. I f: 0 the r fa mil i arc u m men . . .. .' 

.J u r 1 s·,,: :: c' " 1 (> n s , 

~ith the possible exception of Canada, the question of matrimonial 

property between married couples is now dealt with under legisla-

tion. In ~ew Zealand the matter 15 dealt under the detailed 

provisions of the Matrimonial Property Act 1976 which has replaced 

the Natrimonial Property Act 1963. In Australia the matter is 

dealt with under the Family Law Act 1975 ICth). In England it is 

dealt with under the Matrimonial Proceedings and Property Act 1970 

and the !1atrimonial Causes Act 1973. While my research has 

confirmed that the Neh" Zealand legislation is still in force, I 

have not been able to confirm whether the Australian and English 

legislations are still in force. So I can only assume that the 

aforesaid 'Australian and English legislations in this area are 

still in force. I cannot imagine a present day legislature 

enacting legislation to deal with such an important matter as 

matrimonial property subsequently repealing the legislation leaving 

the matter in limbo. 

In Canada, matrimonial property disputes has been left mainly 

to the Courts to deal ~ith : see Murdoch v Murdoch [1975J 1 SCR 423 

and Rathwell v Rathwell [1978] 2 SCR 436. However in Pettkus v 
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Becker (19801 2 scn 834 there is reference in the judgme~t 

delivered by Dickson J to the Family La~ Reform Act 1978 of the 

province of Ontario. That le~islation seems, from the reference to 

1 t, to ben a h de ali n g \.: i t L HI a t rim ':m i alp r 0 per tie s bet ',. e e D mar;, 1. e ri 

couples in the province ~f 0ntario. 

This brief survey shows that in other common 

jurisdictions, with the possible exception of Canada, questions of 

matrimonial properties bet~een married couples are now dealt with 

under legislations and not under common law principles. But even 

with Canada, matrimonial property disputes between married couples 

now appear to be deal t wi th by legislation in the province of 

Ontario. The difficulty ~ith this situation for the purpose of 

this case is that it is now difficult to find any recent case law 

in other common law jurisdictions like New Zealand, Australia and 

England which apply common law principles to matrimonial property 

disputes between married couples. In fact I have been unable to 

find any such recent case law which will serve as authoritative 

guidance for the resolution of this case. 

Be that as it may, the Courts, however, have been very 

creati ve in the recent past in the development of common law 

principles to deal with property disputes between unmarried couples 

or spouses to defacto unions, The common lat'" principles t.,'hich have 

been developed and applied by the Courts to defacto unions really 

.... 
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have their origin in English authorities where the House of Lords 

dealt with matrimonial property disputes between married couples 

appl~ing common la~ principles. I h-ill not" refer to these 

Courts in the c~nmmcn la'·: ;,'c:rld to matrimonial fJrOpert:·· di.31)ut.:-S 

between unmarried couples or spouses to defacta unions. I~ ~ill be 

seen that the Courts in the common 1 a,,' ,,-arId have not been 

consistent in their approaches eve~ though their different 

approaches would probably lead to the same practical results. 

It is now generally accepted that in dealing with property 

disputes between unmarried couples the equitable device of 

constructi ve trust should be applied. Where judicial opinions 

differ is in the approach to be adopted in determining ",hether 

equity should intervene and impose a constructive trust in the 

circumstances of a particular case. The origin of the constructive 

trust device in this area of the law lies in Gissing v Gissing 

[19701 2 All ER 780; [19711 AC 886 a decision of the House of 

Lords. In that case the married wife claimed a share in the matri­

monial home which was purchased by her husband and conveyed into 

his sole name. The wife's claim was made on the basis that she had 

provided furniture and equipment for the house and had paid for 

improving the lawn. Her claim was rejected. In delivering his 

judgment in that case Lord Reid said : 
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"If there has been no discussion and no agreement or- under­
"standing as to sharing in the o ... mership of the house and 
"the husband has never evinced an intention that his t,"ife 
"shoud have a share, then the crucial question is h'hether 
"the lah" t,'ill~i"e a share to the ,,-ife h-ho has made those 
" c ') n t rib uti on s ,d t h:.; u t" h' h i c h the h 0 U = e ,.: 0 U 1 d not h 3 Y E- '8 e e n 
"1)ou£.-ht. I agree tLa.t this o.e}:lend.s on the lah- nf t;'~'ust 
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.. r 3. t 11 e :r' t han 0;1 t be': 3. .~.: 0 f con ~ ... r.:: c t, seT.. h e (1 u est i () n 1. E 

"\Hlcier \;hat circumstances does the husband become a tru,stee 
"for his h'ife in the absence of any declaration of trusc or 
"agreement on his part. It is not disputed that a man c·an 
"become a trustee t.;i thout making a declaration of trust or 
"evincing any intention to become a trustee. The facts may 
,. impose on him an impl i ed, cons tructi ve or resul ti ng trus t" . 

Lord Diplock h-hose .judgment in the same case has perhaps been 

referred to more often in subsequent decisions as the foundation 

for the application of the equitable device of constructive trust 

in this area of the law said : 

"A resulting, implied or constructive trust - and 11:. is 
"unnecessar:-~ for present purposes to distinguish bet,~~een 
"these three classes of trust - is created by a transaction 
"between the trustee and the cestui que trust in connection 
"with the acquisition by the trustee of a legal estate in 
"land, whenever the trustee has so conducted himself that 
"i t would be inequi table to allow him to deny to the cestui 
"que trust a beneficial interest in the land acquired. And 
"it will be held so to have conducted himself if by his words 
"or conduct he has induced the cestui que trust to act to his 
"own detriment in the reasonable belief that by so acting he 
"was acquiring a beneficial interest in. the land". 

Although some later decisions continue to speak in terms of 

resulting trust, see Falconer v Falconer [1970] 3 All ER 449 and 

Heseltine v Heseltine [1971] 1 All ER 952; the majority judgment in 

Murdock v Murdock [1975J 1 SCR 423 and Pettkus v Becker [19~ 
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2 SCR 834 per Ritchie J, it is clear that the dominant phraseology 

nOH adopted by the Courts in the common la" "orld is that of 

construc;::i'.-e trust; :::.ee for example Gillies v E~_(:U~h [1989) 2 NZLR 

327 (C:\); Daump;artner v Daurl1~artner LL~g7J ___ J:_§4 CLR 37 (lIe); 

SorDehan v SorDehan [1986J 2 SCR 38 (SC) and Grant v Ed~ards [19861 

2 All ER 426 (CA). Referring to the constructive trust device in 

Avondale Printers v Haggie [1979]. 2 NZLR 124, 147, :'iahon J pointed 

out that in England the constructive trust device has been tradi-

tionally used as a substantive principle of liabi:i"':~, ,,'hich is 

imposed ~here a fiduciary relationship exists, ~hereas in America 

the constructive trust has been used as a procedural device to 

prevent unjust enrichment. It ~ould appear to me from the case law 

on property disputes between married or unmarried couples, that the 

common lat.: has com.e to the point t,here the constructive trust 

device is nOH broadly applied to achieve a just result in property 

disputes between spouses. 

I come now to the various approaches or tests to determine the 

question whether a constructive trust should be imposed. These 

tests may be described as reasonable expectations, unconscionable 

conduct, unjust enrichment, estopple and common intention. I will 

now refer in detail to each of these tests. 

(a) Reasonable expectations: 

The.reasonable expectations test has been advocated and 
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de"-eloped in \"et-.." Zealand 0;.' Cooke P in a line of Court or _\ppeal 

decisions dealing with property disputes between unmarried co~ples. 

Giordani r1983] NZLR 110 . 

.. For the rea son sou t lin e d I,,' 0 U 1 d h a v e bee n dis po S E- d t (; - h" 1 ci 
"a constructive trus:. arose here. floh"ing from the joint 
"efforts of the parties and reasonable expectations, ev'?n if 
.. they had not appl i ed the i r mi nds to the prec i se quest ion" . 

In the next case of Pasi v Kamana (1986) 1 NZLR 603, Cooke? at 

page 605 put the matter in this way : 

"In conducting that inquiry I respectfully doubt whether 
"there is any significant difference bet.veen the deemed, 
"imputed or inferred common intention spoken of by Lord 
"Reid and Lord Diplocl-: (and no"- by the English Court of 
"Appeal in Grant v Edwards) and the unjust enrichment 
"concept used by the Supreme Court of Canada. l"ncon­
"scionability, constructive or equitable fraud, Lord 
"Dennings t justice and good conscience' and t in all fair­
"tness' : at bottom in this context these are probably 
"different formulae for the same idea. As indicated in 
"Hayward v Giordani, I think that we are all driving in 
"the same direction. One way of putting the test is to ask 
"whether a reasonable person in the shoes of the claimant 
"would have understood that his or her efforts would natu­
"rally result in an interest in the property. If, but 
"only if, the_ answer is yes, the Court should decide on an 
"appropriate interest - not necessarily a half-by way of 
"constructive trust, as indicated in Gissing v Gissing". 

In the next case of Oliver v Bradley [1987] 1 NZLR 586, Cooke P at 

page 589, said : 

390 
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"\,i thout repeating h'hat I ha\'e \'er.tured to S3.\- on the subject 
"generally in Haywood v Giordani and Pasi v Kamana, I merely 
"add that, l~'ith respect, the Judge:s ... ,'ie'" appears to me con­
"\'incins::, The pa:::-tie,':, intended, an ,=q\.,31 sharing if t.he 
"marria.:;t"- F-''-E-nttlatec 1:Jut (lid. ri(lt t"'.'~r:!··:-,~~_l_:- 21ddre:::~ tr-:-=ir f!!ir!ds 

.. =---· ... _.<-:"=r ::,:-~~';J~::- l)er~~,c!'; if I thF-: ::-:li(J~;:'·. ('.: 7!J~-:' pl::-:.; t"j+ ~ = ... ~. " .,: .. !lj 

·':lri,~.·J;j~~;t7:"dl~· ha\'~ !-",fJ0erstond t.hH.;- til:':': '-',--irlt !~i b:)ri'J;-i. ~,:-l:j+ t-=:fi"ur-~s 

·'t:ould. rE-sult in ar~ jriterest jr! thE- i.Jl'uI:F:-r·i:\-. L:i~:~~.·:ise a 
"reasonable person in the ~,hoes of the d,pf"'ndE:n t ;,'u'l1d ,h3":e 
"hac to acknold ed,Si:::- such a 1 eg it ima t e expecta t i on - as indeed 
"her counsel accepts. The share is not necessari 1;'- one 
"half: it ma;l- be greater or less and should represent a fair 
"apportionment of the contributions and efforts on both 
.. '..j .. 

S 1 • .;,E'S • 

Then in Gillies v Keogh [1989J 2 NZLR 327, Cooke P stated that it 

normally makes no practical difference to the result ~hether one 

talks of constructive trust, unjust enrichment, imputed common 

intention or estopple, as in deciding whether any of those tests is 

established the same factors are taken into account. His Honour 

then went on to say in page 333 

"Whether one speaks in terms of reasonable expectations 
"or unjust enrichment or any other objective test, it is 
"plain that in grey area cases certain factors have to be 
"weighed, The practical position now reached in defacto 
"union cases by all the various routes appears to me to be 
"that the Courts have regard to the reasonable expectations 
"of persons in the shoes of the respective parties giving 
"particular weight to the following factors", 

These factors as mentioned by Cooke P may be summarised as the 

degree of sacrifice made by the claimant of an interest in the 

property; the value of the contributions made by the claimant 

compared to the value of any benefits received; and any property 

, 
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arrang~ments the parties may have made themselves. 

It is t,,) be remembere":! th3t the reasonable expectaticns t.est 

~oett",~eerl '.lrlm3.r-ried cO!JJ.~l i_~~':.. It is 

same test can be app::'.i.""l to similar disputes bet-h"een married 

couples where no legislation covers the point. 

(b) Unconscionable conduct: 

The test based on tt"hat is unconscionable conduct in the 

circumstances' has found favour with the High Court of Australia. 

In Muschinski v Dodds (1985 J 160 CLR 583 a case dealing wi th a 

property dispute between an unmarried couple Deane J, in a judgment 

concurred in by Mason J, referred with approval to the principle of 

equity which prevents a person from asserting or e~ercising a legal 

right where to do so would constitute unconscionable conduct. His 

Honour then said at page 620 : 

" .... the principle operates in a case where the substratum 
"of a joint relationship or endeavour is removed without 
"attributable blame and where the benefit of money or other 
"property contributed by one party on the basis and for the 
"purpose of the r~lationship or endeavour would otherwise be 
"enjoyed by the other party in circumstances in which it was 
"not specifically intended or specifically provided that that 
"other party should so enjoy it. The content of the principle 
"is that, in such a case, equity will not permit that other, 
"party to assert or retain the benefit of the relevant 
"property to the extent that it l.·ould be unscionable for him 
"so to do cf Attwood v Mande and per Jessel MR Lron v 
"Tweddell" . . 
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De a n e ,,1 3..1. S () poi n ted 0 U t t hat e qui t ~. t·: i 11 imp 0 sea ~ ens:: r u C' t 1 ye 

trust, regardless of actual or presumed agreement or intent~on, to 

pre c 1 U de:. r: ere ten t ion 0 r ass e ::- t ion 0 f ben e fie i a ] 0 ;.: J. '""' ::- 2 :1 1 p 0 f 

J ha. t t-, - ... ' ::; ,." ~. 
" .. - ". -' 

In Baumgartner v Baumgartner (1987J 164 CLR. 137 another 

property dispute case between parties to a defacto union that came 

before the High Court of Austral ia I the majori ty aiepted and 

appl i ed t.he unconsc iona ble conduc t tes t as the te s:. r or the 

intervention of equity and the imposition of a constructive trust. 

The passage cited above from the judgment of Deane J in Muschinaki 

v Dodds was quoted with approval in the majority judgment.. I would 

quote a ps.ssage from that majoirty judgment as it reflects the 

unconscionable conduct test : 

I, 
Mahoney J.A indicated some situations in ~hich it 

"might be appropriate to impose a constructive trust. 
"Thus he said: 'A husband may pay for the matrimonial 
" 'home and cause the legal title to be vested in the 
"'~ife. The wife may earn money and use it in defraying 
"'household expenses, thus relieving the family budget 
"tand allowing the husband to pay mortgage instalments 
"ton the home. It will be necessary, from time to time, 
"ttci determine whether, in such situations, the failure 
"tto recognise that the one or the other has a proprietary 
"'interest in the home is so contrary to justice and good 
"'conscience that a trust or other equitable obligation 
"'should be imposed'. 

"His Honour's reference to 'contrary to justice and good 
"'conscience' is to be understood as 'unconsoionable'. The 
"significance of this statement so understood is that it 
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"asserts that the foundation for the imposi tion of a 
"constructive trust in situations of the ldnd mentionl-:'ci "is 
"that a refusal to recognise the existence of the equitable 
"interest amounts to unconscionable conduct and that the 
"t.rust is imposed 32" c; ,,·emt':'G;.- to C'ir.:,ur:l\'!2nt th~=tt uncon­
"scicnable cond:.lct". 

394 

Given these decisions of the High Court, it is clear tba!, t.be 

unconscionable conduct test nOl.:r determines for the purpose of 

Australian la~ the intervention of equity and the imposition of a 

constructive trust in this area. 

(c) Unjust enrichment: 

The unjust enrichment test has been advocated in the Supre~e 

Court of Canada and now prevails in Canada. It appears from the 

judgments of the Canadian Supreme Court that the unjust enrichment 

test appl i es not onl~' to property di sputes be t~,een parties t.o 

defacto unions but also to matrimonial property disputes between 

married couples. 

The first decision of the Supreme Court of Canada where the 

unjust enrichment test appears to have been mentioned in this area 

of the law seems to have been Murdoch v Murdoch [1975] 1 SCR 423 

which was a case on a matrimonial property dispute between a 

married couple. In his minority judgment in that case, Laskin J 

(as he then was) said at page 454 
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.. _-'I. sis poi n ted 0 u t by S cot t, La t, 0 f T r u s t s, 3 r d e d. 1 9 6 -;- . 
"'--ol.S at p.3215, !a ('onstructi\-e trust is imposed \,nere 
·'t a. p:::rSOfl holdin,!! t.itJe to r-JrOr)ert~· i~ stlbject tC' an 
.. ri?C_l 1_;} t;11-)J.e dtlt~~ -:=.c· C·~·,ti·\-e~~- i-t to anot.her ~Jrl the ~;'~)un(i 

" . ~ ...• !-, ; niT. _ , , , 
j- '", 

~ . ", , 
;~,;_~:'; t·~"",,':~.~l.: T 

:l:~~, _ns: :.ht:"> I;r:-:-;l)~r~:' ;"'~::!::=' I)':'".: .. !rl:~ttt~~1 t-_OJ t·;~t.·_:~irj i~_. 

···!JY·:-iin.arily, H C'ofl=.trt::=-:tj't.-op tr'ust a:·is·~~, \·:itLc:L.!-, ::'~.:,:~!:·d 
.. t ~-. 0 ·the in ten t i on (i f the f-h? rson ,·:lIn l r::tflS fer- ["(:=:; :~ri F::: 

.. tproperty'; and again, at p.3413, quoting Judge Cardozo 
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.. 'a con s t rue t i yet r us tis the for m u 1 a t h r 0 ugh \.: h i c: I-l the 

.·tconscieQce of equity finds expression, Khen property 
"'has been acquired in such circumstances that the holder 
.. t of the legal title ma~- not ir; good cor:scie:1ce re-:ain :.he 
" t be r: e f i cia 1 interest, equity C' (l r1\- e r t s him in t 03. trustee'''. 

In the next case of Rathwell v Rathwell (1978) 2 SCR 436 ~hich was 

another case of a matrimonial property dispute bet~een a married 

couple, Dickson J in delivering the judgment of the majorit~" 

adopted the unjust enrichment test having referred ~ith approval to 

the passage already quoted from the minority judgment of La~kin J 

in Murdoch v Murdoch. Dickson J then went on to state in page 455 

the essence of the unjust enrichment test by saying : 

"The constructive trust, as so envisaged, comprehends the 
"imposition of trust machinery by the Court in order to 
"achieve a result consonant with good conscience. As a 
"matter of principle, the Court will not allow any man 
"unjustly to appropriate to himself the value earned by 
"the labours of another. That principle is not defeated 
"by the existence of a matrimonial relationship between 
"the parties; but, for the principle to succeed, the facts 
"must display an enrichment, a corresponding deprivation, 
"and the absence of an~- juristic reason - such as a contract 
"or disposition of law - for the enrichment. Thus, if th~ 
"parties have agreed that the one holding legal title is to 
"take beneficially an action in restitution cannot succeed", 
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Follo~in~ Rathwell v Rathwell came the decision in the case of 

Pettkus v Becker r 1980] 2 SCi? 834 t..:hich t,;as concerned h'i ~:h a 

propert~ dispute between an unmar~ied couple. Again Dickson J ~ho 

"The principle of unjust enrichment lies at the heart 
"of the constructi':e trust. 'Unjust enrichment' has 
"played a role in Anglo-American legal t,;ri ting for 
"centuries. Lord ~lansfield, in the case of Moses v 
"Macferlan f19601, 2 Burr 1005 at p.1012, 97 ER 676, 
,. put the matter in these words ' .... the g i s t of 
"'this kind of action is, that the defendant upon the 
"'circumstances of the case, is obliged by the ties of 
"'natural justice and equity to refund the money'. 
,. It would be undesirable and indeed impossible, to 
"attempt to define all the circumstances in which an 
"unjust enrichment might arise". The great advantage 
"of ancient principles of equi tjr is their flexibili ty : 
"the judiciary is thus able to shape these malleable 
"principles so as to accomodate the changing needs and 
"mores of society, in order to achieve justice. The 
"constructi'l.'e trust has proven to be a useful tool in 
"the judicial armour~·... How then does one approach 
"the question of unjust enrichment in matrimonial causes: 
"In Rathwell I ventured to suggest there are three 
"requirements to be satisfied before an unjust enrich­
"ment can be said to exist : an enrichment, a corres­
·:..R?nding deprivation and absence of any juristic reason 
"for the enrichment. This approach, it seems to me, is 
.. supported b~'- general principles of equi ty that have been 
"fashioned by the Courts for centuries, though, admittedly, 
"not in the context of matrimonial property controversies", 

In the next case of Sorochan v Sorochan [1986] 2 SCR 38 which was 

also concerned ~ith a property dispute between an unmarried couple, 

Dickson CJ deli vered the judgment of the Court reaffirming and 

applying the unjust enrichmen~ approach, One further point of note 

396 
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that the Court not cn~~ allowert relief by way of 

a constructive trust to remedy the 11njust enrichment found by the 

::; G:] 1 j e s \ 

the Court of Appeal of Saskatchenwan ~n Everson v Rich [19881 53 

DLR (4th) 470 for awarding monetary compensation in suitable cases 

of property disputes between spouses. 

(d) Estopple: 

The test, based on estopple to property disputes between 

spouses does seem to have some judicial support. In Gillies v· 

Keogh, Richardson J does favour this approach. At page 344 

His Honour said : 

"The crucial question is in w-hat circumstances, and on 
"what principled basis in laK, are the Courts entitled 
"to find an equitable interest in property to exist 
"where the parties did not have a common intention as 
"to how beneficial interests in a fami ly asset should 
"be held? The first part of the question I would anSKer 
"in this way. Has there been a direct or indirect con­
"tribution by the claimant in relation to the propert~­
"in circumstances such that it should be inferred that 
"the claimant would have understood that those efforts 
"would naturally result in an interest in the property? 
"If so, and this is the second part of the question, I 
"would be inclined to answer in terms of the well settled 
"principles of estopple which preclude the legal o\·.rner 
"from denying the existence of an equitable interest in 
"the property". 
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See al=o the refel'ecce if. Gillies v l\eogh by Cocke y to -;:he 

unreported decision of the E:-:;:;:lish Court of Appeal in Stevens v 

Stevens [19891 h'hich h-2.<O ? straight-forHard application c,f the 

. . 
(!0C'~ __ ~'J. !;~'. 

r ~ppeal ~ecisicn 10 Grant v Edwards 

[1986] 2 All ER 426, Sir \icholas Broh'ne Wilkinson VC in an obiter 

dictum not essential to his judgment in that case said at 

page 439 : 

I suggest that the law of proprietary estopple may 
"again provide useful guidance, If proprietary estopple 
"is established, the Court gives effect to the common 
,. intention so far as may fairly be done between the 
"parties, For that purpose, equi ty is displayed at its 
"most flexible : see Crab v Aran DC [1975J 3 All ER 865, 
,. (1976) Ch 179, Ide!"l t i f iable con tri but ions to the pur-
,. chase of the house ,--i 11 of course be an· important factor 

In many cases. Btl t, in 0 ther cases, con tr i but ions by h'ay 
"of the labour or otber unquantifiable actions of the 
"claimant will also be relevant", 

(e) Common intention: 

The approach based on common intention has been derived from 

the speeches of Lord Reid and Lord Diploch in Pettit v Pettit 

[1969] 2 All ER 385; [1970J AC 777 and Gissing v Gissing [1970J' 

2 All ER 780; [1971J Ac 886. Broadly speaking, this approach 

suggests that the Court has to try and ascertain the common 

intention of the parties to a marital relationship from their words 

or conduct. Direct and indirect contributions by a spouse to the 

398 
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matrimonial properties are a relevant consideration in the 

RRcertainment of the common intention. After taking into account 

',_} r' -', ;- :. Ii'!. t· 

COrlQtl::t 01 th~ r)ar·ti~s~ ~~ (~lCtirn~~11t for benefi(~ial j_l1t.erp:..:;.t Lr1 

matrimonial property t·:ill not achie\-e such interest under the 

common intention approach. However it is also to be no~ed that the 

tnere f3ct that a common i~lter.t.jon has been established 1· .-
.~ not 

enough to give rise to a constructive trust under this ~est; the 

claimant to a beneficial interest against the legal o~ner must also 

establish that he or she has suffered a detriment : Grant v Edwards 

[1986] 2 All ER 426; Lloyds Bank v Rosset [1990J 1 All ER 1111 

This approach has been cri ticised, and except perhaps in 

England, it not longer appears to command general support 

elsewhere. Because of the difficulty in the ascertainment of the 

parties' actual or implied intention to matrimonial properties, 

since they rarely address their minds during the marriage to the 

'question of who owns what asset and to what extent, the common 

intention approach has been criticised as artificial, for example, 

by Professor Waters in the [1975], 53 Can. Bar Rev. 366 : see the 

judgment of Dickson J in Pettkus v Becker. This approach has also 

been impliedly criticised by PS Atiyoch in The Rise and Fall of 
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Freedom of Contract [19791 with particular reference to Pettit v 

Pettit and Gissing and Gissing see the judgment of Cooke P in 

Pasi v Kamana. 

all three Lord Justices sitting in the English Court of Appeil in 

that case applied the common intention approach as an objective 

test. The judgment of Sir Nicholas Browne-Wilkinson provides a 

useful analysis of this approach. That judgment needs to be read 

in full for a better understanding of the common intention 

approach. 

(f) Test to be applied: 

Given the absence of legislation and judicial decision in this 

area of Western Samoan law, the question is which test or approach 

should be applied in this case. As a matter of personal 

preference, and~ithout making a final commitment at this stage, I 

think the unjust enrichment and the reasonable expectations tests 

should be applied. One advantage of the unjust enrichment test is 

that it has been adopted and applied by the Supreme Court of Canada 

to property disputes between defacto partners as well as married 

couples. So there is clear-cut authority for the application of 

the unjust enrichment test to matrimonial property disputes between 

married couples. As for ~he reasonable expectations test, even 

though it has been developed in defacto union cases, it is arguable 
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that it also applies to matrirnunia1 property dispute be;:",:=en 

married couples Hhere :'"\0 le~:islation cc:ver~. the point. 

i! : ,::;. ~. ... . . '.';.: ,. 

::!·~E· tf:sts irl this ··'-·::=.~.e. :~i .. ~i. fOJ""::~ \'~'L">:,' l(i}'~e: ~.}!11C:- ~r·.er-=- !;::~~. f."t· .. ···rj 

debate h'hetner Lhe lah" of restit.uti::;n 2.nd its controllir,g d.octrirle 

of unjust enrichment have an independe~t existence in English la~. 

This is not the place for det.ailed reference judidal 

pronouncements on rha t de ba te . Suffic,~ to point cut that i:1 

England, Lord Wright in Fibrosa Spolka Akcyjoa v Fairbairn Lawson 

Combe Barbour Ltd [1943] 32 did recognise the doctrine of unjust 

enrichment and remedies in restitution as .part of English common 

la~. However Lord Porter in Reading v Attorney-General [19511 AC 

507 and Lord Diplock in Orakpo v Manson Investments Ltd [1977] 3 

All ER, rejected the existence of a .general doctrine of unjust 

enrichment as part of English law. 

Notwithstanding these judicial authorities against the exis­

tence of the doctrine of unjust enrichment as part of English law, 

there has been strong support for the adoption of the law of resti­

tution and the doctrine of unjust enrichment into English· law by 

Goff and Jones, The Law of Restitution, and by Birks, Introduction 

to the Law of Restitution. In Lipkin Gorman (a firm) v Karpuale 

Ltd [1992] 4 All ER 512 the House of Lords has finally recognised 

the independent existence of the la~ of restitution and the 
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doctrine of unjust enrichment as part of English la~. 

t hoe· lea (1 i n g '-.' as e ') n rf7sti tlJt ien 

che 
~ . , 
Lea; ·:~n0. 

position has been unclear' for some time, there are si;ns thRt 

Net-: Zealand may also be moving tot-:ards the same posi tion that 

England and Australia have now reached. In Van den Berg v Giles 

[1979J2 NZLR 111, Jeffries J relied on the restitutionary 

principles of unjust enrichment in granting relief. Hot..:ever in 

Avondale Printers v Haggie [1979J 2 NZLR 124, Mahon J refused to 

recongise a general doctrine of unjust enrichment as part of 

New Zealand law. In Gillies v Keogh [1989J 2 NZLR 327, Cooke P 

made passing reference to the debatable position in \et-: Zealand 

whether the law of restitution forms part of ~ew Zealand law or 

not. His Honour then referred without disapproval to the unjust 

enrichment test applied by the Supreme Court of Canada to property 

disputes between married and defacto spouses. 

So in all, it cannot be said that the application of the 

unjust enric'hment test is no longer based on principle or 

authority. There are now, in addition to the Canadian authorities 

already referred to, authorities at the highest level in England 

and Australia giving recognition to the existence of the 

restitutionary principles of unjust enrichment as part of the 



0:: 
-t..,.)-

common 13~ of those vountrJes. 

:: ~-4. ;_ 

i.f sc.'~ rar 

the defendant to retai:: his enrichment: and fourthly, does th,? 

defendant have a defence to the claim. This is the approach to 

restitutionary claims proposed by Birks in his Introduction to the 

Law of Restitution. Th~ last step of this approach no~ seems to be 

borne out in the speech of Lord Goff in Lipkin Gorman (a firm) v 

Karpuale [1992J 4 All ER 512 where His Lordship brought to life for 

the first time in English la • .; the defence of "change of position" 

to restitutionary claim~. This is a sli~htly different approach 

from the Canadian approach, based on unjust enrichment, to property 

disputes b~tween spouses. 

However as I have said, I am not prepared to make a final 

commitment at this stage of the evolution of the la~ in this area 

of matrimonial properties. After all, this case is the first where 

this Court has been confronted with a matrimonial property dispute. 

Secondly, the Court did not have the benefit of full argument on 

the issue. More consideration of the issue in another similar case 

is called for before a final choicc is made. I would also reserve 

my position on whether the unjust enrichment test should be based 
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on the Birks English app~oa~h or the Canadian approach. B2 that as 

Be for e 1 e a \. i n g t his par t 0 f the cas e , I m \l s t de a 1 \, i t h t. h e 

submission by counsel for the petitioner that the Court should 

adopt a br~ad approach to matrimonial -'proper.tY(l:(~put.es ba'se'a':~,on 

\·:hat. is "fair and reasonable in the curcumstances", This sub-

mission is founded on the judgments of Lord Denning ~R in 

Rimmer v Rimmer [1953J 1 QB 633; Fibrance v Fibrance [1957J 1 WLR 

384; Appleton v Appleton [1965] 1 WLR 25; (1965) 1 All ER 44. 

As counsel relied principall~ on Appleton v Appleton I ~jll 

set out the relevant passage of Lord Denning MR's judgment in that 

case where he said : 

"As the husband pointed out to us, when he "'as doing the 
"work in the house, the matrimonial home, it ~as done for 
"the sake of the family as a whole. None of them had any 
"thought of separation at that time. There was no occasion 
"for any bar~ain to be made as to what was to happen in 
"case there was a separa~icn, for it was a thing which no 
"one contemplated at all. 

"In these circumstances, it is not correct to look and see 
"whether there was an~ bargain in the past. or any expressed 
"intention. A judge can only do what is fair and reasonable 
"in the circumstances. Some~imes this test has been put in 
"the case : What term is to be implied? ~hat would the 
"parties have stipulated had the~ thought about it? That is 
one way of putting i~. But, as they never think about it 

"at all, I prefer to take the simple test: What is reason-

404 
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"able and Ialr in the circumstanceS as the:v ha\'-2 de",el')ped, 
seeing that they are circumstances ~hich no one contem­

"plated before?" 

~ !; " :, t. :- h : c: --: -:: 

405 

adherence t.o the terminology of ! fairness', I reasonablerles8,' and 

Cjustice'. For ~ho ~ants unfairness? Who wants unreasonableness? 

~ho ~ants an injustice? 

Counsel for the petitioner does recognise that the approach 

advocated in Appleton v Appleton was rejected in Pettit v Pettit by 

the House or Lords. In Gillies v Keogh, Richardson J also rejected 

the use of fairness on the round as a test. In Baumgartner v 

Baumgartner the High Court of Australia refused to accept a broad 

approach based on "justice and good conscience". I think what the 

judges in these cases are saying is that they want a principled 

approach to achieve what is fair, reasonable and just. In fact if 

on~ refers to the analysis of the various judgments of Lord 

Denning MR in this area including Hussey v Palmer [1972] 3 All ER 

744 a property dispute between a wife and mother-in-law, as made by 

Mahon J in Avondale Printers v Haggie [1979] 2 NZLR 124, it would 

appear that the "fair and just" or "fair and reasonable" approach 

used by Lord Denning MR was really for the purpose of doing justice 

by preventing unjust enrichment. Referring to the various 
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judgments b;,- Lord Denning:m in this area, 'iahon ,I at page 1-+8, 

although critical of the unjust enrichment principle. ~ent on to 

sa;: 

"1·:h3T T .. :~:rd. DE-~'l~"lin.q.· !'1::-:'::7, d.c:ne, if" I nl8.Y re~'-l-)eC~i.:.TUll .. \· sc~ .. ~ 
so, is to e'-olve a pr'inciple of unjust enrichm~Lt ana 

"to use it MS the appropriate doctrine t·:hen conside:::'3.­
"tions of 'fairness' or (unjust' are under consideration. 
"That preference t.o"-ards a general doctrine of unjust 
"enrichment is observable in many of the dicta of the 
":viaster of the Halls". 

And then at page 1~9, Mahon J further pointed out 

" the analysis of decisions such as Hussey v Palmer 
"and Lord Denning's judgment in Binions v Evans and 
"cases such as Cooke v Head [1972J 2 All ER 38; and 
"Eves v Eves [1975J 3 All ER 768 clearly reveal the 
"invocation of unjust enrichment as a principle of 
"fairness applicable by reference to the assumed merits 
"of each individual cases", 

On the analysis by Mahon T v , it is clear to me that the unjust 

enrichment approach can be used to achieve the goal of t.ihat is 

"fair and reasonable", or what is "fair and just", in the 

particular circumstances of a case, which is the goal or 

destination every system of justice in the common law world is 

aiming for, It appears to me that all the various tests referred 

to, have as their aim the doing of what is fair, reasonable and 

just. A test \.ihich does not meet those cri teria, should not 

qualify as a test in a legal system aimed at doing justice. 

406 
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3. Application of law to facts: 

closed do~n is also not clear. In 1985 the thO storp~ and eight 

bedroom house at Vaivase-uta ','as built on land purchased before the 

marriage. Th.at land is still registered under the husban::l'C' :wme. 

Obviousl~ the Kife made no contribution to the acquisition of that 

land. There is also no evidence that she made an~ contribution, 

direct or indirect, to the preservation, retention or improvement 

of the land. The house buil t on the land ..:as bui 1 t from the 

profits of the surve~ing firm owned and controlled b~ the husband 

as a qualified surveyor. Although the ~ife ~as emplo~ed in the 

surveying firm doing secretarial ~ork, she was paid a salary. 

There is no evidence that she made any contribution, . direct or 

indirect, to the building of the house, or its retention, or any 

subsequent improvement made to the house. 

On this evidence, there was enrichment to the husband during 

the marriage in the sense that he had a new house built in 1985, 

and he also acquired an acre of land at Afiamalu and a brand new 

Nissan pick up vehicle in 1988. But for that enrichment there was 

no corresponding deprivation on the part of the wife. It cannot be 

said that in those circumstances, the husband has been unjustly 

;-
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enriched at the expense, ~hether financial cr by physical lahour, 

of the ,,-i fe. There ~as some suggestion in thp evidence about the 

?;: F: . 1 j :-, '.~:~~'~ : ..... ,~-. 

of 1:1 G j 1 1 j e s v 

Kpoe:h that normal cnntributicns to household e:·:pense::::., ITisjntpn;.inci:', 

repairs or additions are not enough. More than that is commonly 

needed to justify an a~ard of interes~. As 1 ha~e said, the extent 

of any household services rendered by the ~ife is not clear. There 

may be the uncommon cases ~here household services may sustain a 

claim. In this case it does not. I bear in mind that the onus is 

on the claimant to prove her claim. She has not proved the second 

element required for the unjust enrichment approach. There is 

therefore no need for me to consider the third element of this 

approach t-:hich is the absence of any juristic reason for the 

enrichment. 

I will now turn to the reasonable expectations test. In 

applying this test, the first major factor to consider is the 

degree.of sacrifice, if any, made by the claimant. This usually 

corresponds with any detriment to the claimant. I do not see in 

the evidence any sacrifice made by the wife to the acquisition of 

the Vaivase-uta land or construction of the house. There is also 

no suggestion from the evidence that she made any sacrifice for the 

preservation, retention or improvement of those properties. 
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!!le second. flla,jor f3C'1'c:r to conSl:J.er under 

e~pectations approach is th~ \alue of any contributions mece ~y the 

, . -, .. - , 
.t. t,J. t;,,' \ , 

constructiGr1 of t,,11p. hOiJS:::'. 

_ L' 
',.J 1 any benefits she recei;-~d. 

. , , 
. ',-- --:\...: :·:~~·~l:_···~ ~I:·.~ : .... -: .. !-

imprc~ement of those properties. She must hs\p at times Der~ormed 

the normal duties of a house~i£e but the nature or extent of such 

lS far from clear. for belle fits \.; i f e 

receiyed, she li\'ed on the land and in the how:€: from ISS;') te, 1993. 

In 1993 her husband conveyed to her a half share of the land at 

Afiamalu which was at the time registered under the sole name of 

the husband. The husband has also allot,;ed the wife to use the 

whole Afiamalu land as securitF for a loan. The estimated total 

value of the land according to the husband is S28,000. He has Also 

given the ownership and use of the Nissan pick up yehicle to the 

~ife. The current value of that vehicle, according to the husband, 

is estimated to $30,000. 

In summary, the ben~fits received by the wife are, living on 

the land and in the house at Vaivase-uta from 1980_ to 1993; half an 

acre of land at Afiamalu; and ownership and use of the pick up 

vehicle. However it appears from the evidence th3. t both the 

Afiamalu land and the pick up vehicle were acquired by the husband 

without any contribution from the wife. There is no evidence of 
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any C'ont~it''I.._~tic.·r! b;,- the i:ire to those assets. 

Tn cnis ('onneC'tion. trw h8Lf slFtre 

Afiamalu land ccn~e~ed b~ tha husband the \-..·ife on 

1993 before left at the beginning of April would be a 

property arrangement bet~een the parties. Like~ise the o~nership 

and use or the pick up ',-ehicle gi,-en to the ,,-ife after they 

splitted up. 

After considering all those factors, I am of the view that the 

~ife has no reasonable expectation for having an interest in the 

house at Vaivase-uta ~hich was the matrimonial home, or in the land 

on which the house is located. If anything, her expectation is 

unreasonable having regard to all the circumstances. 

In view of the conclusions I have reached in the application 

of the unjust enrichment and reasonable expectations tests to this 

case, I have corne to the decision that this is not a case for 

equi ty to intervene and impose a constructive trust giving the wife 

an interest in the matrimonial home at Vaivase-uta. 

5. Custody: 

As for the custody of the children of the marriage, their 
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lS paramoun"t . ~ . . 
Cou.r::lderatlon. 'r' ~ 

l t1e petitioner ~a~~s sale 

c u s t 0 d y t--t: i 1. e the res po !1 den t h' ant s .. j 0 i n t c u s to d y" . 

" y r'\ t: r :" . ~ - . l ' . ~. 11 .-, i : 

they both love their parents. They are old enough to kno~ their 

parents and are used to their company. They must still look 1:.0 the 

~aivase-u~a house as their home. The respondent no~ ~orks as a 

pr0gramme cfficer '.;i th the Cni ted '(ati::ms r)e',eloprnen~ ?r.::,gramme 

(C"DP) and the pet i t ioner Horks at the store loca t ed a t her 

family's place at Savalalo where she is living with the children. 

In the circumstances, bearing in mind the welfare of the c~ildren, 

I made the following orders which are to be reviewed at the end of 

three months 

(a) the children are to stay and live with the petitioner; 

(b) the respondent is reserved the right of reasonable access 

to the children; 

(c) the children are to be allowed to visit the respondent 

and spend time t-'i th him when they tdsh to do so, but 

subject to the consent of the petitioner which shall not 

be unreasonab:y withheld. 
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6. Maintenance: 

The petitioner clairr.s f::.~om the respordent 31.500 pE-r month for 

Lerse..!..I 

:-'~A:' '·:".!t~ T i '"'.-~ :=:: •.. ;!; ~:li~ ; . :~ 

dent is .,111ing and agreeable let the petitioner the 

children live in the Vaivase-uta house and for him to live 

elsewhe:!:-.e so long as the hOmestead remains:.?under'.hisriZ;~. 

Now the respondent earns a salary of $23,618 per annum or s880 

per fortnight. He says he has no other income. The petitioner 

says the respondent has consultancy work in the pipeline from whic~ 

he would earn additional income. The respondent also submitt~d a 

list of his weekly expenses but during the hearing he said that he 

no longer pays National Provident Fund coritributions. His weekly 

expenses comprise of church donations $80, electricity $30, 

groceries S60, Housing Corporation loan repayment $75, telephone 

S50 and transportation plus petrol S50. His total weekly expenses 

is S345. Out of his salary of S880 per fortnight, the respondent 

says he can only afford to pay $100 a week towards the maintenance 

of his wife and children. 

I take into account in assessing maintenance that the 

petitioner is now about 35. years of age, appears physically 

healthy, and works at her family's store from where she must earn 
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some remuneration. 

mo\"es out of the Va":'V3.se-uta bouse, ~~s he has agreed to d::i, su that 

, h .' ' , .J •. 

-?~':l:.'f'rli.:·':" _. 1-' 

that all that he 1 i ~:E.-~, fer :, l S chi 1 d r e ,", 

pay additional maintenance ~hen he has more income. 

I have, therefore, decided to make these orders 

(a) The respondent is to pay S100 a week for the maintenance 

of the petitioner and the three children. 

(b) By consent the petitioner and the children are to occupy 

the Vaivase-uta house and the respondent is to move out 

Counsel to file submissions in 

writing within seven(7) days as to the terms and 

conditions of occupation by the petitioner and her 

children. These are to include such matters as 

conditions of stay, maintenance and rerairs of the house, 

and so forth. 

The parties are to submit memoranda on the question of costs 

~ithin seven(7) days if they wish to do so . 

. (~~~ ... 
CHIEF JUSTICE 
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