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AN ACT 

entitled 

Infants Act 1956, 

Being an Act to provide for the guardianship and custody of infants and infants’ 
property and settlements, and for related purposes. 

1. INTERPRETATION. 

In this Act, unless the contrary intention appears– 

“the Court” means the National Court or a Judge; 

“parent”, in relation to an infant, includes a person liable to maintain the 
infant or entitled to his custody; 

“person” includes a scholastic or charitable institution. 

2. EFFECT OF ACT. 

(1) This Act does not restrict the jurisdiction of the Court to appoint or remove 
a guardian or otherwise in respect of infants. 

(2) This Act does not– 

(a) affect the power of the Court to consult the wishes of the infant in 
considering what order ought to be made; or 

(b) diminish the right which an infant possesses to the exercise of his or her 
own free choice. 

3. RIGHTS OF PARENTS TO CUSTODY. 

Subject to Section 4, the father and the mother of an infant are jointly and 
severally entitled to the custody of that infant. 
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4. POWER OF COURT. 

(1) On the application of the father or mother of an infant the Court may make 
such order as it thinks proper regarding the custody of the infant and the right of 
access of either parent having regard to– 

(a) the welfare of the infant; and 

(b) the conduct of the parents; and 

(c) the wishes of each parent. 

(2) The power of the Court to make an order under Subsection (1) as to the 
custody of, and the right of access to, an infant may be exercised notwithstanding 
that the parents of the infant are residing together. 

(3) An order under Subsection (1)– 

(a) is not enforceable while the parents continue to reside together; and 

(b) ceases to have effect if the parents reside together for any continuous 
period of three months after it is made. 

(4) Where a parent of an infant is dead, the Court may, on the application of a 
relative of that parent, make such order as to access to the infant by the relative as 
to the Court seems proper. 

(5) An order made under this section may, on the application of a parent or a 
guardian of the infant, be varied or discharged by a subsequent order. 

(6) In every case under this section, the Court may make such order respecting 
the costs of the mother and the liability of the father for those costs, or otherwise as 
to costs, as it thinks just. 

(7) An order made under this section ceases to have effect when the infant in 
respect of which it is made attains the age of 16 years. 

5. MOTHER AS GUARDIAN ON DEATH OF FATHER. 

(1) Where the father of an infant is dead, the mother of the infant, if surviving, 
is the guardian of the infant– 

(a) alone where a guardian has not been appointed by the father; or 

(b) jointly with a guardian appointed by the father. 

(2) Where the mother is a guardian and– 

(a) a guardian has not been appointed by the father; or 

(b) the guardian appointed by the father is dead or refuses to act, 

the Court may appoint a guardian to act jointly with the mother. 

6. APPOINTMENT OF GUARDIAN BY MOTHER. 

(1) The mother of an infant may by deed or will– 
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(a) appoint a person to be the guardian of the infant after the death of 
herself and the father of the infant (if the infant is then unmarried); or 

(b) provisionally nominate some fit person to act after her death as 
guardian of the infant jointly with the father of the infant. 

(2) If it is shown to the satisfaction of the Court after the death of the mother 
that the father is for any reason unfit to be the sole guardian of his children, the 
Court may– 

(a) confirm the appointment of the guardian provisionally nominated under 
Subsection (1)(b); or 

(b) make such other order in respect of the guardianship as the Court 
thinks proper. 

(3) A guardian whose appointment is confirmed under Subsection (2) may act 
as guardian of the infant jointly with the father of the infant. 

(4) Where guardians are appointed by both parents they shall act jointly. 

7. DISAGREEMENT OF GUARDIANS. 

(1) In the event of guardians being unable to agree on a question affecting the 
welfare of an infant, any of them may apply to the Court for its direction. 

(2) On an application under Subsection (1) the Court may make such order 
regarding the matters in difference as it thinks proper. 

8. POWERS OF GUARDIAN. 

A guardian appointed under or acting by virtue of this Act may– 

(a) take into his custody and management, to the use of the infant, the 
estate of the infant until the infant attains the age of 21 years, or for 
any lesser period according to the terms of the appointment of the 
guardian; and 

(b) bring such actions in relation to the estate of the infant as by law a 
guardian in common socage might have done; and 

(c) bring such other proceedings as are necessary to give effect to his 
powers under this section. 

9. REMOVAL OF GUARDIAN. 

The Court may, in its discretion– 

(a) remove a testamentary guardian or a guardian appointed under or 
acting by virtue of this Act from his office; and 

(b) if it thinks it to be for the welfare of the infant, appoint another 
guardian in place of the guardian removed. 
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10. DIVORCE OR JUDICIAL SEPARATION. 

(1) Where a decree for judicial separation or a decree nisi or absolute for 
divorce is pronounced, the Court pronouncing the decree may by the decree declare 
the parent (if any) by reason of whose misconduct the decree is made, to be a person 
unfit to have the custody of the children of the marriage. 

(2) The parent declared under Subsection (1) to be unfit is not entitled as of 
right to the custody or guardianship of the children on the death of the other parent. 

11. SEPARATION DEED. 

(1) An agreement contained in a separation deed made between the father and 
mother of an infant is not invalid by reason only of its providing that the father of the 
infant shall give up the custody or control of the infant to the mother. 

(2) A Court shall not enforce an agreement referred to in Subsection (1) if it is 
of opinion that it will not be for the benefit of the infant to give effect to it. 

12. PRODUCTION OF INFANT. 

(1) Where the parent of an infant applies to the Court for an order for the 
production of an infant and the Court is of opinion that the parent– 

(a) has abandoned or deserted the infant; or 

(b) has otherwise so conducted himself that the Court should refuse to 
enforce his right to the custody of the infant, 

the Court may decline to make the order. 

(2) If at the time of the application for an order for the production of an infant 
the infant is being or has been brought up by another person, the Court may, if it 
orders the infant to be given up to the parent, further order that the parent pay to 
that other person– 

(a) the whole of the costs properly incurred by him in bringing up the 
infant; or 

(b) such portion of the costs as seems to the Court to be just and reasonable 
having regard to all the circumstances of the case. 

13. CONDUCT OF PARENT. 

Where a parent has– 

(a) abandoned or deserted his infant; or 

(b) allowed his infant to be brought up by another person at that person’s 
expense for such a length of time and under such circumstances as to 
satisfy the Court that the parent was unmindful of his parental duties, 
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the Court shall not make an order for the delivery of the infant to the parent unless 
he satisfies the Court that, having regard to the welfare of the infant, he is a fit 
person to have custody. 

14. INFANT’S RELIGIOUS EDUCATION. 

If, on an application by the parent for the production or custody of an infant, 
the Court ts of opinion that– 

(a) the parent ought not to have the custody of the infant; and 

(b) the infant is being brought up in a different religion from that in which 
the parent has a legal right to require that the infant should be brought 
up, 

the Court may make such order as it thinks proper to ensure that the infant is 
brought up in the religion in which the parent has a legal right to require that the 
infant should be brought up. 

15. TRUSTEE FOR SETTLEMENT. 

(1) Where a verdict is recovered or a judgement entered for an amount as 
damages in proceedings brought by an infant by his next friend, the Court may– 

(a) order that a settlement of the amount be made for the benefit of the 
infant; and 

(b) appoint a trustee for the settlement. 

(2) The terms of a settlement under Subsection (1) shall be fixed by the Court 
or, subject to its approval, by an officer of the Court appointed to do so. 

16. MARRIAGE SETTLEMENTS. 

(1) With the sanction of the Court an infant may, on or in contemplation of his 
marriage, make a valid and binding settlement or contract for a settlement of any of 
his property or of any property over which he has a power of appointment, whether 
in possession, reversion, remainder or expectancy. 

(2) A conveyance, appointment or assignment of property referred to in 
Subsection (1), or a contract to make such a conveyance, appointment or assignment, 
executed by an infant with the sanction of the Court for the purpose of giving effect 
to a settlement is as effectual as if the person executing the conveyance, 
appointment, assignment or contract were of full age. 

(3) The sanction of the Court to a settlement or contract for a settlement 
referred to in Subsection (1) may be given on petition presented by the infant or his 
or her guardian in a summary way without the institution of a suit. 

(4) If there be no guardian, the Court may require a guardian to be appointed 
or not, as it thinks fit. 
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(5) The Court may, if it thinks fit, require that a person interested or 
appearing to be interested in the property be served with notice of the petition. 

(6) This section does not apply– 

(a) to a male infant under the age of 20 years or to a female infant under 
the age of 17 years; or 

(b) to powers expressly declared not to be exerciseable by an infant. 

17. POWERS OF COURT IN RELATION TO CERTAIN PROPERTY OF 
INFANTS. 

(1) The Court may by order authorize and direct that all or any part of the 
dividends due or to become due– 

(a) in respect of– 

(i) any share or other interest in any company, society or association 
(established or to be established); and 

(ii) any fund, annuity or security transferable in books kept by any 
company, society or association (established or to become 
established), 

transferable by deed alone or by deed accompanied by other formalities; or 

(b) in respect of any money payable for the discharge or redemption of any 
such share, interest, fund, annuity or security, 

standing in the name of any infant who is beneficially entitled, be paid to– 

(c) the guardian of the infant; or 

(d) if there be no guardian to any person to be named in the order, 

for the benefit of the infant. 

(2) The Court may authorize and direct the guardian of an infant– 

(a) to surrender a lease to which the infant is entitled and to accept a new 
lease; or 

(b) to accept the surrender of a lease and to grant a new lease; or 

(c) to grant a lease of any property of the infant for building, agricultural or 
other purpose; or 

(d) to enter into an agreement for or on behalf of the infant. 
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