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FOREWORD

Professor Rudi James has demonstrated once again his thesis that,

in a

developing country, the path to land studies is to address the subject of land
policy.

Land policy is best distilled from the political economy of that country. '

So his two" most important works"

Land Tenure and Policy in Tanzania (1973)

and Land Law and Policy in Papua New Guinea (1985), may be categorised as
studies in 'law and economic and political development'.
Clear statements of policy (in this case derived from
Commission

of

Inquiry

into

Land

Matters,

the

Eight

the Report of the

Point

Plan

and

the

Constitution) provided the bases of much of the author's analyses, critiques and
proposals for reform.

The book combines these methodologies in a simple and

convinCing manner.
The section on the Constitution and land laws (Chapters 8 to 10) argues

r1
l,

the need for a total review of our laws in the context of our Constitution.

I
l

It

draws our attention to the fact that much of our law (written and unwritten)
could, on the tenth anniversary of our Independence Day, be void due to inconsistency with Constitutional enjoinments.
I commend this book as being indispensable to students studying the land
laws of Papua New Guinea and to all concerned with the administration of land
law and its reform.

Copyright

1985 by the Law Reform Commission and
the author.
WILLIAM KAPUTIN

ISBN 9980 55 004 x

Chairman, Law Reform Commission
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PREFACE
The land tenure structure in developing countries in the African and South
Pacific regions is complex.

Upon contact there were imposed in these countries

new systems such as state ownership and freehold estates.

These tenurial systems

ACKNOWLEDGEMENTS

which regulated 'alienated' lands existed side by side with the traditional systems.
Alienated lands came to be regulated by statutes, the received common Jaw and
principles of equity.

The greater portion of the land area (in most cases over

ninety percent), however, continued to be 'unalienated' and regulated by customary
or unwritten laws.

The independent governments inherited all the problems arising

The first draft of this manuscript was completed in 1978 and printed by
the University of Papua New Guinea Printery.

It formed the basic text for

from land alienation and faced the challenging task of resolving these and substitu-

students at the University and the Administrative College studying introductory

ting national land policies for sectorial interests and diverse customs.

land law courses.

It was reprinted in 1980, 1983 and 1985.

Substantial rewriting

of the text was uJidertaken by me during my stay in the Law Faculty as Visiting
Two models of land reform are usually presented to the national govern-

Professor in 1985.

benefitted from the further researchers of Mr. C.E.P. Haynes,

ment: one based on the western system of individual freehold estates and the

who taught the land law courses in that Faculty between 1980-84 and, in parti-

other on the socialist system of state ownership.

cular,

. There is a third approach,

expressed in the National Goals of the Papua New Guinean Constitution and adopt-

his

invaluable notes, which elucidated

many

obscurities in

the

original

manuscript.

ed by the Commission of Inquiry Into Land Matters (CILM) of that country: development primarily through the use of Papua New Guinean forms of social, political
and economic organisation (Goal Five).

Therefore, land policies should be an

This publication i~ in response to numerous requests to make the work
accessible to a wider audience inside and outside Papua New Guinea.

Many thanks

evolution from a customary base - collective and individualist extremes should be

go to Ms. Joyce Kasokason for typing the revised manuscript with her usual skill

avoided.

and patience, and to Ari Heai of the Law Reform Commission for typing the
final version into camera-ready form.

Tanzania at the initial stages attemp'ted to implement a socialist ideology
without discarding the customary tenurial system (1967-74).
unsuccessful.

The attempt was

Would Papua New Guinea, which has adopted a free enterprise

strategy to development, have any more success in her attempt to retain the
fundamental values of her traditional land tenure system, or, more pertinently,
could the values of the traditional society survive in a capitalist economy by
the adaptation of traditional forms of organisation?
This

monograph

is a continuation of the author's interest in examining

law in the context of policies and ideologies in developing countries.

It is also

intended to present the improvement model as an alternative to those of transformation, implemented in Kenya, and ujamaa,

tried in Tanzania.

Those are,

in the phraseology of the CILM, individualist and collective extremes to be avoided.

R.W. JAMES
University of Papua New Guinea

1985
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CHAPTER ONE
CONSTITUTIONAL AND LEGAL STRUCTURES

CONSTITUTIONAL DEVELOPMENTS

1•

Papua New Guinea became an independent nation within the Commonwealth
of

Nations on 'September 16 1975.

Historically, Papua was declared a British

Protectorate by proclamation issued by the British Crown on November 6 1884.
It was formally annexed as a Crown possession under the name of British New
Guinea on September 4 1888, and was subsequently placed under the authority
of

the

Commonwealth of Australia in

1902 and ac;cepted by that government

as the Territory of Papua in 1905.
German New Guinea was annexed by Germany in the year following that
of the annexation of Papua.

In 1921

it became a Mandated Territory of the

League of Nations administered by Australia and later, tn 1946, a Trust Territory.
The administration of

the

two territories, Papua and New Guinea, was unified

in 1947 and, since 1962, representative and then responsible self-government was
developed.
Parliament

A substantial transfer of power from the Australian Commonwealth
to

the

Papua New

Guinea Legislative

Assembly occurred

in

1973.

On Papua New Guineants assumption of Independence in 1975, Australia relinquished
all legal forms of and claims to power in respect of Papua New Guinea.
The Independence Constitution was adopted by a resolution of the Members
of the Legislative Assembly which had existed immediately before Independence.
The Assembly sat as a Constituent Assembly representing the people for that
purpose.

2.

TERRITORIAL STRUCTURE AND GOVERNMENT

Papua New Guinea is a unitary state which, for administrative political
1
and development pUl'lposes, is divided into nineteen provinces and a National

3
2

however, the Provincial Government (Suspension and Abolition) Act
Capital District? with a local government system:

city councils and local govern-

ment councils.

to amend the former

some provincial governments are moving towards

the estabt!?hment of

community governments in their provinces.
A major problem of the nation is to maintain its unity and at the same
time preserve, as the Constitution requires, a respect for the traditional cultures
the

to give the central government power

national interest to do so.

of government, but to give way to alternative systems of local-level govern.men~s.

of

was passed

to suspend or abolish provincial governmental bodies if, inter alia, it was in the

The local government system is not intended to be a permanent feature
Already

enactment so as

6

various

communities,

and

overcome

extreme

divisive

tendencies

which

It was thought that the right balance could be realised
3
through the establishment of provincial governments.

threaten its nationhood.

The

ConstituenJ

Assembly

which

adopted

the

Independence Constitution

voted against any provisions in that Constitution for establishing Provincial Govern7
Subsequently, the Bougainville Provincial Government was suspended.
ments.
In response

to continued

pressures

from

the

provinces

for

decentralisation of

power, and as a means of placating various secessionist regional movements m
8
thE' country, the Constitution was amended in order to provide for the establishment, structure and functions of provincial governments.

The detailed provisions,

including those relating to the legislative and finandal powers of provincial govern9
ments, are to be found in the or~aniC La\-\, on Provincial GovernITH,:·nts.

This problem of forging a nation from diverse tribal groups has plagued
the post-independence history of many African nations.

In some countries, strong

3.

STATE ORGANS

(a)

General Structure

central government as a unifying element has been advocated, in others a federal
structure with
and

state autonomy, whilst in others a form of regional assemblies

regional governments within a

arrangement

unitary state.

In the latter constitutional

regional governments have either been abolished gradually or sup-

The Constitution embodies parliamentary government with a representative

pressed by force on the pretext that regionalism encourages ethnocentric prejudices

legislature called the National Parliament; a responsible executiv.e authority, the

and militates against rapi€! unification of the nation.

The experience has been

National Executive Council, drawn from the National Parliament; and an indepen-

personality conflicts between the leadership of national and regional governments

dent

and a heavy burden on the country's scarce financial and manpower resources.

be vested in the people.

A case in point is Kenya during the period of experiment with the Majimbo Consti-

in the Queen of Great Britain and Northern Ireland 10 as Head of State of Papua

tution.

New Guinea, and is exercisable by a Governor-General appointed by the Queen

Tanzania, on the other hand, sought to decentralise its administration

and planning by establishing regional and district corporations and vesting many
of the central

government's administrative powers in them.

The purpose was

judiciary.

All

powers of the nation are declared in the Constitution to
The executive power is formally vested by the people

on the recommendation of the National Parliament.

However, the judicial authority

to increase participation and decision-making in administration at the local level

of the people is not vested in the Head of State but in the National Judicial
11
System.

and to ensure that the people at that level were involved in the process of economic planning. 4 This model of decentralisation costs far less to run than provincial

(b)

Head of State

governments, but it also has a more limited role.
The Queen was appointed Head of State. and the Constitution provided
In

Papua

New Guinea the Provincial Government (Preparatory Arrange5
ments) Act was passed in 1975 as an interim measure to provide for the recogni-

for the appointment of a Governor-General to act as her representative.

tion of provincial governmental bodies.

of Parliament.

It was the intention that the Independence

Constitution would make more complete and
functions

and

detailed

permanent arrangements for

provisions

relating

to

their

powers

their

structure

and

and

finance.

With the development of a strong secessionist movement in Bougainville,

The

appointee must be a citizen of Papua New Guinea who is qualified to be a Member
of

the

His appointment is by the Head of State, acting upon the advice

National Executive Council

(NEC) or of some other body or authority
prescribed by a constitutional law or an Act of Parliament. 12

5

4

Where an Act of Parliament requires the Head of State or her representa-

is vested with law-making powers on matters of copcern to the province.

tive to act in accordance with the advice of a certain authority, then any action
If legislation does not require

Section 24 of the Organic Law on Provincial Government sets out a list

that the advice of any authority be sought, then the Head of State or her re-

of 'primarily provincial subjects ' . This includes primary education, housing (other
than housing owned or to be owned by the state), village courts and local govern-

undertaken must be in accordance with that advice.

presentative must act in accordance with the advice of the National Executive
13
Council. In the former case, the advice of the NEe does not have to be sought.

ment.

Though a provincial legislature may legislate on any or all of the subjects

on that list, if it has not made an exhaustive law on a matter, an Act of ParJiaUnder various acts, the Governor-General may take decisi::.;ms on, and/or
make

regulations

under section 11

prescribing various matters permitted therein.

FOtY; example,

ment on the subject would have effect in the province to the extent that it
16

is not inconsistent with any provincial law.

of the Land Act he hears appeals from unsuccessful applicants
The second list of matters upon which the provincial legiSlature has power

for state lands; and by section 43 of the Land Acquisition (Development Purposes)
Act,

1974,14 he is required to prescribe the factors to be used in determining

compensation payments to the expropriated owner of land.

to legislate are those subjects set out in the list of Iconcurrent subjects'.

These

include community and rural development, agriculture and stock, town planning,
forestry, wild life protection, parks, reserves and land and land development.

(c)

Legislature
A provincial legislature may make a law with respect to a concurrent
The National Parliament is unicameral

and elected by citizens of eighteen

It is vested with a general legislative power.

years and over.

This is in some

cases subject to specific restrictions contained in the Constitution, in particular,
those concerning basic rights of citizens.

The National Parliament can only legis-

late on subjects in the concurrent list with provincial legislatures in circumstances

subject and that law takes effect in so far as it is not inconsistent with an Act
of the

National

Parliament.

The latter,

however, can legislate on concurrent
subjects only if the matter is or to the extent that it is of national interest. 17
Whether an Act relates to a matter of national interest is to be determined by
the National Parliament and the issue is non-justiciable. 18

of 'national interest ' and is circumscribed in legislating on those matters which
is

Part VI division 5 of the Organic Law further empowers the provincial

referred to as an 'Act ' , whilst that of the provincial legislature is called a 'law'.

government to make laws with respect to any other matter upon which the Nation-

are

'primarily

provincial

subjects ' .,

Legislation

of

the

National

Parliament

al Parliament has not enacted an 'exhaustive law', provided that the law is not

(d)

Executi ve

inconsistent with an Act of Parliament.

If there is any inconsistency between

the law and an Act, the law is deemed to have been repealed 'by a provincial
The National Executive Council consists of a Prime Minister and Ministers
who must be members of Parliament.
Ministers.

Responsible

government

is

GeneraJJy,

the legislative power of provincial

respect

clearly

a provincial government may not make laws with respect to, inter alia, matters

established

and

is

not

left

to

which can only be dealt with by an organic law or emergenry legislation.
extent of

its

law-making ;Jowers on

of the Organic Law.

PROVINCIAL GOVERNMENTAL ORGANS

The

judicial matters is prescribed in Part VII

Part X of the Organic Law deals with fiscal matters.

Section 57 provides for various kinds of tax which are exclusively provincial taxes
to be imposed by provincial 'laws'.

(a)

in

of the unoccupied legislative field is li,oited by section 32 of the Organic Law:

convention.

4.

governments

The Prime Minister nominates the other

These include land tax.

Provincial Assembly
Finally,
Where a provincial government is established in a province, there is the

requirement for a legislature entitled the 'Provincial Assembly'.

15

The Assembly

of the

provincial

legislative powers may also

be derived from an Act

National Parliament.
Section 43 of the Organic Law provides for the
delegation of powers and functions of the National Government by Act of Parlia-

7

6

There are some limitations on such delegated legislative power.

ment.

There

Consult.ation

(b)

is no authority to delegate to provincial legislatures power to make, inter alia,
an amendment to the National Constitution, or (ii)

(i)

In contrast to the formal methods of supervision and controls of provincial

an Organic Law.

governments

(b)

national

government,

the

const,'tut,'onal

'Instruments

make

on the Constitution of a province and the original grant o f provincial government;

provincial executive and a head of the provincial government who is called

the Premier.

the

provisions for consultation between the two levels of government on many issues:

Provincial Executive Council
Section 187(2)(b) and (c) of the Constitution provides that J:here shall be

a

by

Section 17 of the Organic Law makes provision for th'ese offices.

The Provincial Executive Council has a similar role to play in the province to
that of its national counterpart in the state.

The Council would examine policy

before disallowance of a provincial g overnmen t I aWj on t h e assignment of public
servants to a province; before the passing of national government -laws on conproposed ma)'or co
. I investment
'
_ mmerCICl
in a province,

current subjects; on any

These latter two'
CJrcums t ances wou Id be discussed with special reference

etc..

to land matters.

submissions and bills, execute the decisions of the provincial assembly, and carry
In carrying out
out central government functions delegated to the province.

Law-making

its functions, the Provincial Executive Council is organised on the portfolio system,
The Commission of Inquiry into Land Matters (CILM) recommended that

like the National Executive Council.

5.

land and land development matters on the concurrent I'1st 5 h ou Id be matters of
' I concern, 20 but that the law-making power of th
natlona
' I government
e natlOna
should

NATIONAL-PROVINCIAL RELATIONS

be

exercised

only

after

consultation with

provincial governments.

The

government would appear to have adopted the view that the implementation of

(a)

the various recommendations of the CILM on ownership, valuation, dispute settle-

controls by National Government

ment,
The delegation/devolution of power to provinces is subjected to the principle
of the inability of Parliament to bind itself.

By section 100 of the Constitution

all legislative powers of the people are vested in the National Parliament, which
is

forbidden

from

transferring or

divesting

Parliament may, however, if it chooses,

itself

of

refrain from

such

power

registration and

by national legislation.

provincial

system

through

the

Constitution and the Organic Law.

visions

the

provide

controlling powers.

Not less than two
Parliament is made
concurre~t ,Jegislati,ve
for provincial affairs
government noti,e
proposed Act.

months before an Act of
concerning a subject [on the
list], the Minister responsible
shall give to each provincial
by registered post of the

relevant provisions

Secondly, less extreme prorange of supervisory and

These span the spectrum, from disallowing provincial laws

where it is believed that disallowance is in the 'public interest ' (s.37), to suspension
of a provincial government for, inter alia, corruption in its administration, mismanagement of financial affairs, deliberate and persistent frustration of or noncompliance with lawful directions from the national government.

Section

permanently.

Parliament may abolish the

national government with a wide

Consultation is generally mandatory where the national

31{l/-} of the Organic Law provides as follows:

legislating in an area it

repeal or amendment of the

in the national

interest to be realised

government propo':lE'S to legislate upon a sub)'ect on t he concurrent Est.

considers more appropriate for provincial legislation.
But Parliament has the ultimate authority.

policies are matters of national

ConsultatIOn is usually not 'consent' or 1accord 1. 21

Consultation on the

!\'ational Land Registration enactment did not take place until after the passage
of the Bill through Parliament.
Vlew that an
Speaker

purpose of con')uItation
It

is

place

therefc'r('

at

The Office of the Legislative Council took the

of Parliament is ma d e on t h e d ate of certification by the
and thi;lt the two month pe rlO
' d IS
' t 0 b e ree k oned from that date. The
/\('t

jPd'>!

IS

to ascertain and meet the wishes of the provinces.

within the spirit of the subsection that consultation should take
D'''fc'r'c'
th e presentation
'
'of the Bill to Parliament.
Section 255

9

8

of the Constitution provides that, in principle, consultation must be meaningful

the national government to delegate powers to provincial governments to issue

and must. allow for a genuine interchange and consideration of views.

fishing and timber licences.

nical

interpretation

adopted

by

the

Legislative Council

would

not

The techfurther

the

At the 1983 Conference

it was resolved that the

proposed new national legislation on both forestry and town planning shouki involve
consultation with the provinces to identify provincial areas of interest which should

cause of provincial government and the smooth functioning of the governments.

then be jelt free for provincial legislation.

(iil

Major and other investments
An

area

where

consultation

with

provincial

governments

has

become

the Organic Law on Provincial Governmenf"··provides that

n'ecessary to the exercise of administrative power is in relation to mining leases.

the national and provincial governments should consult with each other q;mcerning

By section 200 of the Mining Act (Amalgamated) Act, 1977, the Minister respons-

any major investments or proposed investments in or affecting a province.

Two

ible for mines must first consult with the relevant provincial government before

this work that have caused problems between the two levels

granting a prospecting authority or mining lease to land situated in the province.

Section 85 of

areas relevant to

of government have been the exploitation of timber rights

and grants of licences

However, at the Premiers' Conference of

1984, a more fundamental effort to

deal with the concurrent subjects was made by calling for a full review of all

to foreign companies to fish in provincial waters.

national legislation on concurrent subjects, with a view to the national government
In Milne Bay Provincial Government v Minister for Primary Industry and
the

Government

Independent

of

PNG ,22

the

Provincial

Government

sought

amending or repealing legislation not covering matters of 'national interest'.

a

declaration that certain licences granted by the national government to unknown
Taiwanese fishing boats and to the Utama Fishing Co. were invalid, because of
failure

of the

required

national government to consult

by section 85 of the Organic Law.

the

6.

DECENTR"LISING LAND MATTERS

provincial government as is

The application was rejected on

(a)

Delegation

the grounds that disputes between the national and provincial governments are
There are two models of decentralising power in land matters:

non-justiciable in the courts and are subject to the non-judicial settlement procedures established by the Provincial ~overnments (Mediation and Arbitration Procedures) Act,

1981, and the Organic Law on Provincial Governments.

The latter

vests in the Premiers' Council power to discuss and find solutions to all matters

and devolution.
element

in

It accepted as an important

The CILM recommended the former.

the administration of the

of the people at the 'District' level.

national

delegation

land legislation 1he involvement

It stated specifically that:

concerning inter-provincial and inter-governmental problems with a view, in particular,

to avoiding legal proceedings between governments.

The former,

The national land law should allow for as much
involvement of -the people from the Districts
as possible, and there should be little need for
Districts to refer land administration to Port
Moresby. (Para. 11.9)

by s.3,

defines disputes which are subject to the process of mediation and arbitration
as including disputes between two governments which are not eligible for reference
to

the

National Fiscal

Commission.

It

then

provides quite

peremptorily

that

'no court has jurisdiction to hear a dispute to which this Act applies.'

It

envisaged

that

Land and Land Control
The court was therefore not given an opportunity to define 'major investments', which is not statutorily defined, or to pronounce upon the level of consultation

necessary

to

satisfy

the

constitutional

requirement

of

'meaningfulness'.

It is problematic whether failure by the national government to consult a provincial

government would adversely affect the contractual rights of a third party.
At the level of the Premiers' Council, provincial governments have asked

the

provincial

governments

would

Boards and establish provincial

The recommended functions of these bodies are:

appoint

Provincial

Land Registry Offices.

the allocation of state lands

and the imposition and surveillance of development conditions; the enforcement
of national policies on distribution and accumulation of land; and the registration
of land titles.
bodies:

the

The provincial bodies were, however, to be responsible to national
National

Land

National Land Registry Office.

Board,

the

National

Land

Control

Board and

the

A step towards the implementatior. of this model

11

10

of decentralisation was taken with the establishment of Provincial Building Boards
24
to administer national powers under the Building Act, 1971.

23

of state lands required for national governmental purposes or \for its instrumentalities,

including

national

corporations,

of acquisition for such purposes.

The

Department

of

Lands,

pursuant

to

these

recommendations,

agreed

and

it

should reserve a compulsory power

All mineral rights should fall within the purview

of the nation,).! government.

upon a plan to establish Provincial Land Boards, which would be responsible for
hearing

applications for

state

lands

in

their

respective

provinces.

Under

Experience

this

c,:).,~·wherf:

scheme the Boards were also to determine applications to transfer lands in the

comings which are not

provinces.

enact

The resolution of appeals from the decisions of Provincial Land Boards

discriminatory

with

this form

intractable:

laws

on

of devolution has highlighted short-

(a) a

tendency for

land acquisition

and

use,

the regional

bodies to
to citiz~ns

detrimental

would be a centralised function of the National Land Board, which W{1l take over

not of the province; and (b) a multiplicity of land tenure systems.

These short-

the reviewing powers of the Head of State under section 1\ of the Land Act.

comings can, however, be overcome by the exercise of the power of disallowance

The process of decision-making and conflict resolution would be greatly speeded

or the enactment of a national code setting out principles of land policies binding

up under this model.

on all provinces.

As we have seen, a provincial

law on a concurrent subject

is subject to the test of consistency with an Act of Parliament.
The Land Board as presently constituted is the instrumentality appointed
After considering

The

model

reflects

thE'

national Minister for Lands the

Committee,

which

required

provincial governments to be given clear legislative

under the Land Act to hear all applications for state leases.
applications, the Land Board recommends to the
persons to whom leases should be granted.

Although it is a national board, the

recommendations

power over a wide range of subjects.

of

the

Constitutional

Planning

But the danger is nevertheless apparent

membership is large enough to enable different members to act at different times,

in the caii by some provinces for the amendment of the constitutional guarantee

and hearings and determinations may take place in any part of Papua New Guinea.

on

There is a tendency for Land Board meetings to occur in provincial centres under

laws! to control the movement of those citizens who are not from their province.

'freedom

of mOV{:'.!ient) so as to permit

them

to introduce provincial

'pass

the chairmanship of a Deputy Chairman when leases in a particular province are

Such developments could be a hornets! nest, arming provincial gov.ernments with

being considered.

powers to repatriate and retaliate against citizens from other provinces.
related

This arrangement allows some concession towards decentralisation.
of

the

Board are appointed from

Board at

any

interest.

given sitting

This

model

may

various provinces, and the composition of the
be

establishes

Members

made

a

decision-making, as the practice is for

to

reflect a

hierarchical

disputes concerning

the eviction

typical of inter-provincial disputes.

of squatters from

other

Already,

provinces are

To permit the sovereignty of provincial govern-

ments over their land area could lead to a compounding of this problem.

predominance of local

structure

but

does

speed

up

7.

the minutes of these meetings, including

FUTURE OF PROVINCIAL GOVERNMENTS

recommendations for allocation of land, to go directly through the Chairman to
the

Minister for his approval.

Uniformity and coherence in the implementation

of national and provincial policies are ensured.

(b)

Devolution

The future

of provincial government in

thought to be precarious.
for

!gross financial

National

Three provincial governments were suspended in 1984

mismanagement'.

Parliament

for

Papua New Guinea is sometimes

the

In

suspension

March
of

all

1985

there was a call

governments which

the

in

the

recently

published Auditor GeneraJls Report indicated were misusing funds.
The alternative model which is proposed here is to vest in the provincial
governments

25

The

title to, including the power of control of, lands in the provinces.

The provincial governments would thereby be given power to legislate with respect
to the administration of such lands and to make grants and dispositions thereof.
Under this model the national government would retain ownership and control

Prime

Minister

responded

first

in October

1984, and more recently

in March 1985, by pledging the holding of a referendum on the provincial government

system.

In

explaining

this decision of

the national government, he said

that the people all over the country were dissatisfied with their provincial govern-

13

12

ments and that they should be given an opportunity to decide whether the system
should continue (Post Courier, September 27 1984

and March 20 1985).

In his

Since

Guinea, and that of English and, later, Australian-English origin in Papua.
1921

the

German system

has virtually disappeared,

leaving only minor

traces

statements he listed the causes of dissatisfaction as being 'insufficient number

in land law, and the Australian-English system has occupied the whole field, with

of persons to man the system', 'bad practices and misuse of funds by provincial

some differences between the two parts of the country

governments', and 'unawareness by many people that provincial governments existed

since then, in an increasingly uniform shape.

in their area,'

The last point amounts to a serious indictment of the operative
The new Constitution assumed a complete rejection of any form of legal

system for failing to provide for the meaningful participation of peopJe at the

vested

in either the Parliament of the Australian Commonwealth or

grass roots level in the decision-making process in matters that direc!!y concern

authority

them.

the United Kingdom.

A clean break with any theory of the continued application
The Laws Repeal Act, 1975, repealed

of English common law was also made.

ioned

until the 1940's but,

all

the bona fide

politicians who show hostility to provincial

'basic norm' of the system is, in the truest sense, to be found in the Constitution.

They claim that the root cause of the polemics is the

Section 9 of the Constitution declares that the laws of Papua New Guinea consist

intentions of

governments in general.

diminishing influence of Members of

Parliament over project spending at local

level, the loss of their role in provincial matters and loss of status to provincial
officials in their home provinces.

Laws applicable

in Papua New Guinea.

of the Constitution, the Organic Laws, Acts of Parliament, provincial laws, laws
made under or adopted by the Constitution and the underlying law.

There is evidence, however, that some govern-

ments may have been manipulated in order to provide protection for the economic
base of the rural business class.

pre-Independence

Accordingly, the

Some studies, whilst agreeing with the allegation of mismanagement, quest-

(a)

Constitution

In Fitzpatrick's stricture, they 'incorporate tradiThe Constitution is itself a major source of law.

tional and variant patron-client structures within the state system,.26

In one sense it is the

source of all sources, for it is the instrument that establishes the law-making
However, there has been strong provincial opposition (including threatened

organs, i.e. the legislature, judiciary and the executive.

secession) to the abolition proposals from four of the Islands Region premiers.

and defines, their powers.

The lack of a workable mechanism to enable the greater capacity of particular

legal system.

provinces

to be recognised by

of provinces.

In another sense, it js the supreme law of the land.

These provinces have raised funda-

mental questions about adequate transfer of funds and activities and the national
adher~

In the Kelsenian analysis, it is the grundnorm of the

the devolution of greater powers and functions

to them has been a cause of some frustration.
government's failure to

It vests in these bodies,

to Jegal requirements in respect to the treatment

There is a strong view that united public opposition by premiers,

This is expressly

provided for in section 11 ibid., which states, 'This Constitution and the Organic
Laws are the Supreme Law of Papua New Guinea'.

Consequently, any act (whether

legislative, executive or judicial) that is inconsistent with them is, to the extent

combined with the lobbying of Members of Parliament, would arrest the abolition

of the inconsistency, invalid and ineffective.

The courts' power of judicial review

movements, and that the solution lies in a total review of the inter-governmental

of legislation is an important armoury to ensure the Constitution's supremacy.

relationship.
Finally, the National Goals and Directive Principles and the Basic Social
Obligations of the Constitution, together with the basic rights set out therein,

8.

tional

THE SOURCES OF LAW

form a part of the underlying law; hence they are the agencies of new laws.

Until Independence the legal system could be divided sharply into tradi-

(b)

Acts

systems, based on custom, and non-traditional systems introduced by the

colonial regimes.

The latter was originally the system of German origin in New

Schedule 2 adopted as Acts of

Parliament or

of equivalent subordinate

legiSlative enactments all pre-Independence Acts and regulations in force in Papua

15

14
New Guinea

immediately

before Independence.

Tha t

schedule also adopted as

(e)

The Underlying Law

laws of Papua New Guinea a short list of Australian and English statutes which
are set out in Sch.5.

Schedule 2 of the Constitution provides that there shall be an 'undedying

Most of these statute laws are now contained in the ,'Revised

Edition of the Laws of Papua New Guinea, brought into force on January 1 19&2

law' consisting of two main parts:

and subsequently updated.

and

rules

ot

common

before Independence Day.30
There is a commitment to reform the laws in the context of the changing
needs of Papua New Guinean society and, to this end, the Law Reform Commission

firstly custom, and secondly, 'the principles

law and equity in England' as they existed immediately,
Custom applies only to the extent that it is consis-

tent with constitutional law or a statute, and not repugnant to 'the general prin.ciples of humanity'.

Common law similarly applies only in so far as it is consistent

was set up in 1975.

with constitutional and statute law and is not 'inappropriate to the circumstances

system.

of the country from time to. time'.

This Commission makes proposals for changes in the legal
"27 Th"IS paper
It has issued a Working Paper on the Law of 5ucceSSlOn.

Custom prevails over common law.

(a major part of which deals with succession to land), proposes the unification
of

the

Wherever there is no rule of law or where the common law or rules of

laws of succession in order to eliminate the existing dual system (the

customary system, and the other based on the common law) and preserve the

equity are

not applicable or appropriate

to

the circumstances of the country,

role of custom as a source of law.

the National Judicial System is empowered and required to develop las part of
the underlying law' rules derived from, inter alia, the National Goals and Directive

The major impetus for land tenure reform has, however, come from the
Report of the CILM. 28
The Report made far-reaching proposals for changes
in

land ownership, administration and policies.

Principles of the Constitution and the Basic Rights; or rules derived by analogy
from existing laws and/or the laws of other similar legal systems.

The government has adopted a
The courts are required to develop the underlying law in a coherent manner,

number of the proposals and has given effect to some of the more urgent ones.

as appropriate
(c)

to

the circumstances of the country from

time to time.

The

concept of underlying law can therefore be an important source for the develop-

Laws

ment of land tenure rules in accordance with national policies.
The

extent

of

provincial

governments l legislation would

process and form of decentralisation adopted.

depend

on

the

Some proposals have been made

above for devolving law-making powers in land matters on provincial ass'emblies.

The Constitution provides for the National Parliament to (a) further redefine
the underlying law, and (b) provide for its development. 31
In a Working Paper
of the Law

(d)

Reform

Commission which was published in

1976, the Commission

expressed the view that judges and the legal professions were more inclined to

Precedents

adopt
Schedules 2.8 and 2.9 of the Constitution state, in general terms, principles

pre- and

post-Independence legal rules of the common law than develop

a legal system based on the customs and perceptions of the people.

It therefore

on the authority of judicial precedents and the power of the National and Supreme

attempted the restatement of the underlying law in a way that would require

Courts to overrule their own previous decisions.

the profession and judges to develop a Papua New Guinean common law 'fashioned
out of the various but in many respects similar customs l of the people. 32

Lower courts may refer to the

National Court, and the latter to the Supreme Court, any question arising from
a conflict of precedents.

Essentially, the Working Paper argued for customary law and the common
The decisions of the High Court of Australia and the Judicial Committee
of the Privy Council, courts to which appeals lay from Papua New Guinea before
Independence, are not binding on the National or Supreme Courts.

29

The Supreme

Court is the highest court of the land, hence judicial sovereignty is realised.

law and equity to become sources of the 'underlying law'.

Custom should, how-

ever, play a more dominant role and therefore courts must first look to custom
for solutions to problems.

The proposals were subsequently discussed at a Law

Reform Commission seminar on the 'Declaration and Development of the Underlying
Law and Customary Law ' .

The seminar took the view that the act of relegating

16
customary law

17

and the common law and equity to the status of sources of law

was to create an unnecessary vacuum in the legal system.

Secondly, the Constitu-

tion required a definition of the underlying law, not merely its sources.

The

seminar adopted a proposal to reformulate the underlying law to consist of:

(a)

general principles of customary law; and

(b)

decisions of the courts.

Only where
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growing crops are, in customary jurisprudence, not deemed to be land.

Disputes

thereover are therefore justiciable by village courts under their general jurisdiction.
In contrast, a house or other structure built on land, and things growing on land,
are within the definition of land for purposes of the jurisdiction of the Land
Courts.

CHAPTER TWO
FUNDAMENTAL CONCEPTS AND CATEGORIES

The modern day

practice of .planting cash crops which tie up the land

for a number of years, and the practice of building permanent structures on soil,
could no doubt lead to the modification of the concept of land in traditional
1.

Traditional law is itself flexible and could change to accommodate the

tenure.

MEANING OF THE EXPRESSION 'LAND'

changing circumstances.
(a)

Customary Law

The 'Task Force on Customary Land Issues' recommended the formalisation
The expression 'land' assumes a different meaning depending on whether

one is concerned with the unalienated or alienated land tenure system.
former,
by a

traditional law recognises that the

physical soil (land) may

If the

be owned

lineage or other group, but growing crops and other improvements thereon

may be claimed by individuals or members of communities who might be strangers
to the landowning group.
not as land.

of, and increase in, land transactions in customary-owned land.

Under the proposed

scheme, the grantees would acquire occupational rights with specified development
As a corollary, the Committee suggests the need to arrive at a
conditions.
formula for compensation payments to the developer of such lands for his improve3 .
ments thereon.
Such payments would be in substitution of his severance rights.

These rights in land are often referred to as usufructs ,

The basis of this separation of land and attachments thereon is

that labour creates rights, therefore he who

1'S

the soil retains ownership of the attachments.

(b)

General Law

responsi b le for improvements to
Trees growing naturally on land

present different considerations, which raise a presumption that they belong to
the community which owns the soil.
Land in the traditional sense is not an
alienable commodity, but it provides security for th e j an d -ownmg
'
community
and for future members thereof.

For
adopted. 4

purposes

of

the

general law, the common law definition has been

Land is defined to include the soil and everything that is below and
5
above the soil that is annexed in such a manner that it becomes a part of the
6
soil. In Geita Sebea v The Territory of Papua it was established that the traditional owners leased unimproved lands to the Crown for a ten year period.

The

Crown transformed the land into· an aerodrome and, together with private persons,
Though the distinction between 'land' and 'usufructuary rights' is generally
correct for the customary system, I there are some statutory modifications for
specific purposes.

Thus village courts, which are set up to resolve conflicts

by applying the relevant customs, are expressly denied jurisdiction over disputes
involving the

'ownership of land' under the genera j

j aw. 2

They do, however,

erected buildings thereon.
process

Subsequently, it acquired the property by compulsory

and offered to pay the traditional owners compensation based on the

value of the land without the improvements.

It was held that the land which

was compulsorily acquired included all the improvements affixed to it at that
date and compensation was payable for these.

have jurisdiction to hear disputes as to the ownership by custom of land, and
rights by custom to its use, and to make interim orders pending the determination
of the substantive issue by the Land Court.

L an d IS
' d e f'me d for this purpose
to include 'a reef or bank and a house or other s t ructure b uilt on or over water,
but does not include things growing on land.'

A house or other structure built on soil and not being over water, and

It

is trite knowledge that upon the annexation of any chattel or other

improvements on the soil,

such improvements become a part of the land and

pass to the owner of the soil.

A person who is responsible for the improvements

generally has no power to remove them; if he did, he would have committed
an act of trespass.
7
value.

Nor has the improver a claim for compensation for the added

22
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At common law, gold and silver found in the soil belonged to the Crown
by royal prerogative and were not deeme d to form partes SOll·.8
This was the

b UI°ldo109 ) IOn some substantial manner, e.g. by nails or
screws, would generally become a fixture.
If the purpose of annexation was to

principle which was early established in Papua New Guinea.

enhance the land or its use, even a minimal annexation would suffice.

Gold and silver were

land (e.g. a

attached to

But if

the subject of reservations in Crown grants and Crown leases of land, and the
State's ownership of them was later given statutory recognition. 9
The state's

the purpose of annexation was to enable the owner of the chattel to better enjoy

right to minerals was extended to include all mines and minerals in or upon lands

character of personal property.

° (e.g. a patn
. tOng)
It
1
, attachment would not prevent the obl'ect from retaining. its

which were stated in the earlier mining legislation in Papua New Guinea to be
10
the property of the state.
The Mining (Amalgamated) Act 1977,;:: which amalgamated

the

relevant laws of the country,

restated this basic principle of state

ownership of all gold and minerals in thi-! country.

This

division

of

land ownership, i.e.

horizontal ownership. I I

mines and minerals

in

the state,

(a)

There are indeed other consequences
which
limited at common law.
"
13 will follow,
consequen t up· on the classification of such improvements as fIxtures.

This is a concept recognised by

the common law and, as we have seen, characterises the traditional legal system.

2.

.
°
of the 10nterest of the developer, (whether he is
the determmatlOn

is that, on

°
a lessee, 1lCensee
or trespasser), all fixtures must be left with the landlord, unless
they fall within the category of removable fixtures, a category which is unduly

and the rest of the soil in a defined area in an individual, is an instance of the
concept of lateral or

The consequence of an article ceasing to be chattel and becoming a fixture

(b)

Protection of Improver
The

FIXTURES

recognition of improvements as fixtures and the non-recognition of

a corresponding obligation on the landlord to recompense the builder or improver
for his improvements to the land may cause in justice to the latter, and could

Definition

land development in cases where the occupier has no secured
In some countries. therefore, there have been
long-term interest IOn land.

adversely affect
We

have seen that at customary law the person responsible for

making

improvements on land of another retained ownership thereof, while at common
law

the applicable principle is quic-quid plantatur solo,

5010

cedit.

The locus

classicus of the common law principle is the English case of Holland v Hodgson, 12
where it was stated by Blackburn J. to be that:

or

moves to enfranchise a tenant who has spent years on a landlord 1 s land and has
14
been solely responsible for developing it.
No enfranchisement legislation of
this kind

exists in

Papua

New

Guinea,

but some attempts to give recognition

to the developerrs claim, based on the time and money he has spent on enhancing
the value of the land, is apparent.

articles not otherwise attached to the land than
by their weight are not to be considered as
part of the land unless the circumstances are
such as to show that they were intended to
be part of the land ... , and on the contrary,
an article which is affixed to the land even
slightly is to be considered as part of the land
unless the circumstances are such as to show
that it was intended all along to continue a
chattel...

The tests referred to in that passage are expressed in terms of the rdegree
r
of annexation and Ipurpose of annexation r. Thus, when an article is no further
attached to Jand than by its own weight, it generally retains its character as
a chattel.
On the other hand, a chattel attached to land or to that which is

Even

at

common

law

there

are some

rights to the developer for his improvements.
New Guinea.

mitigating

principles which

give

These may be adopted in Papua

The Land Act provides for compensation for improvements, though

no uniform principle has yet been established.

Both the common law and Papua

New Guinean statutory development contributing to the solution of this problem
will now be discussed.
(1)

Tenant's fixtures

remove , tenan t' s fOIX t u res' at the termination
15
of his lease or within a reasonable time thereafter.
The rright of removabilit y 1
A tenant

is,

however,

has aright to

ll" mited because the category of !tenants! fixtures!

is itself limited

24
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at common law.

Prima facie

the right of removal by the tenarf or his assignee
at the end of or during the term.
all fixtures attached by the tenant are 'landlord's fixtures'

'ornamental' and 'domestic' fixtures.

In the Court of Appeal, Wooding C.J. did little more than summarise the
English position which, by enactment, is deemed to be in force in Trinidad and

tenant for

Tobago, and to apply it.

and must be left for the landlord.

The right of severance is limited to 'trade',

The former are fixtures attached by the
the purpose of his trade or business.
The expressions 'ornamentaJl

and 'domestic' fixtures are self-explanatory.
stoves, etc.

They include window blinds, panelling,

of Saleh v Eljofri,18 when the latter found it:
difficult to appreciate how a house of the nature
in question can properly be said to be a chat!el...
It could only .. be completely transferred by dehv~ry
by reducing it to pieces of wattle wood and drIed
mud or daub with particles thereof.
By such
a process the whole character of the t~ing would
be gone and its state hardly more enviable than
that of the late lamented Humpty-Dumpty.

Judges in the West Indies have had to confront the paradoxes which arise
from the application of principles of attachment, the social attitudes of the people
to the so-called 'chattel houses', and the narrowness of the common law definition
of 'tenants' fixtures'.

Perhaps the most celebrated West Indian decision which
discussed the point at issue is Mitchell v Cowie. 16
The facts were that the
plaintiff agreed to purchase from the defendant a dwelling house in the course
of construction, on land which the latter held as a tenant.

The defendant had,

however, already executed a mortgage, with the incompleted house as security,
in favour of D.C. to secure a loan, and later the same year D.C. paid a further
sum to the defendant, who gave a receipt in full payment for the house.

The

plaintiff moved into possession, and in the ensuing suit, contended that the sale
of the chattel house to her was a sale of goods and that the legal interest passed
to her.
(The chattel house is question was built of hollow clay blocks
standing
upon concrete pillars covered with galvanised iron sheeting).
Both Fraser J.
and the Court of Appeal of Trinidad and Tobago (Wooding C.].,
McShine and

The analogy of Humpty-Dumpty and the Caribbean 'chattel house' is some-

. 1ace,
d for the assistance
- of 'all the King's horses and all the King's
what mlsp
. a dismantled 'chattel house.
The
men' is not necessary to put toget her agam
typical West Indian scener io was presented in O'Brien Loans Ltd. v Edward
Missick. 19
In this case, the Court of Appeal of the Bahamas had to decide
whether a small woo d en house bolted to concrete blocks into which cement had
been poure d to make the m solid was a fixture or a chattel. Their Honours held
that there was not sufficient annexation for the house to be part of the land
and hence it remained a chattel. A t the end of his judgment Hogan J. noted:

Hyatali JJ.A.) held that the house was a fixture and hence not 'goods' within
the Sale of Goods Ordinance.

If this case was to be determined .... in the environ-

It followed that nothing passed to the plaintiff.

ment of England I think it would be very difficult
to resist the appellant's claim.
The concept
of a chattel house has, however, been a featu~e
of countries in this part of the world and In
the Far East to a very much greater extent than
in England and I believe it would be wrong to
ignore that aspect in determining this appeal.
It appears that the house. was. mov~d with. little
difficulty and retained its Identity virtually mtact
on removal.
In these circumstances, th~u~h not
without considerable hesitation and dIffICulty,
I have come to the conclusion that it would be
right in the environment of the Bahamas t0 egard
20
the house as a chattel rather than a fixture.

What was interesting in this case was the recognition by the judges that
a slavish adherence to English precedents would pose irreconcilable conflicts with
West Indian social practices, hence the need for qualifications on the application
of the logic of Holland v Hodgson.

Fraser J. (as he then was) cautioned:

am convinced that the chattel house is the
type of fixture which has attracted a relaxation
of the general rule as to the annexation of
chattels to the soil.
I am also of the opinion
that the description of the structure as a chattel
house necessarily implies an element of removability and, unless there is clear evidence of
a contrary intention, a chattel house which, by
reason of its mode of annexation, becomes a
fixture must carry as a part of its character

He shared the doubt of Bourke J. in the Kenyan case

Other judges in contrast would readily accord to !chattel houses' the status

la w with such modifications to suit local condiof fixtures, but apply the common
_
tions.

Georges J.A.

displayed his awareness of

the problem which is acutely

26
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West Indian in the following passage:

Tirupia,30 the plaintiff on behalf of the kinship group which he headed claimed,
inter alia,

In many parts of the West Indies persons become
the yearly tenants of plots of la'nd on which
they build houses.
In a sense the purpose for
which the house is built is always the proper
enjoyment of the plot of land but even though
there may be some minimal attachment which
will make the house less liable to damage from
stormy weather, there is no intention to benefit
the landlord by adding value to the land.
In
a sense the conclusion that the tenant did not
intend to benefit the landlord can be said to
be subjective but in a sense it can objectively
be

determined

from

the

nature

of

the

. ' y ' ,·n land reg1-stered in the name of the
. d an 'equl
to h ave acqUire

Administration.

(1)

His claim arose out of the following circumstances:

.long

occupation

by

himself

and

the

group

he

represented

in' the'

action;
(2)

their expenditure of money and ether acts in developing the land;
and

(3)

knowledge, constructive or actual, by the state, and its tacit approval,
of the develepments.

tenancy

and the method of construction which aims to
make the annexation minimal.
It is true that
such minimally annexed structures might still
be saved from becoming the property of the
landlord by holding them to be tenant's fixtur
which can be moved at the end of the tenancy. ZT

The Full Court of the Supreme Court did not question the notion of the 'licence
by esteppel', but it held that, in the absence of an allegation of fraud, secti.on

69

.of

the

applicable Lands

Registration

Act,

1924,

of

New Guinea,

pr.otected

the registered owner, Le. the Administration, by pr.oviding it with an 'indefeasible'
title t.o the land.

trilogy of cases (Baptiste v Supersad,22 Dolan v Ramlakan 23 and
Fields v Modest)" 24 the High Court, of Trinidad in the former and the Court of
In

Appeal

a

in the latter

two decisiens decided that a 'chattel heuse' is a fixture.

The effect of this finding is net hard to see. In the English decisions of Crossley
25
Bros. Ltd. v Lee
and Provincial Bi11 Posting v Low Moor Iron Go.,26 it was
laid

down

that

only chattels could be seized in distress and not fixJures,

the

reason being that fixtures formed part of the land which could not be distrained.
The

In the PNG Ready-Mixed Concrete Case, the defendant Kiamba and five
hundred and eleven .other persons had settled on state land in Lae.

Subsequently,

the state agreed to lease the land t.o the plaintiff for a state lease of ninetynine years.
which

the

In the action .of the purp.orted lessee for possession of the land to
state was

joined as a

plaintiff, the c.ourt held that

the defendants

had acquired an 'equity' in the land in the foJJowing circumstances:

West Indian courts have 'thus displayed some judicial activism in moulding

the English rules to keep the roofs over the heads of poor tenants.

(i1)

(I)

their

p.ossessi.on

and

the

act of effecting substantial imprevements

(including seventy buildings as dwelling h.ouses) .on the land;

'Equity'

(2)

the improvements were effected with the tacit approval of the state,
wh.ose officers remained silent whilst the buildings were going up;

The

protectien

of

the devel.oper's

imprevements

may

be achieved

by

a

(3)

finding

that his a'ctiens, coupled with the c.onduct of the owner, were such as
to entitle him to claim a right over the land. 27
The application in Papua New
Guinea .of

the ~oncept of

the

'licence coupled with an equity' er

occupiers

as the right acquired in the above-mentioned circumstances is called,
28
never- been doubted.
Until the decisien in PNG Ready-Mixed Concrete

Pty Ltd. v UtuIa Samana and Kiamba,29 hewever, there was no guiding authority
on the circumstances in which an 'equity' would be held to exist in Papua New
Guinea.

the

earlier

case

of

the

Administration

of

the

Territory

led

to have an

'expectation'

that

they would

time.
Miles J. further held that the 'equity' was binding on the grantee wh.ose lease,
n.ot being registered, amounted to an equitable interest in land and was, therefore,
subject

t.o an

'equity!

of

of

PNG v

which

he,

as transferee, had n.otice (c.onstructive or

actual).

In cases where an
In

were

be able t.o continue to reside on the land for some indeterminate

'licence by

estoppeP,
has

the

'equity'

is f.ound in favour of the devel.oper of land,

it is for the ceurt te say in what manner it will be satisfied.

In some cases

28

29

the developer

is allowed a

improvements and,

life interest, in other cases, compensation for the

in others still, occupation for a fixed term.

In Inwards v

at a decision of a court which adjudicates, declares or determines pre-existing
rights.

In other words, there is no loss of property rights because a court has

Baker, the son who built on his father's land at his invitation and encouragement

held that the claimant has no interest in land.

in the expectation of obtaining an indeterminate right of occupation was granted

against

possession for life or as long as he desired.

In PNG Ready-Mixed Concrete Co.,

the judge found that consideration should be taken of the following circumstances

which should influence his decision in defining rights arising from the 1 equ ity':

the deprivation of 'property', which includes real or personal property

i.e. land, money etc..

It will therefore include improvements to land.

the defendants were originally trespassers with knowledge that the
land belonged to the government;

(2)

compensation must be paid?
be termed an

they failed to notify their interest to the state, which had advertised
both the land for tenders and the meetings of the Land Board, which

The court

made no order as to permanent improvements effected by the occupiers.
On
32
the authority of such decisions as Brand v Chris Building Co.
and those discussed
above, they form part of the land.

(I)

However, the guarantee is directed

Is this a deprivation of property for which

Secondly, can the PNG Ready-Mixed Concrete Co.

'expropriating authority I

within the terms of the protection, or

is the obligation to pay compensation that of the state as 'expropriating authority'?

later allocated the land to the plaintiff;
In Tirupia's Case, the court held that the principle of indefeasibility operaIn view of these considerations, the learned judge made an order for possession

ted to defeat any 'equity' of the occupiers of land owned by a registered pro-

in favour of the PNG Ready-Mixed Concrete Co., subject to rights of the occup-

prietor .

ants to remain on the premises for periods of:

have

The PNG Ready-Mixed

held that the

proprietor.
(a)

one year, in the case of two named persons (who were the first
occupants of the land) and the members of their households; and

(b)

six

months,

1981, the date of commencement of the

action ..

binds the equitable purchaser from

the

to

registered

In tne cases at common law where an 'equity I was held to bind a

third party, whether purchaser or successor in title, and whether he had a legal
estate or an equitable interest, it was itself binding on the original owner. 33

in the case of all other occupants who were residing

on the land on Jun,e 30,

'equity'

Concrete Co. Case, however, would seem

In conclusion, it is recognised that at the best of times the finding of
an 'equity' is uncertain.

The authorities suggest various criteria.

On the one

hand, the person who develops land under a mistake of his own legal rights must
prove that he expended money or effected other acts on the faith of his mistaken

It is

we11- recognised that the life of the law is not always logic, and

the PNG Ready-Mixed Concrete Co. case poses at least two outstanding problems.
The first is whether an 'equity' is such an interest or right capable of protection
under the land registration system - the Full Court

In

Tkupia's Case having held,

and Miles J. in the PNG Ready-Mixed Concrete Co. case having conceded that
an 'equity' has no over-riding effect under s.33 of the Land Registration Act.
This statement of the law is reminiscent of the House of Lord's decision in
31
National Provincial Bank v Ainsworth.
The second is whether an appropriation of
unseverable

improvements

by

the

registered

proprietor

or

his

transferee

is a

deprivation of property for which compensation is payable by virtue of s.53 of
the Constitution.
The Court would seem to have been misdirected on the issue of the constitutional proper ty protection.

It rightly held that the protection is not directed

belief.

He must establish that the owner, for his part, acquiesced in his acts

with knowledge of his own legal· right and the occupier's mistaken belief.
that

knowledge

it

becomes inequitable for

then claim to benefit from

the latter

the occupier's mistake.

With

to maintain silence and
Where the developer was

permitted either expressly or impliedly to enter another's property and develop
it, and the owner so behaves as to lead the occupier to form an 'expectation'
of some interest in or indeterminate right to the land, knowing or intending that
the other will act on that belief, and the occupier so acts, these facts might
raise an 'equity' in favour of the developer.

Secondly, an 'equity' cannot be

the subject of an action for its protection, but it is a defence in an action for
. Ie. 34
possession by the owner, his assignee or successor in Ut

31

30

sole object of deriving a benefit from an award of compensation or in cases

Compensation for improvements

where the state decides to change the usage of the land consequent upon new
Some statutory provisions have gone some way to alleviating the nardship

zonIng arrangements.

caused to the land developer through the application of the common jaw principle
of quicquid plantatur solo, solo cedit.

In Chapter

Section 48(6) of the Land Act gives the

Ten

includes article

we discuss
53,

the constitutional

'protection from

protection of land

government lessee who surrenders his lease a power of removal of such of his
35
This power is very limited, but has some
improvements that are severable.

This

practical utility.

of improvements without providing for adequate compensation, these are offending

more

improvements.
necessarily

A

claim for compensation against the state is by statute un-

a forfeiture or extinction or determination of any right or interest in property.

limited

to

the

state

is

lessee

and

in

payment of compensation

By subsection 4 of section 53 of the Consti-

tution a reference to the taking of possession of property is defined to include

provision

of

It

for

satisfactory

that

property'.

is arguable that, in so far as the Land Act purports to permit the deprivation
proviSions which are unconstitutional.

A

unjust deprivation of

rights.

very

restricted

circumstances.

These considerations are strong arguments for the exercise of the court's power

It avails only if he applies for a renewal of the lease and the application is
rejected in whole or in part. 36
The Land Act expressly states that a lessee

land

who does not apply for a renewal of his lease has no claim for compensation

to award compensation where the occupier loses the right to improvements which

for improvements against the state.

he has put on the land.

He may, however, sever such of the improve-

to award compensation in ejectment actions.

ments that are severable or arrange with the incoming lessee for payment there37

the land courts are empowered by the Land Disputes Settlement Act (s.40)

In practice, the payment of compensation for improvements does not present

of.

much difficulty,
There is

no right

improvements when a lease has
38
However there
breach of conditions.

to compensation

for

Already in disputes over customary

because the state lessee has the capacity to assign the lease

together with the improvements thereon, provided he gets governmental approval

the recently enacted Land Registration Act, a general power

proposed transaction.
This approval IS always forthcoming in normal
41
circumstances.
On a disposition he gets the market values of his improvements.

in the courts to allow a defendant compensation for his improvements in ejectment

Difficulties remain when his lease expires, whether by efflux ion of time or as

actions provided (I) he has a certificate of title for the land; (i1) he has complied

a

with the statutory requirements of serving notice on the landlord of the fact
.
39 an d (111
... ) presumably, there is no inconsistency
and value of the Improvements;

endorsed in the recent amendment to the Land Settlement (Prevention of Disrupt-

been forfeited
is,

by

by

virtue of

the

with the Land Act.

government

for

The latter condition follows from

the fact that the Land
40

Registration Act is subject to the provisions of the Land Act.

In the context of the land policies discussed in Chapter Ten, the lessee
ought to be entitled to compensation for
land in all

cases where his

his unexhausted improvements to the

lease was determined.

In some

jurisdictions (for

for

the

result

of forfeiture,

though the constitutional argument seems to have been

ions) Act (see Act No.52 of 1983).
(iv)

Limitation and prescription

The acquisition of title by adverse possession for a period of twenty years 42
indirectly

gives

protection to the developer of land in Papua.

The policy of

example Tanzania), where the government lease or equivalent interest predominates

limitation statutes is, however, not to reward the user of land but to grant titles
43
which are openly and consistently asserted.
It is therefore a precondition that

in the land tenure system and which have comparable land policies, the outgoing

there should have been no acknowledgement of a superior title during the period

lessee is guaranteed compensation to the value of his unexhausted improvements.

of adverse possession.

He is, however, denied a claim for compensation for improvements effected within

that the concept of limitation has no application in New Guinea in the absence
44
of legislation.
The recognition of rights flowing from use of land is further

five

years

of

improvement

the termination of his interest by efflux ion of time,
was carried out with the approval of the state.

unless the

This limitation

on compensation rights is intended to avoid developments carried out with the

discussed in Chapter Ten.

Limitation is largely evidentiary.

The courts have held

33

32
(v)

constitutional protection

proposed by the Commission of Inquiry into Land Matters.

These are discussed

in Chapter Ten.
We have submitted in Chapter One that one aspect of the Independence
, that l't 1'5 an l'mportant SQu(ce of Jaw.
Rights which hitherto
Consti tution J5
did not exist at common law may be asserted sometimes even in derogation of
d
J. d law but which
the statute law.
By section 41 ibid., any act done un er a va 1
in the particular Cl'rcumstances is harsh and oppressive or unwarranted or dispro-

portionate to the requirements of the circumstances or particular case may be
invalidated by the court. In JivetuQ v The Independent State of Papua New Guinea
" f f sought an lnJu
. . net ion on his behalf and as representative
et al., 45 the plamtl
'state land to prevent the state from ejecting them
of a group illega 11 y occupymg
from land they had occupied for a number of years.

3.

UNALIENATED AND ALIENATED LANDS
The principles and rules of land tenure in Papua New Guinea are best

discussed in the context of the divisions recognised in the legal system.

TABLE 1

Bredmeyer J., in making

the order, observed as follows:

Total Land Area

On the facts before me the plaintiff has been
on the land for 12 years and has a house there,
and many others of the class he represents have
also been there for a long time and live there.
It is not easy to get other land in Papua N.ew
Guinea and I can take it that many of the plamtiffl s class are poor and cannot easily. buy. a
property elsewhere.
The notices to qUlt. which
were served gave about 14 days to qUit.
I
consider that, although done under a v~li~ law,
it is harsh and oppressive to the plamtIff to
leave within two weeks and I consider that that
contravenes s.41 of the Constitution.
I propose
to enforce and protect that fundamental right
under s.57 of the Constitution.
I therefore. or.der
that the defendants are not to eject the plamtIffs
forcibly from the land until two months has elapsed
from the service of each notice. In other words,
the notices to quit are extended two months
from the date of service of each notice.

Conclusion

47,615,700 hectares

Unalienated

Alienated

46,310,419 hectares

1,305,281 hectares

97.25%

2.75%

Unalienated land is that which is owned and controlled by the indigenous
peoples according to their customs.

The expression Icustomary land ' is normally

used in legislation to refer to this category of land.

lCustomary land 1 has been

defined to mean land which is owned or possessed by an automatic citizen or
community of automatic citizens by virtue of rights of a proprietary or possessory
kind which belong to that citizen or community and arise from and are regulated
47
by custom.
This category forms just over 97% of the total land area.
Alienated land is largely .land alienated from the traditional sector either
voluntarily or by compulsory process.
land and privately-owned freeholds.

(c)

The

main categories are unalienated and alienated lands, as shown in Table 1 below.

It comprises two basic subdivisions:

state

Although it is only just under 3% of the

total land area, it accounts for prime urban and agricultural land in the country.
For example, alienated land accounts for over 40% of the arable land in the

The common law concept of land has much to commend it in the interest
The shortcoming is the absence of a
d
of maintaining the development of Ian.
general principle of compensation for improvements, a concept which could well
stimulate development.

Ideally, a landlord or other landowner who benefits from

the improvements on his land effected by his tenant, or other limited holder,

Gazelle area, which is a very fertile area of Papua New Guinea.
This

broad

implication of

division

between

unalienated

and

alienated

the contrast of unwritten and written laws.

land

carries

the

It also expresses

diverse theoretical basic principles of the Papua New Guinea land tenure system,

should ordinarily 46 be obligated to compensate the outgoing developer for the

i.e. the radical title ·to alienated land is in the state,48 whilst the ultimate owner-

value of the unexhausted improvements.

ship of unalienated lands is vested in the traditional groups.

The application of this statement as

a principle in the legal system is dependent on the acceptance of new policies

Whilst at customary

law land is intended to provide a shelter and security for the group owners, at

34

35

common law it is a marketable commodity.

These different objectives are refleeted in the controls and restrictions on dispositions apparent in both law and
land policies.
These are topics discussed in Chapter Six.

The distinction between state land and private freehold is that the private
owner controls his land for his own benefit; state land is held on behalf of the
Such lan d may b e t ruly called giraun bHong girapim' pies
people as a whole.
'land

(Pidgin:

The colonial

Administration adopted a

long-term policy

to convert all

unalienated land into alienated land, thus creating a unified land tenure system.
The

implementation

of

this

policy

was opposed by the nationalist government
49
and has presumably been abandoned.
On the other hand, the latter has resisted
continuous pressures to adopt a policy of retransterring title of all alienated

for

development').

Whilst the basic land tenure rules regulating

the incidence, control and disposition of private freeholds are the received laws,
53 such matters .tn re Iatton
.
(viz. the English common law and principles of equity),
54
and are therefore locally
to state land were consolidated 10 the Land Act
expressed.

lands,

including government lands, to the original owners or their descendants. 50

The
arguments in favour of this demand have been mainly historical ones, e.g. the

STATE LEASES AND FREE HOLDS

5.

original alienation was involuntary and/or resulted from trickery by officials during
the colonial Administration.
It was also conte:nded that the original land-owning
groups
should be able to share in the benefits that flow from the use of their
lands
and that the share should be a continuing one in the form of rents from
the occupiers of Jand. 51

Administration

similar

arguments

found

support

in

the

Report of

the Special

Guinea)

and

Crown

leases (Papua) are

referred to as state leases and are registered in the Register of State Leases.

the maximum period of the form er is ninety-nine years, whilst the life of freehold
State leases are subject to development conditions, and an important

term of the lease is that if the land is not utilised properly, the government

Select Committee on Lands and Mining for the Solomon Islands,52 and the indigen-

could forfeit

ous landlord class has long been a feature of the land tenure system in Fiji,

The title in private freehold is Immune
.
f rom su_ch conditions.

they were conclusively rejected by the Commission of Inquiry into Land Matters

law protection, and

(CILM) for

on proper utilisation of land have been unsuccessful.

Papua New Guinea.

That Commission recommended the passage of

now

The distinctIOns between a st ate leasehold and a private freehold are as follows!

is indefinite.
Though

leases (New

the lease and give a new 1ease to someone who will develop it.
This is a common

local attempts to make the security of freehold dependent

legislation to strengthen the government's title to its land which is needed for
public purposes (National Lands) and to glVe greater power for further acquisitions
meet national needs , e.g. urban development, land settlements, etc.. Apart

6.

INTERACTIONS WITHIN THE LAND TENURE SYSTEM

to

from

the

theoretical

redistribution

merits

programme in

of

the

Papua

arguments,

New Guinea

the
points

experience

of

the

limited

to the confusion in and

difficulty of determining who were the original owners, in the face of conflicting
claims.

The model of the land tenure system discussed so far is an oversimplification.

It expresses a plural but static legal system.

On the contrary, the

l~~

permits the conversion of unalienated land into state land by voluntary processes
Waste and vacant declarations 57 were

and compulsory acquisition by the state. 56

in the- past an important process for suc h converSIOn.
.
4.

On the basis of the argu.

ment that there was no ownerless land at customary law, and in view of constltu-

STATE LAND AND PRIVATE FREEHOLDS

tional guarantees of customary law, 58 the validity of future declarations is now
The title to land owned by the government is vested in the state.
lands are scattered all over Papua New Guinea.
as

settlement

areas

for

various

agricultural

Such

doubtful.

Some areas are made available

projects

and schemes,

others

Howe_ver,

for

59

the

contrary view was suggested in Agevu

v Government of

schools, hospitals, roads, etc.. Leases over state lands are granted to ensure that

PNG.

land is used for productive purposes, and some state lands are allocated to town-

New

There it was suggested that upon the annexation of Papua (though not

dwellers for residential, commercial or industrial uses.

uncultivated and unused) automatically became the property of the Administration.

Guinea)60 all

Iwaste and

vacant lands I (i.e.

lands which were unoccupied,

37

36
There was, therefore, no need for an Act or instrument to achieve this result

the land tenure system of Papua New Guinea.

and no conversion process took place.

is a unique category and a Declaration is merely confirmatory, for the land is

titles. These
long-term goa I the esniblishment of a uniform system of registered
70
and 'government
are ,group tJ·tles,69 'conditional freeholds' (or perpetual estates)

already alienated laRd vested in the state.

leaseholds'. 71

On this reasoning, waste and vacant land
This decision conflicts with the colonial

constitutional principle applicable to ceded and conquered territories, and certainly
61
with authorities discussed later.
Although this pronouncement was not doubted
62
on appeal,
the Appellate Court held that Fishermanls Island, the land in dispute,
could not be assumed to be waste and vacant simply because it was unoccupied,
uncultivated and

unused.

Regard must

practices of the people.

be given

to the exigences, habits and

Depending on the seasons and the availability of fish,

the lands of fishermen may for months or even years be unoccupied and uncultivated.

This

reasoning

cannot

be

restricted to fishermen and applies mutatis

mutandis to agricultural communities who practise shifting cultivation. 63
State land may be declared as customary land under a section 76 declaration of the Land Act, and thereby effect a reconversion.
at

the centre

of

This process has been

the implementation of the land redistribution

programme of

the national government and is an example of the reconversion of alienated land
to traditional tenure.

On the other hand, about 6,330 hectares of privately-owned

freeholds have been acquired out of the traditional sector under the tenure conversion process between 1963 and 1973.

Tenure conversions in selected areas are

still taking place.

The reconversion of privately-held freeholds to traditional tenure is theoretically possible by purchase either voluntarily or under the plantation redistribution
programme.

Unlike

the

African

jurisdictions

which

recognise

a

doctrine

of

'reverter' on an intestacy,64 in Papua New Guinea the system of land registration
has not

permitted such a

doctrine.

The rule is that principles of traditional

law only determine the successors to the deceased and the land does not revert
to traditional tenure in cases of intestacy.65

It is arguable that there can be no conversion of state land to private
freehoIds as opposed to grants on government leaseholds, for the power to grant
government lands absolutely is no longer defined in the land legislation.

There
IS, however, machinery for the conversion of private freehoIds to state ti tIes
. ..
66 Iease h 0 Id converSIOn
. 67 an d t h e d octrme
.
b Y compu Isory acqUISItIon,
0f
bona
68
vacantia.

These

forms

of

tenure

are

not intended

to be permanent features

of

the lines
72
shelved.

The CILM recommended as a

. 1·
LegIS
atlOn to bring about this rationalisation of land tenure on
suggested b Y the CILM was drafted but would seem to have been

38
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The

policy

was

strenuously

of which less than three per cent
alienated

lands,

less

at Independence in
CHAPTER THREE

than

one

pursued

until

the sixties as a

consequence

of the total land area was alienated.

per cent was owned

by

Of the

non-natives in fre'ehold

However, alienated lands comprised some of the best

1975.

lands for agrJcultural and business purposes.

'UNALIENATED' LAND POLICIES*

(b)

Recording Ownership
The policy of preserving traditional land tenure was, however the subject

'STATUS QUO' POLICY

1.

of close scrutiny by the colonial Administration of the fifties.
felt

Introduction

(a)

that

customary

land tenure did

not promote

from planting permanent crops on the land.
respect for existing land ownership and tenurial systems.

to

The British Government,

boundaries.

was taken in

New

indigenous communities,

Guinea

(after

.
. j
these pr mClp
es. 1

Australian

land rights and

Administrations

in

traditional

land tenure

Papua and, subsequently,

the declaration of the Mandate), stated a

in

commitment to

Consequently, whereas at the time of the settlement of the

Australian colonies all

lands were deemed ownerless and hence the property of

It was thought that

the solution was one of securing individuals' rights in land and establishing land

protect the

Successive

progress and

In particular it was felt that tradi-

tional land tenure was incompatible with a cash economy.

declaring a Protectorate over British New Guinea, had expressed the desire

systems.

rapid economic

could not accommodate changes which were taking place and which were caused

What we refer to here as the lstatus quo l policy is that which implied

In

It was generally

A commencement in creating a formal system of recognised ownership
1952 when a

Native Land Commission was established to enquire

into the ownership of each tract of unalienated land and record the rights of
3
The ultimate aim was the creation of
traditional owners in a land register.
a kind of Domesday Book of records of titles to land.
4
then be declared to be Administration land.

'Ownerless lands' could

the Crown, in contrast in Papua New Guinea, the assumption was that all land
except that which was truly w,aste and vacant and so declared belonged to the
2
people under traditional tenure, and this system was to be protected.

There

were

various

obstacles

to

the

implementation of

this

objective.

It was viewed with grave suspicion by traditional owners, who did not co-operate,
for they thought that this was a preliminary step to the compulsory acquisition

The earliest

property

legislation followed

disposition of land by 'natives' to 'non-natives'.

this

policy

by prohibiting any

The government was, however,

of their land as 'ownerless lands'.
ration

that

the

traditional system

Initial enquiries soon revealed to the Administwas complex and

it would

take generations

allowed to purchase land, provided it was established by an enquiry that the piece

before ownership throughout the country could be recorded.

of land

question was not, nor was likely to be, required by the owners for

principle in the early sixties, it became very apparent that a system which merely

This power on the part of the government was

recorded rights could not give the desired certainty and security of tenure, for

In

their existing or future use.

justified on the need for government to hold a pool of land for public and governmental purposes.

the register could only be presumptive evidence of ownership.
register

would

lose

all

authenticity,

as

subsequent

On reviewing the

In time, the land

dealings were

not

required

to be recorded under this system of registration.

The

Four

hundred

recorded,
*Previously published in Melanesian Law Journal 11 (1983) pp.34-46.

programme

was

pursued for

ten years with

little

practical result.

and seventy-two applications for adjudication of land rights were

but only

176 were completed.

were actually registered.

A few plots were surveyed but none

The compilation of family geneologies in the process

of adjudging the applications has provided those 1andowners with a written state-
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ment of their history.

This is probably the only achievement of the programme.

Government

and -administered

by

the Department of Lands of the

Central Government, and providing for secured individual registered
Notwithstanding the failure in compiling a national record of traditional

titles after the pattern of the Australian system.

land ownership and rights therein, various local authorities attempted to record
land rights in their areas under powers contained in the local government enactment.

(2)

Land subject to native custom should remain subject to native custom

These initiatives were viewed with suspicion at a time when the policy

only until it was taken out of custom either by acquisition by the

of recording titles was being abandoned in favour of that of transformation (dis-

Administration or by a process, to be provided for by legislation,

cussed immediately below).

of conversion of title to an individual registered title.

The view was expressed by the Land Titles Commi-

ssion, which was subsequently entrusted with the task of implementing the transformation

process,

that

local

councils

were

appropriating its functions.

Thus

Upon either acquisition or conversion of title, compensation should

(3)

the Land Use Record Books were totally disregarded by that Commission in adjudi-

be

cating land rights.

custom.

S. Rowton Simpson, who came to Papua New Guinea in 1969

paid

in

respect of

the

extinction of

rights held under native

involved

substitution

to enquire into its land tenure system, was critical of this process as likely to
create

confusion,

and

he

recommended

that

it should

be

discontinued.

This

The

transformation

policy

thus

the

of

individual

recommendation was adopted and implemented by the Native Land Registration

registered titles (freeholds) for the traditional communal forms of land holding,

(Repeal) Ordinance of 1962 (Act No.12 of 1963).

and the replacement of custom
property law.

2.

and
(a)

At the same time, it was strenuously argued that the first Five

Year Development Plan,

TRANSFORMATION POLICY

the

as the future operational law by English real

which emphasised agricultural and pastoral developments

establishment of secondary industries,

implied

massive

land

purchases

by government in order to make land available to expatriate firms and individuals

Introduction

who desired to invest in the country.
Following

the

recommendations of

the

East African Royal Commission,

the policy of individualising traditional land tenure by converting titles into lfees
simple 1 gained much prominence as a means of reforming traditional land tenure
in developing countries.

The objective in Papua New Guinea was to introduce
and extend commercial agriculture to and among Papua New Guineans. 5
The
arguments in

favour of the transformation scheme were expressed in terms of

the defects of the traditional system which, it was claimed, hindered land acquisition and utilisation

by the enterprising farmer.

At the same time, numerous

advantages of a secured negotiable title to land, which could be used as security
for loans, were claimed as justifying individualisation.

The Australian Administra-

tion, in adopting this policy in 1960, argued that it was inevitable that measures
be taken to convert a respect for native land ownership into the reality of making
land available to people who needed it and wanted to use it. As a consequence,
.
T hese were mter
a l'la: 6

The latter programme never got off the ground; the former was the major
concern of the colonial Administration up to the time of internal self-government.
It meant the passage of the Land Titles Commission Act, 1962/ which replaced
the Native Land Commission by the Land Titles Commission, but with a positive
mandate.

The Land Titles Commission Act was passed to provide the machinery

to adjudicate land rights by a Land Titles Commission and to demarcate the boundaries of the adjudicated lands.

Conversion of the adjudicated title from tradi-

tional tenure to freehold estates then became possible under the procedures set
8
out in the Land (Tenure Conversion) Act, 1963.
Registration under the Real
l
Property Act 9 in Papua, the Lands Registration Act Oin New Guinea, and now
the unified

and

consolidated

Land

Registration

Act 11

was intended to give a

secured title to the converted freehold estates.

it laid down a number of new commitments.

In
(1)

A long-term objective to introduce throughout the Territory of Papua
New Guinea a single system of land-holding

regulated by the Central

the

first ten years of implementing this policy,

very slow progress

was realised:

only 595 conversion orders were made, although another 340 applications for adjudication were pending. 12
The slowness of the process was blamed

on the machinery which was established to effect the programme, i.e. sporadic

46
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rather than systematic adjudication.

The adjudicated title remained subject to

. 1 practIces
.
13 un 1ess converte d .
customary ten una

The government engaged the services of Mr S. Rowton 5impson to review
the programme and recommend changes to increase its efUciency.
Report 14
and

~ontained

registration

The

Simps~n

many recommendations to speed up, the adjudication, conversion

processes.

The main ones were that the adjudication process

machinery in that country .
'Tenure conversion I legislation was enacted 'in Papua New _Guinea in the
. . 18 which was the era of the conversion mania.
The adjudication
early Sixties,
and registration processes were introduced' as pilot projects mainly in the Northern'
19 The new system was intended to be buttressed
Province and in the Highlands.
by the reception of English property legislation governing the quality of interests

should be under the overall control of the Department of Lands and undertaken

in land and their dispositions.

by committees drawn from the local people who had intimate knowledge of land

property

rights in the area; that the emphasis should be on systematic, not sporadic adjudi-

English laws which were ' cer tain, proven, well tried and accepted ' •

cation;

that conversion should follow

It was claimed that to transplant English real

laws to developing coLintries was to substitute for

uncertain customs

automatically on registration without the

need for a separate application; representatives of groups as trustees in cases
where there was opposition to individualisation should be incorporated and, finally,
that a uniform, simple register of titles and a system of control of land transactions by local land controlling bodies should replace the fragmented and highly
centralised systems respectively.

registration system assumes that dispositions and dealings in
If not, the register would soon
land will be faith~ully recorded on the register.
Experience in Uganda and Kenya,
cease to reflect the true state of things.
However, a

for

example,

has shown that the

register

of unregistered (or 'paper')' dealings.
of

New legislation incorporating the recommendations made by Simpson
prepared to replace the exi,sting ones.

was

An integrated package of four Bills -

Customary Land Adjudication, Registered Land, Land Titles Commission and Land
Control - was introduced in the House of Assembly in 1971, but had to be with-

,were proposed to effect the transfprmation.

holdings

tended -to

to lose its efficacy because

be largely nullified and considerable sums of

money invested in the system wasted.

Customs tended to persist and the t'radi-

tional rules of succession tended towards the fragmentation of holdings.

These

are some of the major difficulties contributing to defeat the process of individuali.
20
sat IOn.

drawn because of oppositicm to the proposed changes by the Papua New Guinea
15
Members of the House.
We can now turn to the details, of the programme,
which involved the application of appropriate western forms and concepts which

individual

tended

Consequently, the programme of registration

Fingleton's study of the New Warisola scheme of systematic tenure conversion and' registration in the Northern Province of Papua New Guinea attests to
··1 ar pa tt erns.
Doa Ml·nch's ease2 ! is a reminder of the tenacity 6f custom.
slml
Fingleton has highlighted a new danger which is similar to that which characterised

Individual Titles

(b)

The

machinery

for

the
the

transformation

of traditional

to received tenure

was devised in Africa mainly on the recommendation of Rowton Simpson.

He

revived and reconstructed a standard machinery, which was applied in the Sudan
in

1898.

United

Nations '

sponsored

Village

Settlement

programme,

implemented

in

Tanzania in the 1960 ' s, Le. massive governmental inputs in the form of seedlings,
fertilisers, pest and weed controls and infrastructures, followed by close supervision
as

the quid pro quo

their lands.

reduced the

block-holders to being virtually labourers on

This was accompanied by their feeling of alienation.

It involved an adjudication process, which determined existing rights

in the land and provided for the renunciatio,n by rights-holders of their land rights

(c)

Joint Tenancy and Tenancy in Common

22

in favour of a single person; a consolidation of scattered plots into economically
workable

units;

and registration in an official register of title as fee simple.

It was envisaged that the plots thus registered would be enclosed.

The machinery

was introduced in Kenya in the fifties.
Pilot schemes were introduced in Uganda
. th
iy·
· 16 an dSlml
· · l ar legislatIOn
.
. 17 Th e 1964
m
e ear
sixties
was enacte d·In N·Igerla.
Land

Commission

Report

of

Zambia

recommended

the introduction

of

similar

The scheme allowed between two and six persons, who might be members
of the li,neage, to be registered as joint owners of the fee simple.

Comparisons

have been made of the lineage system and the joint tenancy on the one hand,
and the lineage and tenancy in common on the other. Similarities betwp.en them
have been assumed. However , the western institutions, despite a superficial resem-

49
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history is full of examples .... where they (trustees)
have looked after their own personal interests
_ and these ~5e often contrary to the interests
of the people.

blance to the lineage-holding, are fundamentally different from the latter.
A joint tenancy

r~cognises

a law of, survivorship, by virtue of which co-

ownership inevitably becomes sole ownership of the last surviving joint owner.
On the other hand, a tenant in common has a disposable share.

The Nigerian experience of the trusteeship model is not reassuring.

In the lineage

In

system, new members acquire land rights at birth and sole ownership will not

the first few years of introducing the system, there was need for a number of

No member has an identifiable share in the ownership of

Commissions of Inquiry to look into breaches and abuses of powers by trustees.

normally eventuate.
the land.
law

is

Other differences are founded on the fact that in western philosophy,
based

on

an

individualistic

assumption, whilst

traditional

jurisprudence

Everywhere the Commissioners found

that trustees were most irresponsible and

frittered away the funds of the Trust in merriment and the entertainment of
. d s. 31
frlen

reflects a collectivist organisation.
than

Governments reacted by either imposing more stringent duties on trustees

six members of the landowning group required to be registered jointly, for under

or making the exercise of their powers dependent on the approval of the state's

the enactment, no group or community could be registered, and the maximum

bureaucracy.

number of individuals allowed as joint owners or tenants in common was stated
23
to be six.
The registered proprietors were the only ones recognised as l!wning

though it might be effective in western countries where the trustees are profess-

the land and they were given the much recommended powers of disposition.
This model did 'not, therefore, give security to the extended group, for they would

countries where the trustees are the elders in the society and tend to be illiterate
Moreover, the trust
in the English language and unfamiliar with its concepts.

be bound by the disposition of their land by the registered proprietors, even though

concept is foreign to them, and traditional societies, unlike western countries,

they had not given their approval to the transfer.

stili treasure participatory democracy.

The

common

law

institutions

were

totally

unsuitable 'where

more

Making their duties more stringent is introducing a solution which,

ional people and have legal advice at hand, is doomed to failure in developing

To make the bureaucracy the watch-dog

of the trustees, as is done in Kenya, is to vest powers which naturally belonged
(d)

to the lineage members in the Registrar, and is a source of promoting longstanding

Trust Institution

disappointments and conflicts.
There has been an increasing volume of literature explaining the lineage
24
The Communal Land Rights

The paradoxes are much too sharp to be legislated

away.

system in terms of the Anglo-American trust.

(Vesting in Trustees) Law of Western Nigeria (1959)25 is the first and, is?lated
attempt made in Africa to engr.aft the trust institution on traditional
over clan and tribal lands.

~rr,angements

of registering lineage and pastoral tribes'rights to their lands <;tnd as being superior
Both the Kenya Land (Group Representatives) Act, 1968,27

and Simpson's inspired Bills for Papua New Guinea,28 provided for the incorporation
of leaders of traditional groups as trustees and the vesting in them of land in
trust for the group.

Elsewhere in the Pacific (Niue for example) the land of

the

mangafaoa (family group or clan) is vested in a levjki mangafao (or head)
9
in trust for the group.1
The

trustee

THE IMPROVEMENT APPROACH

(a)

Introduction

However, following the Lawrence Report in Kenya

in 1966,26 this model has gained popularity as a method of tackling the problem
to the joint tenancy.

3.

model, like the co-ownership one, is unsatisfactory for,

Ron Crocombe observe,d with particular reference to the Niue legislation:

as

There has been no official statement totally rejecting the transformation
The Constitution
model in Papua New Guinea and it continues unobtrusively.
has, however, adopted as a National Goal the principle that development should
be achieved primarily

through the use of Papua New Guinea forms of social,
political and economic organisation. 32 To this end it directs that the traditional
villages and communities should remain as viable units of the society and steps
should be taken to improve their cultural, social, economic and ethical

quality.

Thi;, ideal was foreshadowed in some of the proposals of basic principles for land
reform made by the CILM.

These include, inter alia, a guideline that 'land policy

51

50

They have therefore failed to appreciate

should be an evolution from a customary base and not a sweeping agrarian revolu_

'unique development of English law,.39

tion or total transformation of society. I

the contribution of traditional juridical principles to the subject of legal personal-

This ideal ruled out the individualisation

.
Professor Allott, a well-known authority on traditional law refers to the
lty.
40
'legal personality' concept in traditional law as being a 'misappiied parallelism'.

of land ownership and tenure option.
In interpreting these principles and guidelines, emphasis came to be

plac~d

Personality for legal purposes implies that the person or collectivity can

on the 1ineage as the basic land owning entity, but the lineage clothed with legal
personality in the nature of a land group corporation.

In this way many of the

be the subject of rights and duties in the legal system.

That the lineage can

be retained e.g. collective

will be obvious to anyone in Melanesia who is familiar with the system of group

ownership, mass participation in the decision-making processes, traditional disputes

,esponsibility to an outsider for wrongs perpetrated by a group member, and the

settlement philosophy and

responsibility of group leaders for the acts of their members.

elements of

the

traditional system

were sought

to

a distribution system based on one's interest in the

Fighting Act, 1977, is based on this con<;ept.

land.

heid
There is a growing body of literature on traditional group corporations.
The

main

comments have

group

that

the

the legislation facilitating the 'Maori land
33
Zealand
and the 'agricultural communities' of
the

theoretical

basis of this

model

defined

before

by

'written

law',

contrary

to s.37(2) of

the

Constitution,

and

the procedures provided for in the Act, being essentially inquisitorial,

(2)

do not afford the accused persons the 'due process'
.
.
41
the C onstltutlOn.

Anthroplogists referred to the lineage as a 'body corporate' for land-holding

protection of

1925, a French administrator, Monsieur Deiafose, made

a passing reference to the system of family holding as being one of corporate
' 35
L awyers, notwithstanding their concern with the co-ownership
owners h lp.
analogy,

the wrongs

the accuseds, if found guilty, would be convicted for offences not

( 1)

Corporate Personality in Traditional Law

As early as

imposition of criminal liability on group leaders for

of their members is unconstitutional because:

examining the legislation enacted to effect it in Papua New Guinea.

purposes.

Inter-Group

been on

corporations' of New
34
Ethopia.
We will first consider

(b)

The

The Supreme Court has, however,

made reference also to the fact that title to group land is vested in

Case law illustrates the attribution of other duties and rights in the legal
The expressions that 'a lineage is one person' or, 'we
entity or collectivity.
are one person', commonly used among clan members in Papua New Guinea and

the collectivity as a unit and not in any one member or members individually.36

Africa, are popular expressions of the oneness of the collective.

Corporateness

The group was perceived as having legal personality, but the ramifications were

is a signification of the durability or permanence of the group as a distinct and

not considered important enough for discussion.

independent entity from its members.

The individuals come and go but the entity

goes on forever.
Peter Lloyd, in an article written in 1959

37

on Yoruba land tenure, made
Neither Roman nor common law has a monopoly on the ideas of corporate-

a crucial observation when he took issue with lawyers over the question of succession to group land.

He rightly observed that there is no element of inheritance

ness.

The

traditional corporation

is sui generis

and

differs

from

its western

to lineage lands, as new members (descendants) acquire rights therein at birth

counterpart in terms of being evolutionary, without a formal act of incorporation.

and not by succession at the death of their parents.

It

The validity of the argument

is based on the corporate personality view of the group.

has

fiction.

a defined membership of persons who are blood-relations in fact or in
At common law, members of the corporation may be unrelated in blood

and usually are.
In the last decade there have been a number of elaborations of the attri38
Some of these researchers, however, incorrectly ascribed

butes of corporateness.

the concept of corporate

personality in traditional law to borrowings from the

52
(c)

53

Corporate Personality:

Model for Land Reform

lands.

The Commission in turn recommended registrable group titles.

The Depart-

ment of Business Development proposed legislation to establish 'general purpose
Although the corporate personality theory has been elaborated in the litera-

tu re

with

references

to

traditional

African societies and only quite lately to

, t he ]atter that attempts have first
societies in the Pacific regl'on,42 '1 t 'IS In
been

made to modernise the land t enure system by the formal recogni tion of

traditional groups.

In Africa there are only two isolated attempts.

These were

made in the sixties in order t o praYl'd e a machinery for group recognition as
The Range 0 eve ]apment an d Management Act 43 implemented

corporate entities.
the

'Fallon

Report'

to allow t h
,
of pastoral groups as
e 'mcorpora tlOn

ranching

associations in Tanzania.

corporations'

recognition

communities'.

of

ownership

of

land

in

abstract entities called

'agricultural

The forme r IS
. J'Imlte
, d In
' application to pastoral tribes; the latter

of traditional landholding groups.

It dates back to 1953.

The aim was not for

a total land reform, but to p rOVl'd e a means to facilitate the disposition of traditionally owned lands to E uropeans.

B y Incorporating
'
the group and

vesting in

the body corporate powers of disposition, an identifiable machinery is provided,
the difficulties ,surrounding any purported dispositions of land

by traditional groups as was experienced in West Africa.
that

traditional

law

ran into one hundred and fifteen sections.

allows
They

the

impeachment of dispositions of land for want

migh~

be absent or unknown to the purchaser.

Absence

or ignorance is no excuse. 45
The objective of the Maori Land Corporation was to avoid these complexities, therefore its application was very limited.

This model has had very little

influence on the group corporation in Papua New Guinea.
(d)

and 'flexible' structure for

an

group ventures.

The notion was discarded and in

its place legislation was enacted to permit the incorporation of recognised land
48
46 business groups 47 and companies with Division 4 or privileged status.
groupS,

appreciation of

The
of

Land

traditional

Groups

groups

and

Incorporation Act,
their

statutory

1974, provides for
incorporation.

the recognition

Incorporation

is

by

registering the constitution of the group49 with the Registrar, who is then required

the concept of the land

rated land groups:

In order to qualify for registration the members must regard

themselves and must be regarded by others as bound by common customs.

Upon

incorporation the land group is deemed a corporation with perpetual succession
51
and with such attributes of a legal person as are prescribed by law,
i.e. powers
to sue and be sued, to be registered as an owner of land, to acquire, hold and
dispose of land and generally regulate the use of and manage its lands.
The Committee which drafted the legislation adopted as a guiding principle
that

the

machinery

must

provide

for

recognition

of

customary practices,

not

their modification.

The aim was simply to improve the chances of people particiThe group would,
pating in economic activities with registrable group titles.
in
their
lands and resolve
however, regulate the management of and dealings
52
their disputes in the traditional informal manner.
Because of the absence of accounting obligations on the group, the corporaTherefore, for any proposed
tion is allowed only limited land use activities.
elaborate business ventures there would be need to promote, in addition, a company

Land Group Corporations
For

Its size was an indication that the

'general purpose corporation' concept had lost any claim to provide a 'simple'

It is long established

of consent of essential members, whose approvals are necessary for the validity
of the disposition.

incorporation of traditional groups with powers,

to issue a certificate of recognition 50 and to maintain a register of such incorpo-

The MaGri Affairs Ordinance is the f'Irst attempt at statutory recognition

avoiding

the

It is with the land groups that we are mainly concerned.

has not gone beyond an expression of intention.

thereby

facilitate

The draft bill
inter alia, to hold group title and engage in business ventures.
for the general purpose corporation, even without the supplementary regulations,

The Ethopian Civil Code (Articles 1489_1500)44 sets out a machinery for

the

to

with Division 4 status or a business group organisation to own the business.
group

corporation

in

Papua New Guinea one would need to go to the Report of the Commission of
Inquiry into Land Matters, which recounted numerous requests of the people for
recognition of their corporateness and their desire for secured boundaries to their

In this way the corporation would enjoy a number of advantages in conducting
its business not enjoyed by ordinary companies, e.g. a tax holiday and exemption
from payment of certain fees.

Within the context of the land reform programme,

therefore, the land group incorporation concept presents certain distinct advantages,
e.g. the registration of group titles to land and the avoidance of fragmentation.

54

55

4.

REGISTRATION OF GROUP TITLES

(a)

Introduction

land for a fixed term with
which

Whilst

the

Land Groups

Incorporation

Act

provides for

the

recognit~on

the CILM proposed legislation to
It argued that such titles are based

provide for the registration of group titles.
on typical

Papua New Guinean forms of organisation so far as land rights are
The

a

necessary

incident

of

the

interest.

The concept of

'ownersh~p

of

right' entity, is absent from
improvements', which characterises the 'occupational
.
h
held
by individuals or groups
the leasehold system.
Subsidiary rights are rIg ts

of the corporate nature of customary groups,

concerned. 53

is

an obligation on the part of the lessee to pay rent,

These include the right to'
" hts in alieno solo.
d ·I.e. rig
. another flIerson's lan,
In
~
. h
f
gather fruits or building materials, hunting rights, or rig ts 0 way.
(c)

Perpetual Estates

nature and extent of group membership could vary from that

of a whole village, which might compromise a number of clans, to the nuclear
family.

The advantages of group titles would be the recognition of the group1s
control, and of the boundaries, of its land.

Registration would lessen the chances

of inter-group disputes over the ownership of land.

Once established as a legal

entity with a registered title, the group can raise loans on and give occupational
rights to land on the basis of legal arrangements which define the rights of all
parties in the event of disputes.
Generally there will be greater certainty of
title, rights and obligations in group land than at present exists.

.
I f ree hold' estate as a type
The CILM proposed the 'conditlOna
··d I who have acquired
that is suitable for very small families and indlvl ua s
It
cont. <)\ over customary Ian d to the exclusion of the c 1an or grou P.
tional on the proper utilisation 0 f the land and there are restrictions on

of estate
complete
is condialienation

Such an estate would be held from the state,
through restrictions on the titles.
It was felt by the Policy
which will hold the revcrsionary interest there over.
d
that
the expression 'freehold'
and Planning Comm ·lttee in the Department 0 f L an s
expression for the
has foreign and colonl'al connotations and therefore the better
The perpetual estate is intended to be
proposed estate is 'perpetual estate!.
the exception not the norm and its recognition should not be used as an opportunity
to carve up group la nd into individually owned land.

The advantages of group ownership over individual titles is the protection
of rights of the majority 'of people. In contrast, individualisation causes landJessness.
Registration of group, titles will complement the improvement model of
land

reform,

thereby preserving group rights.

In the absence of legislation to
define and provide for the registration of group titles, the impact of the improvement model cannot be assessed.
Failure of successive governments to implement
these recommendations has been the decisive blemish in the legislative programme
for land Jaw reform. 54

(b)

Derivative Interests
The

creation

of

group

title

would allow

recognition and protection of
a number of derivative rights known to customary law. 55 These are occupational
rights of individuals or other groups, leases and subsidiary rights.

An occupational

right is an exclusive right to occupy and use an area of group land.
proposed terms,

Under the

the occupational right would be granted to the right-holder for

either a fixed or an indefinite term. It is heritable, but otherwise non-transferable.
It is conditional on utilisation of the land, but not on the payment of rent other
than payments of a customary nature. 56
In contrast, a lease is the grant of

(d)

Group Titles and "Land policies

"
f national land policies governing the
The CILM proposed the adopt1On
0
. .
of land.
These policies include the principles that
utilisation and dispositIOn
who
' and !the law should favour those
'land security should depend on I
an d
use,
The implementation of these
need land most and are prepared to U se it'.
imposition of limitations on the title of
principles can best be achieved by the
the right-holders and the reservation of a power of revocation in the initial grant
The proposed group title
for infringement of t he conditions contained therein.
d b
or restricted one and is moreover protecte
y
is, however, not a conditional
derived
therefrom
are
restricted
and
Land rights
""
the consti tutiona 1 prov 1S1Ons.
The CILM proposed that if the derivaconditional upon the utilisation of the land.
tive interest-holder failed to use the land for two years or to make arran~~ments
.
h Id have power to revoke the interest by ma 109 an
for its use, the group s ou
57
Local
Land
Court
for
an
order
of
forfeiture.
application to the

57
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5.

Conclusion

Land policy in a country is conditioned by the social and economic goals
operating at any given time.
In seeking to stimulate agricultural production a
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(a)

National Title
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concern of this chapter.

Sack P.G. (ed.), Problem of Choice:
Land in New Guinea's Future.
ANU Press (1974), Chaps. 9 and 12.
5impson S.R.,

ment land' and 'state land'.

Pacific Islands Monthly

Section 4 of the Land Act provides that 'all land other than customary
land is the propety of the state'.

It is submitted that this section has accom-

plished no more than a restatement of the basis of the common law principle
of tenure and estate, i.e. the radical title in alienated land is in the state.

. 1 Change ,'n PNG .
Weisbrot D ., et a.,
1 L aw an d SOCla

Sydney: Butterworths (1982).

Thus the concept of freehold signifies not ownership of land but of an estate
in land.

It might be argued that the principle was always a part of the common

law of Papua by virtue of (a) the Royal Prerogative and/or (b) the reception
provisions applicable to Papua.

By contrast, in New Guinea, where German Law

and therefore the concept of allodial ownership applied, no such principle existed.

REPORTS

The Land Act made it very clear that on the substitution of English real property
Report on Land Problems in Papua New Guinea.

law for German law in New Guinea the title to alienated lands in New Guinea

Simpson S.R. (1969).

became vested in the state as it did in Papua.
Land Reform in Papua New Guinea:
(1970).

Report on A Visit to Kenya.

Port Moresby
The principle is largely theoretical.

Report of Commission of Inquiry Into Land Matters.

Port Moresby (1973), Chap.4.

intestate without heirs,

Its most important significance {on a death

land escheats to

the state as ultimate owner} was in

our view wrongly rejected in Re Robert Johns' CaseI in favour of the application
of English statute law.

However, by section 87 of the Wills, Probate and Administ-

ration Act (Cap. 291) land in such circumstances passes to the state as bona
vacantia 'in lieu' of the right of 'escheat'.

62
(b)

63

State Lands
The

Land

SOURCES OF STATE OWNERSHIP

2.

Act

does not expressly mention a category of

'stat~

land'.

Pre-Annexation Purchases

(a)

Dominium in state lands in Papua New Guinea is vested in the state and is conIt comprises

The !rand Act of 1962 rightly assumed doubts on the validity, of the pre-

all govern'ment land within the meaning 01 that expression in the Land Act and

trolled by the national

government' for the benefit of the nation.

annexation Crown purchases and it was the intention of the legislature to validate

the Land Settlement Schemes (Prevention of Disruption) Act 1976.

retroactively such purchases.

Customary

land leased by the government from the customary owners is also included in

owners to

this category.

native'

In this case, ownership is of the leasehold interest.

Section 23 referred to the capacity of the customary

transfer lands and provided that, in relation to customary lands, 'a

(hereinafter referred to as an

1

au tomatic citizen 1 ) is deemed always to

have been empowered to lease, sell, transfer or convey land to the government.

The expression 'government land'
in the Land Act.

is given a slightly restricted meaning

The definition section provides that:

This statement, however, does not answer the equally perplexing and fundamental
question of the applicable law under which automatic citizens disposed of land
to foreigners, including officers of the British Crown, for trade goods and other

'Government land' means land other than:

considerations.
this subject.

(a)

(b)

(d)

A number of decisions have upheld these early purchases on behalf

customary land that is not leased by the customary owners to' the

of both the Crown and expatriates.

state; or

facilitate such transactions was not passed until 1888. 5

It must be remembered that legislation to

land held by a person other than the state for an estate greater
than an estate for a term of years; or

(c)

There have been some authoritative but no final statements on

Though the courts have never questioned the validity of such Crown pur-

land that is the subject of a state lease or a lease from the state

chases, a number of inconsistent judicial pronouncements are on record concerning

under any other Act; or

their Jegal basis.

land reserved from lease or further lease under this Act·,2

or

customary

These will be examined under the following headings:

law,

Act

of 'State,

and

finally,

'proprietary'

versus

English
'political'

sovereignty.
The Land Act sets out the government's power to acquire, inter alia,
alienated and unalienated lands; to dispose of undispo'sed state land (Le. government

English or customary law applicable?

land) on leases and other grants; and it defines the incidents of such dispositions.
Upon such a disposition, the state retains a reversionary interest in the la'nd.

In the Administrative v Guba (Newtown case), 6 where the administration

The reversion in such land might therefore be correctly included in the category

claimed to have purchased a large area of land from the traditional owners in

of state land.

1886, Frost J. as he then was, expressly raised the question of the legal system

The Land Settlement Schemes (Prevention of Disruption) Act,3

which aims at preventing disruptive conduct detrimental to the progress of land
settlement

on

state

land,

sets

out

the

more comprehensive definition.

The

under which the transaction, took place.
and Colonial Law,

7

Relying on Robert Wray's Commonwealth

he thought that the answer turned on the status of the Terri-

National Lands Registration Act provides for the registration of state land as

tory at the time of the purchase and the social organisation of the people.

'National Lands ' .

concluded that as British New Guinea at the date of the purchase in question

For purposes of rates and taxes, state land in urban areas

He

which is the subject of a lease from the state is rateable, whilst other state

was a Protectorate and populated by

lands not yet leased are not, but a tax is imposed on buildings thereon.4.

the only solution was 'that English law was applicable to a purchase by the Crown

1

unc ivilised tribes ' having no system of law,

as in the case of an uninhabited Colony acquired by cession or settlement'.

Yet

he was not prepared to apply the strict standards for land dealings required by
English Law.

These were contained in the U.K.'s Statute of Frauds and the Real

Property

1845,

Act

which

required

the agreement

to be evidenced in writing

65
64
and the transfer to be by deed. S

The learned 'judge thought- that -neither of these

statutes could be considered applicable because of the illiteracy of the population.
Interestingly, in arriving at this conclusion he preferred to follow Sinclair v Mulli10 f N"
"
9
gan (a Canadian case) on this point rather than OkoJeji v Okupe
0
Igerla,

where

gave expression to the theory in ascertaining the. qmtents of generil~ rigbts that
passed to the Crown on an annexation.
(iiil

Proprietary versus poli tical s~vereignty

the Statute of Frauds was held applicable to protect illiterate people.

Yet 'in terms of colonial policy, Nigeria rather than Canada was more relevant.

,Finally, it

is instructive to look at this topic ,of pre-annexation Crown

land purchases comparatively" an approach attempted but not adequately acc0'!l-:
The judgment of the Australian High Court 11 is even more unsatisfactory

plished in Newtown

Case .. Th~ High Court --"of Australia alluded to the Austra)ian

case of ,Milirrpum v ,Nabalco Pty Ltd.

'7

and

th~.

Canadian case of C.;l.lder v

f\.G.

It was suggested that the application of English law could be
on this point.
implied from the proClamation of the Protectorate. Yet when Erskine proclaimed

British Columbia 18 in determining the Crown's claim to title to land" in its ,t~rri-

the Protectorate he enunciated assurances that the people's lands would be secured

These cases established what the court referred to qS the 'traditional
tories.
view' i.e. sovereignty of the British Crown vested in the Crown effective title

to them. '2

The High Court thought that these assurances 'cleady related, to
The reasons for this limitation
acquisi tion by persons other than the Crown.
are, however, not clear from the judgment.

ment and the subject people ,were licensees of their lands.

It is arguable that the applicable law was the customary rule prevailing
in the area at that time of the purchase i.e. the lex situs.

There ,w,as evidence

of land sales taking place in the country at the relevant periods.
1;he need to, enact the Crown Grants Ordinance 13 immediately on annexation
is a recognition of the dubious nature of land purchases in the pre-annexation
period.

This ,Ordinance, provided for the issue of Crown Grants to any person
'4
who had acquired from the traditional owners rights in land prior to '888.
It was directed at confirming title and would seem to extend to the Crown.
With

reference to Crown purchases, however, section 20 of the Crown Lands

Ordinance 15 required an instrument in writing under the hand

to all lands subject, however, to usufructuary. or other, right~ <;>f_ the_ 'natives'.
On this assumption the total land area was at the disposal of the Colonial govern-

of the Administrator

as evidence of the Crown's acquisition of the_ land from the native owners.

The

High Court questioned the capacity of the local administration to bind the British
Crown as to its title to land which it had already acquired.

It would therefore

limit. that Ordinance to facilitating a record of title rather than the confirmation
of the Crown's title and, presum.ably, as regulating future land purchases.

revocable at will and payment is either for

These licences were

improvements thereon, if any" or

on an ex gratia basis.

Hookey has pointed out that this was generally the aproach
19
in jurisdictions in Canada" Australia and Uni~ed States.
This has been the

interpretation of the Judicial Committee of the Privy Council in cases. arising
from Southern Africa. 20 These courts held that the Crown acquired 'proprietary
sovereignty! or dominium, and the indigenous people's rights in land were interpreted as licences.

This conclusion was as a result of the interpretation of, the

Treaties of Cession or the act of conquest.
It is ironical that in reality the Courts h~ve, witryout a clear realisation,

substituted

for

the

traditional

principles of communalism,

of feudalism of the western system.

the

worst elements

This is based on a hierarchical structure

of lord and man, the King having the supreme rights to all land and the subject
Until such grants,
an estate derived from a grant from the feudal overlord.
the subject is a licensee on the land.

This feudal principle has been under attack

in England from as early as 1290 with the passage of the statute Quia Emptores,
and it has been the subject of criticisms by text book writers.

(iil

Act of State

to pre-annexation
The validity of the Crown's title
explained by reference to the concept of an Act of State.

It is generally thought that the better view is that expressed in the Nigerian

purchases may ,be
The application of

this theory in this context is that the courts would not enquire -into the conduct
of representatives of the Crown, nor into the legality of anything done pursuant
16
to annexation by .its officials on its behalf.
Lord Denning in Oyekan v Adele

case of Amodu Tijani v Secretary for Southern Nigeria,z 1 that annexation or
cession gave the Crown 'political sovereignty', not 'proprietary ownership' in land;
and that

legislation was necessary to permit the acquisition by the Crown of
22
As was stated in the opinion of

land oc<;:upied by the indigenous inhabitants.

the Privy Council, 'a mere change of sovereignty is not to be presumed as meant
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after reasonable inquiry, that the land is not required or likely to be required

to disturb rights of private owners.'

by the owners or by persons on whom the land will or may devolve by custom.
These two differing approaches are -explicahle in terms of British Constitutional

principles

applicable

to settled

and ceded territories and

settlers or the indigenous inhabit-

of colonisation and the question of paramountcy:

ants; European settlement or European direction.
Guinea fell within

the latter, i.e. development

Colonial policy in Papua New
.
. 23
by, the indigenous populatIOn,

therefore traditional land ~ights received' recognition.
was' necessary
natives

to provide a

could

not

acquire

On this aS5u,mption legis,ation

machinery for ~and' a1ien~tion, witha:ut ,which non-

unimpeachable

titles by purc,has,e.-

.'Section

the objective

Hence the

reasonable

15(3) further provides that where the Minister is satisfied, after

~nquiry,

that customary land is not required nor will be likely to be'

required for a certain period by the owners (or by persons on whom the land
wiU or may devolve by custom), but is of opinion that the land may be required
after

that period,

he may lease the land from the customary owners for the

whole, or part of that period.

nE,;ed

There have been at least two cases where the effect of these 'provisions

for retroactive validating legisJation'.

has been considered by the courts.

post-Annexation Purchases

(b)

Court had
By

the Land Regulation Ordinance the Administrator was empowered to
24
purchase or lease customary owned lands from the traditional owners.
This
power has featured in each successive Land Act.
Act

expressly

provides for

the traditional group.

transfers

to

the

Section 23 of the current Land

government by

repr~sentatives

.of

The introduction of the concept of 'special agricultural

and business leases i (section

Both of these cases concerned purchases

of customary land from the clistomary owners.

15A of the Land Act)25

is to enable tradition;:tl

owners or members of the land ~wning group' to have documentary evidence of
title which may be used-. as security for a loan or other credit.

The Minister

In Rahonamo v Enai 27 the Supreme

to consider whether, -customary owners could -impugn a purchase of

customary land "by "the Administration on the ground of 'the state of satisfaction
in the mind of the Administrator'.
1888-1889,

under

Administrator

which

to

the

Section 5 of the Land RegHlation Ordinance

pUf(~hase

was

purchase customary land

effected,

made it unlawful for

'until

sufficient enquiry

by

the

he had

become -satisfied that such land, or the use or usufruct thereof, is not required
nor likely to be required by the native owners'.
court

to show expressly

There was nothing before the

that the Administrator had made any enquiry, or for

that matter was satisfied that the land, or the use or usufruct thereof was not
On the other hand,

of Lands could lease' the land 'from the owners and hold title to it for such a

required' ,nor likely to be required by the native owners;

period as is considered sufficient for the purposes of the business.

then,; were no facts or circumstances to indicate that the process was not duly

The sublease

from the Minister to the customary owner would provide acceptable documentary

completed.

evidence of an interest capable of being dealt with under the general lav.: .of

arose

that

The court therefore held 'that in all the circumstances a presumption
the appropriate enquiry had been made by the Administrator, as a

result of which he became satisfied that the land was not required nor likely

mortgages.

to be required by the native owners.
There is a strict requirement that before the government buys or takes
a

lease of traditionally-owned land, an enquiry is necessary

to ascertain

Clarkson

that

the land is in excess of the needs, and'is not likely to be required for the future
26
Section 77 of the Land Act entrusts a
use of the owners or their families.
general protective role of the people's ~ight~ in the First Assistant Secretary,
Department of Provincial Affairs.

J.

conceded that there may well be cases where the factual

situation does not justify the presumption that the prerequisites were duly completed.

In such cases the burden of showing the due performance of the prere-

quisites to the lawfulness of the purchase would be on the Administration.
ever,

once

the

Administrator

How-

had carried out the appropriate enquiry, it was

irrelevant whether he had satisfied himself rightly or wrongly that the land was

Inquiry and satisfaction

not required nor likely to be required by the native owners.
wrong satisfaction must be based on a sufficient enquiry.

Section

15(2) 'of' the Land Act states that the Minister for Lands shall

not purchase or Jease customary land under the Land Act unless he is satisfied,

But the right or

To come to a wrong

state of satisfaction based on an insufficient enquiry would mean that the transaction was unlawful.

The decision of Clarkson, J. was affirmed by the Full Court
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'tt es tat,·on . This requirement was extended retroactively
evidenced b Y a D ee d 0 f r.
to Crown purchases made before the passage of legislation. 30
In the Newtown

of the Supreme CQurt.

The other case where the court has considered the effect of a provision

Case, the High Court held that in so far as pre-annexation purchases were con-

similar to section 15(3) of the. Land Act, is Safe Lavao v _ The Independent State
28
of Papua New Guinea.
Again, this case concerned the purchase ,a!)d nqt, leasing

cerned, the need for an instrument of attestation was to provide for the recording

of customary land.
of

land

in Kerema known as the, Kerema Town and Airstrip Land.

to the acquisition. an instrument
and

of land transactions.

In 1963 the Administration purported to ,acquire a large ponion

others claimed to

or

transfer was registered.

In

196~

In relation

the appellant

be the owners of certain of the lands included in the
They claimed that they, as owners of the land,

purported acquisition of 1963.

Pritchard J. stated:

had never; sold the lapd to the Administration.

Section

by such instruments and in such manner as
These are mandatory requirements, the omission of which would
are prescribed.
31
The prescribed
be detrimental to the acquisition of an unimpeachable title.

purchases should

earlier Land Regulations required the Instrument to be sealed with the seal of
the Territory and recorded. 33
Recording gave the document conclusiveness as
to the facts set out therein and of the Crown1s title, i.e. no contrary evidence
is effective to displace the document if on the face it satisfied the statutory
requirements.

or the other appellants.

They had manifested an unwillingness

Pritchard J. held that this apparent unwillingfulness to sell placed the

to sell.
~ppellants,

be authenticated

instruments of authentication are required to set out, inter alia, (a) a description

The: land in respect, of w,hich the State claimed ownership had never been, sold
Lav~o

the Land Act requires that all leases and government

and plan of the land; (b) the names of the vendors or lessorsj (c) a description
32
of the improvements thereon; and (d) a statement of the purchase price.
The

It' is my view, when a law in Papua New Guinea
affect's traditional or customary rights, ;'especially
in relation to land, which historically is of so
much more significance to the people of Papua
New Guinea- than in many other countries, that
la'Y _will pe strictly construed where :it purports
to' deprive the people of their rights to assert
ownership, 'or interest of any sort, 'in' the land.

by Safe

15(4) of

There are no requirements for sealing under the

1962 Land Act

which consolidated the laws of Papua and New Guinea and no element of indefeas.
.
d 34
In
ibility, except in rare cases where the government's title IS reglstere .
this case a certificate of title of the state1s title is unimpeachable.

dearly within the situation envisaged in the second portion of section

5 of the Land, Act, 1911-1940, which proviged that it shall not be lawful for the

The change in the nature of documentary requirements upon the consolida-

Lieutenant-Governor to purchase _or lease land fr.om native owners until by suffici-

tion of law and practice relating to government purchases has brought about a

en;t enquiry

change in

he

had

become satisfied that

the' land was not required or likely

to be required b¥ the owners.

DA

to NLD (Native Land Dealing).

Native Land Dealing is accompanied by a number of documents:

After holding that the second part of section 5 of the Land Act, 19111940, of Papua was a

terminology from

transfer

land

IS

and

a

certificate· of alienability necessary

a deed' of sale

to certify (i) that

the

not likely to be required by the vendors; (it) that the owners are willing

in the llght

to sell and the sale will not be detrimental to their interests; (ill) the boundaries;

of the wording, legislative history and 'protective' background of tile legislation,

and (iv) that the interpreter truly interpreted the contents of the document to

and after referring to part of the judgment of Clarkson J. in Re Hitau, his Honour

the vendors.

went on, to hold that._ the

'mandatory' and not a 'directory' provision

and

In practice a

in~;trument

of transfer ,'contains no suggestion that anyone

had, even botl)ered to ask if the vendors had considered whether they would possibly have a need -for
ignored,

the~r

land in the future.

(iil)

Resolving conflicting claims to customary land

It is

not

The question appears to have been

Failure to comply with the statute, invalidates the instrument of transfer.'

an

unusual

occurrence for

ownership of the same piece of land.
(ii)

Documentary requirements

As early

as

1890

29

it

was required

various traditional groups to claim

It is therefore in the interests of govern-

. .Into transac t·lOns to buy d,·sputed lands or an interest therein
ment before entering
In some cases this might
to get an authoritative statement on the ownership.
that a Crown purchase should be

70
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delay

the

transaction;

in others, where

possible, -all clai~ants- might be made

unalienated lands in the Province.

parties to the agreement of transfer and, in a separate document, agree that"
The solution

the consideration shall' be paid into a trust fund pending the final settlement
of the dispute.

of

compulsory

problem is, of course, the exercise of the p~wers

of this

acquisition,

a

solution

which

politically

is not

In the context of the history of land disputes arising out
Under

section

9

of

the Land

Act

of

1911,

provisions existed

for

the

it is doubtful whether the acquisition process should be speeded up.

appointment of a Land Board or Boards to determine cases of disputed ownership.
35
in which a Papuan was a claimant.
An appeal could be made from the Land

and

Board to the Supreme Court.

major projects are planned.

The High Court of Australia held that the decision

0j

always feasible.
·
. 41
Ian d a Ilena
t1On, '
At present,

groups are prepared to make land available to government on a leasehold basis
they are

very

conscious of

the need to safeguard the environment where

of a Land Board was a judicial decision capable of sustaining a plea of estoppel
against those who were parties to the hearing or were aware of and made no
claims in the proceedings. 36

(c)

Waste And Vacant Declarations
The Crown

Exclusive

jurisdiction to

hear and determine all claims to ownership of

Lands Ordinance of

enabled the Crown to acquire land which !was not used or required or reasonably

land subject to native custom was subsequently vested in the Land Titles Commi.
37 S
.
SSlOn.
ectlOn 74 of the Land Act expressly provides for the Minister of Lands

likely to be required by Papuans.!

to refer

to that effect. 44

to

the Land Titles Commission for its determination any question of
ownership of land or an interest therein.
The National Court is vested with

id
. Iat10n
. 43
1890 42 an d su b
sequent
an Iegls

This land was commonly called !waste and

vacant! and its acquisition was by an Order in Council published in the Gazette

appelJate jurisdiction on a number of grounds specified in section 38 of the Land

The enactments established a procedure for protests to be made against

Titles Commission Act, e.g. the decision was wrong in law.

such declarations by claimants of interests in or ownership to such lands.

The

the

procedure

and

jurisdiction

Although in 1975
to determine claims to customary land was divested from the

for

challenges

was

ineffective,

as

challenges were

directed

to

Land Titles Commission and vested in Local Land Courts,38 if and when established

decided by the Administrator in Council.

in

is by a gazetted notice declaring that the land is not customary land. This was
usually referred to as a 1sec tion 83 Declaration. 1 The section in the revised

the appropriate Province, section 74 applications may still be made by the
Minister to the Land Titles Commission. 39
(iv)

Under the Land Act 1962, expropriation

The land in question is then deemed conclusiveJy
legislation is now section 75.
45
It is suggested that upon such a declaration governnot to be customary land.

Criticisms of procedure

ment acquired effective control and ownership by virtue of section 4 of the Land
On the whole, the government faces substantial delays in acquiring lands

Act.

from the customary owners because of title uncertainty and/or disputed ownership,
and the necessity of securing the consent of every member of the land owning
group to any transaction.

These difficulties may lead to the continued non-utilisa-

A different view of the effect of a

'section 83 Declaration 1 was taken

by 01Meally A.J. in Agevu v The Government of Papua New Guinea.

He purported

tion of large areas of potentially productive unalienated lands and consequently

to express a general principle that firstly,

some development decisions that do not lead to as great an increase in productivity

were merely regulatory and did not create or extinguish any authority or right

commensurate with the effort expended.

of the Crown to such lands because, secondly, from the date of the proclamation

This fact was illustrated by Knetsch

the statutory provisions referred to

and Trebi1cock 40 with reference to the Ramu Sugar' Development project in Morobe

to annex British New Guinea, the ownership of all waste and vacant land effective-

Province.

ly vested in the Crown as 1Crown Land 1.

This scheme, which required an extensive land area, had to be located

on lands already in use for a successful cattle operation.

The determining land

We have already commented on the

propriety of this view in Chapter Two above.

factor was not the location of the land used or the quality of the improvements
thereon, but the ease of "acquiring already alienated lands over other unused but

The Land

Act established' an effective procedure for challenges to such

73
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declarations to
declared as

be made either by the people claiming to be entitled to land

ownerless or

by

the

First Assistant Secretary (Provincial Affairs)

on their behalf. 47

Such challenges are referable to the Land Titles Commission,
48
or the Land Court if one is established in the area, for their determination.
In such cases the land 'shall not be deemed not to be customary land! until the
49

claims have been resolved.

for a reason that is 'reasonably justifiable,53 in a democratic society that has
a proper regard for the rights and dignity of mankind.

The necessity for taking

possession or the acquisition must be such as to afford reasonable justification
for

the causing of any resultant hardship to any person affected; and finally,

'just compensation' must be made on 'just terms' to the person or persons deprived
of the land.

Purposes which will satisfy one or more of the criteria in (2) and

(3) above are those connected with ·the defence of the country, health services
Much

existing

government

declarations and they

have

land

been

has

been a

acquired

through

source of contention.

waste

and

The CILM

vacant
regarded

and the schooling of children.

In contrast, non-citizens do not enjoy a special

constitutional

did

protection,54
55

nor

non-automatic

citizens for

five

years from
'

the power as being too wide and charged that it was abused in the colonial era.

Independence Day,

The validity of a

of eminent domain, compulsory acquisition is then possible on terms stated in

section 75 declaration is now doubtful by virtue of section

53(5)(e) of the Constitution, which permits legislation to provide for the acquisition
of ownerless or abandoned property, 'other than customary land'.

and, provided that an Act of Parliament defined the powers

such an enactment.

However, on

the view taken by O'Meally A.J. in the case referred to above, such land in

(ii)

Public purposes (extension of)

Papua New Guinea is not customary land but state land and therefore does not
fall within the Constitutional protection.

A comprehensive defin'ition of a
Act. 56

(d)

Eminent: Domain

public purpose is set out in the Land
57
Both the, Land Acquisition Act, 1974
and the National Land Registration

Act, 1977;8 extended the definition to include, inter alia, resettlement of residents
of urban areas, education, social welfare or community purposes and urban develop-

0)

Introduction

ment or land settlement.

The Mining Act (Amalgamated) Act permits the acquisi. h

tion of land or possession thereof for purposes connecte d wit
The right of a government to appropriate land for public use is an inherent,
unquestionable
sovereignty.

right

of

government' to

The Land Ordinances 1906

govern.
It is a necessary aspect of
51
50
and 1911
(of Papua) made provisions

.,

mmmg.

59

A d

n

the Land Settlement Schemes (Prevention of Disruption) (Amendment) Act (No. 52
of

1983) extended compulsory acquisition of state leases as a possible penalty

for disruptive conduct on the leased land by the leaseholder.

for the government to acquire land (unalienated or alienated) compulsorily from
Acquisition under this process was (a) for a public purpose as

,
.
In pursuance of the government's plantatIOn
re- d'1stO'b utlOn
programme, 60

defined in the legislation, and (b) in consideration of compensation payable for

any landowner.

These are basic principles of the exercise of the powers of

'public purposes' was given a ve~y wide meaning by the Land Acquisition (Develop61
Section 7 enables the
ment Purposes) Act
in its application to non-citizens.

compulsory acquisition and were continued in force in subsequent land acquisition

acquisition of land for the purpose of making land available to automatic citizens

legislation,52 culminating in the Land Acquisition Act of 1952.

for subsistence farming and for their economic development.

land so acquired.

tion applied to both Papua and New Guinea.
guaranteed in the Constitution for

This latter legisla-

The principles stated above are

the benefit of citizens and form

the basis

of the current law which is set out in the Land Act, 1962.

The powers of acquisition under this Act have been criticised as a violation
of the principle that the power of eminent domain should be directed to community
benefits, not to individuals.

Section

53

of

the

Constitution

grants

automatic citizens of Papua New Guinea.

protection

to

property

rights

Under those of the terms of the Act, it is possible

of

for land to be acquired to be given to an individual for his own personal benefit.

However, exceptions are made where

It is further argued that since the Act does not apply to customary land, most

the government (1) exercises emergency powers; or (2) acts under an enactment

of the land in Papua New Guinea is excluded from

that

tremendous strain on the owners of alienated land.

provides for the acquisition for a public purpose that is so declared and

defined in legislation; or (3) acts under legislation which provides for acquisition

new

investor

as

well

as

inhibit any further

its ambit, thus putting a
Its scope would alarm the

development by existing (foreign)

75

74
landowners.

(iji)

purposes) Act so prov ided.

Notice to treat

In interpreting section 88 of the Land Act the courts are usually guided
by the interpretation of provisions of statutes in pari materia.

The procedures for compulsorily acquiring lands are fairly uniform.

For

The well-settled

example, the Land Act and Land Acquisition (Development Purposes) enactments

rules are:

,0) the owner should receive the equivalent worth in money for the'
66
land he gave up; and (i1) the valuation is at the time of compulsory acquisition.

both assume a process of formal negotiations to purchase the land in the first

In short, in assessing compensation one should be guided by the amount that the

instance, and only when agreement cannot be reached (more often on the purchase

land might be expected to realise if it were sold in-,the open market by a willing

price) is there the need for a compulsory order to be made.

seller. 67

The owner must

therefore be notified of government1s intention to purchase the land and a lno tice
to treat

t62

This measure of compensation, it was held, would' satisfy the Constitu-

tional enjoinment of compensaJion' on 'just terms' payable to citizens.

must be served on him, requiring particulars of the amount for which

he would be willing to sell the property.

If negotiations break down, a compulsory

Difficulties

arose

on

whether

the

measure

of

compensation provided in

the Land Acquisition (Development Purposes) Act was the same as that provided

purchase order then becomes necessary.

for by the Land Act.
This notice which invites negotiations can be dispensed with only where

The former was passed specifically to facilitate the planta-

tion redistribution scheme.

It does not define compensation nor 'the me'asurement

the Minister certified that there were 'special reasons' for dispensation of the

thereof.

notice.

Those reasons must be specified in his certification.

The fact that the

different from that set out in the Land Act and consists of; in the case of deve-

land

required

were fruitless are
not 'special reasons' justifying dispensing with the notice to treat, 63 for the scheme

loped lands used for purposes other than the return' of an income, the product
of the value of improvements by a prescribed factor.

of compulsory acquisition implies an urgency for the land, and unsuccessful pre-

loped for the purpose of returning an income, it 'consists of the product of the

liminary negotiations are common occurrences.

average annual income for a specified number of 'years and multiplied by a pre-

is

urgently

and

that

preliminary

negotiations

The formula to arrive at the quantum of compensation is somewhat

In the case of lands deve-

scribed factor fixed by the Governor-General. 68

(jv)

Compensation
Mr. Justice Kapi, in The Minister for Lands v William Frame,6? in deter-

The concept

is compulsory acquisition and not confiscation.

One would

mining

the

principles

of

compensation

under

the· latter Act, was prepared to

therefore expect compensa tlon to be paid to the owner on the exercise of the

approach his interpretation on the basis of the history of the le'gislation and 'the

power of eminent domain over his property. 64

intent of

The Constitution expressly gua-

the redistribution scheme -

the mischief rule 'of interpretation.

'He

rantees citizens (excluding non-automatic citizens for a period of five years after

held, therefore, that the application of this rule led to' the conclusion that where

Independence) 'just compensation on just terms,.65

the expropriated owner was a

of compensation

It was silent on the measure

payable to the non-automatic citizens for

the period between

non-citizen or non'-'automatic citizen {within' 'the

five-year period) the legislature must have intended to depart from the recognised

1975 and 1980, and continues to be silent on the measure of compensation to

principles as established in the Land Act and similar' legislation.

non-citizens.

tion of the formula set out in the relevant legislation excluded any notion ;'of

However, by section 68(4}

ibid. the former (non-automatic citizens)

during the excluded period, shall not have fewer rights than those accorded to

!just', 'fair! or 'adequate' compensation.

the latter.

the formula cannot be revised upwards in

A strict applica-

Therefore a figure' arrived at by using
order'~---to

ac'cord" 'with the' concept of

market value.
The Constitution does not set out the meaning of compensation nor the
principles on which compensation is assessed.

Legislation existing at the date

of adoption of the Constitution provided those principles.

However, the majority opinion in that case was to the effect that both

In particular, section

the

Land

88 of the Land Act and Part III Division 2 of the Lands Acquisition (Development

for

the

Act

and

payment

of

the

Land

Acquisition

'compensation'

on

(Develbpment

Purpose's)

Act

the exercise- of' compulsory

provided

powe~s:, of

77

76

acquisition.

In interpreting statutes, words must be given their ordinary meaning

- the literal rule of construction.

The ordinary meaning of 'compensation' connoted

'adequacy', i.e. the money value IOnto Whloch th e owner ' s property might have been
converted.

mended similar legislation in Papua New Guinea in order to give the government
effective control over lands held in freehold.

This process amounts to the exprop-

riation of the freehold reversions on the government leases, thus increasing the
total area of state land.

Safeguards in the Constitution would prevent this course
70
As we have stated, non-citizens

of action on freeholds owned by citizens.
The

Judges

citizen (for five
compensation,
might

further

held that, although a non-citizen and non-automatic

71

years) had no Constitutional safeguard to 'just' or 'adequate'

the

legislature was

left

untrammelled

in the means whereby it

provide for

their property.

are not accorded this property protection.

the rights of such persons on the compulsory acquisition of
There was no qua 10fo
°
I lCatlOn
in the Land Acquisition (Development

Purposes) Act on the use of the expression 'compensatIOon' in its application to
non-citizens and non -au t oma tIC
. Cl..
tlzens, hence the money value of their lands

The Land (Ownership of Freeholds) Act created a machinery for the voluntary surrender of freehold and the substitution of a government lease for ninety72
Upon the grant of a 1su bstituted lease 1, the absolute
nine years in its place.
1
ownership in the land vests in the state and the 1su bstituted lease assumes the
form of a government lease.?3

is the same as that of a citizen.
The
They found that, under section 21

of the Act, it was the Minister for

Lands who was responsible for determining the compensation that should be paid,
and a dissatisfied owner was given a right of appeal from the Minister's determination on one or more of the following grounds, VIoz.'.
t he use of an incorrect
average annual net profit or IOnco rrec t prescrIob e d f actor in assessing the compensation.
In correcting the amoun t 0 f compensation there was no requirement on
the AppeJlate Court to use the prescribed factor or any factor at all. This was
particularly so when the factor was not one calculated to lead to a right result.

in land. 74

Constitution

prohibits

non-citizens

from

acquiring

freehold

estates

Therefore an owner of freehold who wishes to transfer his interest

to a non-citizen, either by an inter vivos act or a testamentary disposition, would
1
need to first convert his freehold title into a 1substituted leasehold , if he is
a non-citizen.
terest.

If he is a citizen, he may grant the non-citizen a leasehold in-

In the former case the reversion becomes state land, in the latter it

remains privately owned freehold.

3o

ESTABLISHING THE STATE'S TITLE TO DISPUTED LANDS

The majority view was that the factor of four prescribed by the Governor-

We have seen that government's claims to land are derived from various

General to be used in assessing compensatIOon for the land in question was incorrect.
It was incorrect because it led to a quantum that was too low and
did not represent 1compensation 1 IOn lOts ordlon ary an d we II -established signification.

In many cases where the government claimed to have purchased lands
sources.
there were no sale documents. Numerous communities and leaders have questioned

In retrospect, although the CommoISSlOn
°

0

f InqUlry
°
into Land Matters (CILM) had

intended a different mode of assessing compensation and a departure from the
notion of 1mar ket value 1 for one which would lead to a less inflated amount,
it did not draw a d'Istmction
.
based on the nationality of the owner. The legislature, having preserved the status quo to citizens by guaranteeing 1just' compensation,

must

be deemed to intend

the

protection for others when the operative

legislation does not distinguish between citizens and others.

(e)

many of the 'waste and vacant' declarations as being made over their traditional
75
There are instances of more dubious acts, such
hunting and grazing grounds.
The descendants
as land confiscations by the erstwhile colonial Administration.
of the traditional vendors have raised questions of unfairness in the way various
Allegations ranged from the
colonial administrators acquired customary land.
inadequacy of the considerations granted, such as
to the nature of the

transactions.

It

trade goods, to mistakes as

is rather doubtful whether most of the

early land purchases can be regarded as being bargains between equals.

Conversion of Freeholds to Government Leasehold

Although

the Crown Lands Ordinance had provided for the recording of

the Crown's title to lands in a Register of Crown Titles, recordation did not
A number of developing cUUlnries, including the Solomon Islands, passed
legislation to convert freehold titles into government leases.

The CILM recom-

accord the government the advantages of indefeasible title enjoyed by grantees

78

79
Nevertheless, und~r the Land Ordinances,

of Crown leases and private freeholds.
1899 and

1911,

a

(a)

Title Restoration

recorded instrument was deemed conclusive evidence of the

facts stated therein and of the titles of the Crown.

These provisions c:tould not

accord absolute security and gave none, where there were no instruments evidencing
the acqujsition, or where the instrument had not strictly complied with ,the re76

quirements of the Land Act.

Because of the destruction of the Jand registers in German New "Guinea
it was necessary to enact legislation to restore titles of the registered owners,
including

those

of

the government.

Provisional machinery under

followed by the Land Titles Restoration Act of 1951.
Land of the former German

Administration was registered in the land register.

Registration in the Ground

Book did not give an indefeasible title.

Upon the introduction of the Torrens

System by the Lands Registration Act 1924, and the registration of some of the
titles

to some lands.

under

National

Security (External Territories) Regulations and the Lost Register Ordinance was

The law and practice differed in New Guinea.

government's

the

that system,

the

government acquired secured

The Act provided for an index of unregistered state lands.

titles
These

did not enjoy the advantages of indefeasibility and, during the Japanese occupation

was to replace the lost registers by new ones.
for

The aim of the exercise

Though the latter act provided

the adjudication of adverse claims in such lands, the courts took the view

that there was no intention to open up enquiries into the correctness of the pre.
.
77
war reglstratlOns.
paid for

Therefore, any evidence that the original owners were not

the land, or that the wrong people were paid, was irrelevant to the

issues raised in the Act, i.e. was the government the registered owner of the
fand before the destruction of the registers?

of Rabaul, the registers of government titles were destroyed.

(b)
In

the

face

of

the

insecurity

of estates,

made a number of efforts to establish and clarify titles to state lands.

It took

the view that clarity of its own titles was essential to the security of those
who held grants of state lands, and for the maintenance of a pool of such land
for grants in the interest of the economic development of the country.

Since
Independence, the government has accepted the necessity for the state to own
some land.

Presumption of State Ownership

the Australian Administration

But the criterion u,sed to determine the amount of land the state

The Evidence (Land Titles) Act of

1969 was enacted to remove doubts

on those titles which were not registered under the Torrens enactments.

It raised

78

a presumption of state ownership in actions against the government
provided
9
certain prescribed act/ were established, e.g. a government purchase, compulsory
acquisition, twe j ve years ' c·ontl·nuous occupation by government or anyone on its
behalf, or the land was the subject of a government lease or other grants.

should own is now one of 'necessity' viewed in the context of public purpose,
and not one of 'desirability'.
general

claims

of

the

The national government has been sensitive to the

traditional

owners of

unfairness

about land acquisitions

and their desire to repudiate some of the original transactions.
The guiding principle adopted is, therefore, that it is in the interest of

The presumption, thoug\1 not generally conclusive as to government's ownership, was strong evidence thereof.

The existence of a purchase document which

complied with the requirements of the Land Act, however, raised a conclusive
80
presumption of state land.
The Evidence (Land Titles) Act was repealed by
81
the National Land Registration Act, 1977.

the nation to make clear the title of such state lands needed for public purposes,
but disputed state lands which were not needed for such purposes and were unused
should be returned.
to the problem.

(c)

Registration as ·National Lands'

These differing policies have led to different approaches

The total experience is discussed under the following headings:-

(a)

Title

(b)

Presumption of State Ownership; and

(c)

Registration as 'National Lands'.

Restoration;

So far the techniques we have discussed to establish the state's title to
land are

piecemeal,

and

the application of

j.
t0
·
d calm
the existence of a dIspute

th e

the

j an.
d

was taken by the post-Independence government.

presumption was dependent on
A more comprehensive approach

This was on the recommendation

of the CILM that government's title to lands required for public purposes should
clarified, the lands renamed !National Lands' and registered in a National
.
82
National Lands would also include land already owned by
Lands RegIster.
be

81

80

government and so declared and registered, whether leased to
or

individuals, and all converted freeholds

and future

prlvat~

purchases.

term, National Lands would comprise all registered state land.

companies

In the long

The significance

of these proposals of the CILM is that security is intended only for titles to
state land required for a public purpose, and the government would openly confirm

and is cakula ted in accordance
93 An increase of compensawith a scale set out in schedule 2 of the enactment.
tion by an amount not exceeding fifty percent of the settlement payment calculated
in accordance with the prescribed formula may be made by the Minister on the
..
94
recommendation of the National Lands Commission in certam CIrcumstances.

compensation

is called a

'settlement payment

l

its title to such lands, thereby avoiding the necessity of a presumption of ownership based on suppositions of facts (e.g. because the government has occupied

4.

or had control of land for twelve years, it is the owner).
proposals of the

The implementation of the proposals of the CILM for government to redis-

The Minister for Lands is empowered to give notice of an intention to

tribute Istate lands I not required for public purposes is intended to complement
the policy on National Lands. This subject is discussed in Chapter Seven. How-

The

CILM.

National

Land

Registration

Act

implemented

the

declare any disputed or other state owned land that is required for a public
, 83
purpose as 'National Land .
After proper advertisement of his intention and
consideration of representations by adverse claimants, he may withdraw from the
84
Upon such a declaration
claim or go on to declare the land as 'National Land , .
85
the land vests in the state as National Lands.
The Registrar-General is required
to register such lands in the Register of National Lands. 86
Registration gives
the governmerrt an indefeasible title,87 subject of course to estates and interest
properly

REDISTRIBUTION OF UNUTILISED STATE LANDS

created

by

government.

This power

to declare state land

'National

Land ' includes a power over land which the government claims to have acquired
before Independence Day and subsequently.88

It does not,

however, extend to

customary land which has been so declared expressly or implicitly in a prior court
89
action.

Any

unresolved

adverse

claims

in

National

Lands

are converted into a

right to claim settlement payment against the government before the National
90
Such a claim is only allowable if (1) made within a prescribed

Land Commission.

time, and (2) the claimant can establish that he or his representative has made
a claim to the land before Independence in accordance with the existing law,
91
!'-ny insignificant payment will be disand received no payment for the land.
regarded.

The Commission, however, has power to allow a claim even if no

previous claim

made, when it is' satisfied that in the circumstances
92
Such
the claimant had no reasonable opportunity to make the claim before.

claims have

has been

been allowed where it was established that the proceeds of clan

land were improperly distributed by the clan's agent, or it was discovered that
the clan IS land was disposed of without the knowledge of sections of the clan
who became aware of the disposition subsequently.
A successful claimant is entitled to compensation from the state.

This

ever, it should be noted that the government has always had power to reserve
state land for various purposes, including declaring such land as native reserves
and placing the land in the control of trustees.

95

Where a community has granted

the purposes of such declaration, government is bound
96
to carry out the terms of the agreement.

land to government for

82

83
Rights in Land'.
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1.

NATURE AND CLA551FICA TlON
Leases from the government of state lands were, at various times, under
legislation,

termed

Crown,

Administration

tinued in force under the Land Act,.1
defined as 'leases from

the state

and

government

leases.

A

Such leases are now termed state leases,2

granted' under or continued in force by the

Land Act'.
No statute has defined a lease.

It is implied

in the Land Act that a

lease is a grant of land for a specific period not exceeding ninety-nine years.

Cl. 5.15(1) of Cap.185.

Though the reservation of a rent is a requirement of a private lease and generally
an essential incident of the state lease, no rent is payable upon the grant of
FURTHER READING

a mission lease,3 Le. state land granted for one or more of the following purposes:
a church, a dwelling house for members of or persons employed by or working

Bredmeyer T., 'The Restoration of Lost Titles to Land in New Guinea',
an Law Journal Vol.2 (1977).

Melanes-

in connection with a mission, a school or hospital, a building for any charitable,
educational or religious purpose, or land for gardens or pastures or other purposes

Dunning H.C.,
'Land and Economic Development in Africa; The Law of Eminent
Domain'. (1968) Colum L.R. 1286-1315.

connected with the conduct 'of a Christian mission.

Eaton P. and Haynes C.E.P. (ed.s), Special Issue of the Melanesian Law Journal
Vol.ll (1983).

or thing to be recovered from or taken off the land the subject of the lease.

Kaputin W.,
'Indefeasibility and Justice'.
In Sack P. (ed.), Problem of Choice:
Land in Papua New Guinea's Future. Canberra: ANU Press (1974).

of an ordinary

Kludze A.K.P.,

poses -for which special purpose leases have been granted include sites for hydro-

'The Ownerless Land of Ghana',

(1974) U.G.L.J. 123.

Leyser J., 'Title to Land in the Trust Territory of New Guinea',
Book of International Law (1965) p.105.
Oram N.,

'Land and Race in Port Moresby'.

Australian Year

Journ. of PNG Society (1970) p.9.

be granted rent free,

or in consideration of such royalties or other substance
4

A special purpose lease is appropriate where the Minister thinks that the grant
lease

is

inappropriate.

The only purpose for which a special

purpose lease cannot be granted is for private residence within a township.

Pur-

electric power stations and other large government schemes.
A state lease, like any lease, is an estate or interest in land which is
assignable by transfer or capable of being sub-let.

Park A.,
'The Cession of Territory and Private Land Rights'. (1964) N.L.J. 38.
Smith E.,
'The Restoration of Lost Titles to Land in New Guinea'.
(1951) 25
A.L.J. 712.

A special purpose lease may

is required to such an action.

But the government's consent

At common law, if a tenant seeks the landlord's

consent to a proposed disposition and it is unreasonably withheld, he may forth-

89

88
5

The better course is, however, to seek
6
a declaration of the court of his right to effect the transaction.
These rules

for developing in accordance with a building scheme.

ought to govern the exercise of the Minister's discretion when he acts in the
7
capaci ty of landlord.

proposals for the sub-division of the land in lots and the development of roads

A lease is distinguishable from a licence, which is permission to enter

if the building scheme has been complied with within the initial or extended

with assign or sub-let the premises.

upon

government land for a specified purpose or a purpose approved by the
Minister. 8
For example, a I'lcence may be granted to an applicant for a lease

Such a lease is only granted

if the applicant has presented an acceptable programme, which should include
Such a lease is for an initial period of up to five
and drainage in the area.
years, with an entitlement to a further maximum period of ninety-nine years,

period.
The classification of state leases is based on the purpose for which the

of government land pending the consideration of his application in order to, for
example, enable him to carry out feasibility studies of projected developments.

land is granted and therefore the use to which it may be put.

A licence of state land, like a lease, is for a stated period, though it must not

for one purpose can only be used for that or ancillary purposes,13 unless a variation is permitted by the Minister. 14
The differing categories of leases imply

exceed one year.
of a fee.

It may be granted on specified conditions, including the payment

Unlike a lease, however, it conveys no estate or interest in land,

and is therefore not assignable, disposable or chargeable in any form whatsoever.

different modes of annexing, and types of, development conditions.
ment

Land granted

The develop-

conditions in agricultural and pastoral leases are expressed in terms of

minimum development of a percentage of the land within fixed periods.
There are important practical distinctions between a lease of state land
and a lease of state land on which government-owned buildings stand.

The latter

annexed to business and residential leases require a minimum expenditure of money
on improvements on the land within a specified period of time.

is not subject 'to the provisions of the Land Act, except section 113 (relating

division lease

to remedies for unlawful occupation).

a secured title.

Such leases do not appear to be registrable

Those

A town sub-

imposes developments as a condition precedent to the grant of

under the registration enactments, and according to section 62(5) ibid, the laws
which govern such leases are solely those which tapply to and in relat.~on to a
Thus leases of governmentlease of land held for an estate in fee simple t•9

2.

owned buildings may be granted on ,a periodical basis, e.g. weekly, fortnightly,
monthly or quarterly.

This latter type of lease is called a special purpose lease.

Whilst the rent on all other types of lease is assessed on the basis of five per
cent of the unimproved value of land 10 (except a mission lease for which no
rent is payable),

the rent charged on a special purpose lease is such as the
Minister deems proper and specifies in the grant. 11 No compensation for improvement is payable to

time to time

advertised in the National Gazette.
By section 31( 1) of the Land Act, there is no duty to advertise land available

or pastoral development, business, residential, or any other purpose

specified in the lease.

State lands available for leasing should be and are from

There are exceptions to this obligation.

A state lease may be granted for one or more of the following purposes:
agricultural

GRANTS AND REGISTRA nON

the outgoing lessee of a special purpose, or mission lease

in circumstances under which compensation is payable to a government lessee
12
of an agricultural, pastoral, residential or business lease.
He is, however,
allowed a right of severance of his improvements.

for leasing as residence or business leases if the land is situated within a town,
or as mission leases or special purpose

leases.

For other types of leases (agri-

cultural and pastoral leases, residence or business leases of land situated outside
townships,

leases

of

land

on

which

there are government-owned buildings and

town sub-division leases), there is a duty to advertise in the National Gazette.
The Act nevertheless allows agricultural, pastoral etc. leases to be granted over
land

that has not been the subject of advertisement in the National Gazette

twhere for any special reason the Minister thinks fitt.
Advertisement is an important safeguard against nepotism and corruption
and should not be dispensed with lightly.

The advertisement in the National

Gazette must contain the following information: (a) the type of lease available
A town sub-division lease is defined in section 66 of the Land Act as
a lease in a township of state land which is suitable for laying out in lots and

to be granted; (b) the purpose of the lease; (c) the terms of the lease; (d) the

90

91

description of the land the subject of the lease; (e) the 'amount of rent (if any)

with a notice under section 35, ibid

payabJe for the first period of the lease; (f) in the case of a special purposes

and other terms and conditions of the lease.

lease, the royalties (if any) payable on a substance

to

the land which

IS

Of'

thing from or taken off

the subject of the lease; (g) the reservations, covenants, condi-

setting out a summary of moneys payable
He must _then notify his acceptance
I

the

Lands Department and pay all amounts specified in the

notice within

twenty-eight days after the publication of his success in the Gazette.

The notice

tions and provisions of the lease; and (h) such other information as the' Secret~ry

of acceptaoce concludes the lease agreement and the lessee acquires an equitable

for the Lands
included.

interest in the property.

Department thinks fit or the

Minister for Lands directs to be

A

formal lease document is then executed.

state

lease is a registerable interest in land, and this is so even if the government's
title to the land in question is itself not registered.

. It should be noted that the statement in the National Gazette is similar

to newspaper advertisements.
offer

A

or acceptance which

Registration gives the lessee
.

all the protection, induding that of 'indefeasibility', of a regIstere

d

-

proprIetor.

15

It constitutes an invitation to treat and is not an
binds the state.
The Umd Act specifically states

that a statement contained in an advertisement in the National Gazettee does

INCIDENTS AND CONDITIONS

3.

not in any way bind the state In th e grantmg
of a lease over land the subject
follows from the definition of a state lease herein offered that the

It

of the advertisement or constitute an offer to lease Jand (see section 30(3) ibid.).

two important incidents are the obligations. to develop the land and to pay rent.
In some cases, officers of the Lands Department actually do more than
is required by the Land Act.

Besides advertisements being placed in the National

Gazette, some advertisements are pJaced on

town

"
boar d s, at provincial
notice
government offices, patrol posts, post offices, and at council chambers. Announcements are also made over the local radio stations.

A state lease is also usually subject to various other covenants
Breach of an obligation, covenant

and conditions.

would give the government a

It is necessary to examine in some detail the statutory

right to forfeit the lease.

incidents and conditions which attach to such leases and the power of forfeiture.

In the case of agricultural
There may be other terms and conditions set out in the document evidenc-

leases, advertisement is more widespread, with the Department of Primary Industry
assuming some of the responsibilities for bringing the matter to the notice of

ing the transaction.

potential applicants.

implied

informed.

or condition

In other cases, _occupants on t h e Jan d or nearby are verbally

However, it should be noted that the only duty is to advertise in

the National Gazette, and once that has been done, any Iease a II ocate d thereafter
is validly effected.
Land SI- t ua t e d m
- a t owns h ip may by section 64 of the Land
Act be advertised as available for tenders at a set price, based on the assessment

in

Certain powers of, and covenants

registered

leases

by

virtue

of

the

Land

Part 4 of the Act applies to all registered leases.

against

Registration

the lessee are
Act,

1981. 16

If there is a conflict between

1
the provisions of that legislation and the Land Act, then the latter would prevaiJ. ?

(a)

Development Conditions

of the unimproved value of the land.
The

mode

of

annexing

development

conditions on

an agricultural lease

is to require as a term of the lease that the tenant puts under cultivation with
Applications are considered by the Land Board, which makes recommenda-

specified or unspecified crops a proportion of the land.

tions to the Minister for Lands on the person to whom an offer should be made.

progressively with the length of occupation.

Each applicant is then notified of the res u Jt 0 f h"IS app J-"
lCatIOn and an unsuccessful
applicant is given twenty-eight days, after the notice is forwarded to him, to
appeal to the Head of State.
The latter acts on the advice of the National

period of five

Executive Council in determining the appeal, and his decision is final.

mainder of the lease.

years;

two-fifths in

For example - one-fifth in the first

the first

period of ten years; three-fifths,

in the first period of fifteen years, and four-fifths, in the first period of twenty
years.

This stipulated

minimum improvement must be maintained for the reThe conditions in a pastoral lease are related to the stockA lease for business or residential purposes requires

ing capacity of the land.
The name of the successful applicant is gazetted and he is then served

The proportion increases

that

the lessee expends

a stipulated period.

in

improvements a stated minimum expenditure within

92
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Under

the

early

land

Acts,' the devel6pment conditions for agricultural.

and pastoral leases were prescribed in the Act.'

This technique did not give the

necessary flexibility required to tailor conditions to the quality of the land and
national needs in individual cases.

The policy of the 1962 Land Act is to vest

the power to determine the conditions of ~development in the' Department of
Lands.
These conditions are therefore express terms of the grant and are no

longer statutory_
(b)

So long as an amount payable in respect of improvements on land leased
remains

unpaid,

the

lessee is under an obligation to insure the improvements

and to maintain them in good order and condition, and if the improvements suffer
loss or damage, to immediately make good the loss or damage to the satisfaction
of the Secretary for Lands.

(d)

Rent

Insurance
Where a payment for improvements already existing on the land is outstand-

ing, the lessee is invariably required to insure the improvements and keep them
It has been mentioned that an important incident of a state lease is an
obligation on the tenant to pay rent.

The rent is assessed at five percent

of

insured with an insurer approved by the government for the full insurable value
.
24
of the Improvements.
The insurance is against loss or damage by fire or any

the unimproved value of the land,18 but the Minister may impose a lesser rent

other risk against which he might have been required to cover.

Any payment

where in any particular case he thinks it proper so to do after considering a

made

reinstate the

report of the Land Board.

improvements lost or damaged, or towards paying the unpaid cost of the improve-

The unimproved value of land is reassessable every

under

the

insurance

should

first

ten years of the lease, and the rent is subject to variation on the reassessment
of the value of the land. 19 However, th e M··
'f
mIster mayor
some special reason'

ments as directed by the government.

fix an earlier· date from which the period of ten years shall be calculated.

(e)

A

be

applied

to rebuild or

Not to Deal with Land without Landlord's Approval

reassessment takes effect as from the 1st January next following the giving by
the Secretary for Lands to the lessee of notice of the re-assessment.

It is a usual covenant in a government lease that the lessee will not assign,

sub-let or part with possession of the land without the consent of the Minister.
Section 41(5) of the Land Act empowers the Minister for Lands 'for any
special reason he thinks fit'

to remit or postpone in whole or in part, for such

period and on such terms as he thinks proper, payment of rent on a state lease.

More comprehensive terms of similar

import are implied by virtue of section

69 of the Land Act, which precludes any dealing with alienated lands without
the Minister's approval.

This must be done on the application of the lessee and after considering a report
of the Land Board on the matter.

The government publishes each year a list

tenants and th~ amount of rent which remains due and unpaid.
20
This Jist of overdue rent
is receivable in any court of law as prima facie evid-

Definition of dealing

of defaulting

ence of the amount of rent outstanding and that payment was lawfully demanded.

A dealing includes a

transfer,
It

right or interest in land.
well as a privilege in land.

(c)

Payments for Improvements on the Land

mortgage,

sub-lease or the grant of any

includes also the creation of an encumbrance as
As such it would extend to a licence to use land.

The definition is wide enough to include an agreement for any dealing which
d 25 e.g. 1ease, mor t gage or
is capable of passing an equitable interest .In 1an,

Where land the subject of a g'overnment lease has improvements thereon,

transfer.

It has been held that a vesting order vesting a decreased tenant in

the lessee may be required to make payment in respect of the improvements.21

common's share of property in his personal representative creates no new interest

This payment is related to the value of the improvements.

and does not require the approval of the M mIster.

The amount due
is fixed by the Minister, after considering a report of the Land Board.
The
Minister may permit it to be paid by annual instalments, and the obligation to
complete 2~uch a
the lease.

payment is generally not extinguished

·.

(iD

Unapproved dealings

The

Land

26

by the termination of
Act

in

its

original

form, provided

that

any

dealing without

95
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approval, was 'void and of no effect', 27

'
As a consequence,
money paid under
28
a void agreement or transfer was generally recoverable.
By section 5 of the

subsequent Land Act,

1965, 'a dealing which was required to have been made

or done with ... prior approval shall be deemed to be and to always have been
validly and effectively made or done and of full force and effect if that approval

or consent was obtained or given after the making or doing of that dealing.'
The

effect

approved,
If

of

this latter

provision is to

render any dealing ineffectual

until

29 though not void.
an agreement for any dealing is (a) expressed to be subject to the

approval of the Minister, or (b) provides that, until that approval is given, the

E
. remams
. va j·d
contract or agreement has no force or effect, It
1 •

5ome au th orl·t·les

suggest

that,

though valid, it is unenforceable or inoperative until approval is

given.

On this reasoning no action for specific performance of an agreement,

or partition or sale of co-owned land, or damages or payment arising out of a
disposition is possible until approval of the transaction or agreement has been
obtained. 31
Other authorities rejected this inchoate theory and held that the
agreement is enforceable, and that partition or sale by a court may be ordered,
32
In this case, a court order will not
provided approval has not been refused.
33
preclude the need for the Minister!s approval.

An apparent inconsistency arising from

the consent requirement and the

court!s power to order the disposi'tion of property in an application for specific
performance, partition or sale ete.

and the resolution of the apparent conflict

is suggested in the following passage from the ruling m the Tanzania case of
34
There, an application was made for the sale of joint
Harichand v Dhillon.
property, and the defendant objected to any !order' being made on the grounds
that the Commissioner!s consent was not obtained as was required by statute.
The Court held as follows:
Unless the defendant can put forward reasons
why a sale should not take place, presumably
the application would be granted.
At the same
time, no such disposition can be made without
prior consent of the Commissioner for Lands.
Here is another example where the courts must
indulge in a dignified tussle with the Commissioner. The question is, who is to have priority?
It is suggested that the Plaintiff ought to have
sought the Commissioner's consent before he
brought these proceedings.
It could be that the
Commissioner might reply that he would not
entertain a hypothetical proposi tion and that

unles;5 the courts were willing to grant sale rather
than partition, he would not consider whether
he should give his consent.
Ag-ain, it could be
said that there would be no good reason for the
Court to grant sale if it was urged that the
Commissioner was adamantly against the sale
of the property.
That would be a reasonable
ground on which the court would refuse the
application.
There is 'unfortunately no procedure
by which this conflict of interest is to be resolved.
It is of interest to note that on the sale of land
under executive proceedings
(see 0.21.r .90 of
the Civil Procedure Code) it IS provided that:
Where no application is made under
rule 87, rule 88 or rule 89, or where
such application is made and disallowed, the court shall make an
order confirming the sale, and thereupon the sale shall become abso1.ute;
provided that where it is provided
by any Law that a disposition of
property in the execution of a decree
or order shall not have the effect
or be operative without the approval
or consent of some person or authority
other than the court, the court shall
not confirm such disposition under
this rule unless such approval or
consent has first been granted.
That rule appears to indicate that the court should
not act by confirming the sale in those circumstances without the prior consent of the Commissioner. It might well be argued that the situation
with regard to the sale of common property should
However, in a matter
follow a similar pattern.
of this nature, the proposal could be put to the
Commissioner, on the grounds that a sale would
be ordered, unless for special reasons the court
thought otherwise after hearing the defendant!s
case.
The Commissioner should be invited to
indicate his stand on the basis that the sale would
If there is no
be ordered in all probability.
objection in principle to the sale of the common
property, the court could, then go on to determine
the position between the parties, after which,
of course, formal consent to the disposition will
As far as this case is concerned,
be necessary.
as the Plaintiff pointed out, the position vis-avis the Commissioner will be a matter of evidence
at the trial.
If he fails to satisfy the court
upon the point, he conceded that his case might
be defeated.
The Commissioner's consent which
cannot, in any event, be a final consent until
the case is heard, should not be a prerequisite
to the bringing of the case.
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By

subsection 4 of section 69 of the Land, Act, the Minister1s approval

If there is

a sufficient act of part performance of the oral agreement,

must be sought by the transferee, mortgagor, or encumbrancer, as the case may

the next question is to the validity of the transaction.

be, within

must be in written form if it is to be approved by the Minister.

twenty-eight days of the execution of

requirement relates.

the document to which the

Any agreement for a transaction, however, which is expressed

in terms of subsection 3

A transaction or agreement
Subsection

4 of section 69 of the Land Act stipulates that, where approval is required, (a)

ibid., (e.g. subject to approval of the Minister) is en-

the instrument must be presented to the Department of Lands for endorsement

forceable inter partes, Le. money payment arising therefrom is recoverable and

of the certificate in the prescribed form to the effect that approval was given,

the court can order specific performance thereof. 35

and (b) a duplicate or certified copy of the instrument is to be filed in the
Department.

Although section 28 of the Land Registration Act would appear to protect
There is authority for the view that there would be implied in any such

an agreement for a lease against third parties if the contractee takes possession
of the premises, such an interpretation would create .a conflict with the consent
36
requirements of the Land Act, and in cases of conflict the latter wil1 prevail.
There is authority for the proposition that an agreement, even if not expressed
in terms of the requirements of subsection 3 of section 69 of the Land Act,
may

be enforceable.

For

if

the agreement

is silent on the subject of

the

transaction

or

agreement

a

transaction shall be called off.
performance

of

the

oral

term

that,

if

Ministerial consent

is

refused,

the

And either party may sue for an order of specific

agreement/transaction,

including

an

order

to compel

the contractor to do all acts and execute all such documents as are reasonable
41
and proper to enable the contractee to apply for approval.

Minister's consent, 'it wil1 be implied that if consent of the Minister is refused,
the contract

~ould

A lease !or three years or less, where' the lessee takes possession and

go off, but that this does not prevent a decree for specific

the rent reserved amounts to at least two-thirds of the full improved -value of
the demised property, may be oral. Such a lessee of registered land is protected

performance being made.,37

.
.
A 42
Technically a lessee of a short-term lease is,
by the Land ReglstratIOn
ct.
in the absence of an agreement to that effect, not entitled -to the execution
of a written document. 43 Unless there is such a document, the Minister's approval

Oral agreements

writing as is required by the Statute of Frauds and of Limitations Act,38 the

It is arguable that an oral lease is subject t,o an implied
cannot be obtained.
term of an entitlement to a sufficient document to seek the Minister's approval.

first question is whether there is an act of part performance to take the case

An application can, therefore"

outside of the Statute of Frauds and of Limitations.

In the celebrated case of

all acts and execute all documents as may be reasonable and proper to enable

Walsh v Lonsdale,39 it was held that the letting of the contractee into possession

Both the National and Supreme Courts can make
the lessee to seek approval.
such orders as are necessary to do justice in the circumstances' of a particular
44
case.

If an agreement for

the sale of' land or for a lease is not evidenced by

of the premises is such an act.

In Alice Bowring v New Guinea Goldfields Ltd., 40

on the other hand, the court held that payments of money as rent in pursuance

be made to the court for the lessor to perform

of an oral agreement to transfer a lease is not such an act of part performance
as to make the agreement enforceable.

'A mere money payment between vendor

and purchaser or lessor and lessee', said Bignold J., 'is an equivocal act'.

The alternative argument is that, by implication, section 69 requirements
45 and the purported Jesseets ob!igation
have the effect of abolishing oral leases,
is to pay for the use and enjoyment of the land. It is doubtful, however, whether
the courts will countenance the abolition of oral leases by mere implication.

(l)

Implied Powers
By virtue of sections 36 and 50 of the 1981 Land Registration Act, the

following powers are implied in favour of the state in a state lease:

99
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lessee requiring him, within a reasonable time, to repair tMe pro-

This power is exercisable for non-payment of rent
in every registered lease.
which is at least six months in arrears, or breach of any other covenant, ,,:hich
the granting of a lease' was
breach has continued for six calen d ar mont h s; or ·f
I

perty.

obtained 'wholly or partly as a result of statements that were, to the knowledge

A right of entry to view the state of repair of the premises and
where necessary to serve a written ,notice of any defects on the

of the lessee, false or misleading (s.46( 1) Land Act).
(ii)

A right of re-entry and
rent or

part

thereof

months,

or

whether

expressed

or

calendar

months.

These

default

repossession of the property when the

is in arrears for a
is

made

in

implied,

period of six calendar

fulfulJing

and

it

ised, a court order is unnecessary.

has

any

other

covenant

so continued for

(b)

Statutory Notice

six

granted by the Land Act to inspect land held from the government

··
a government lease for breach of condition o'r covenant
Before f or f eltmg
the Minister must first serve a notice upon the lessee specifying the breach and

in order to ascertain whether the conditions to which the lease
is subject have been or are being .observed. 46

calling upon him to show cause, within a specified period, why the lease should
" 51
This requirement is
not be forfeited on the ground specified in the notice.

powers supplement

the

special

powers

consistent with the constitutional mandate upon
(g)

Where this power is exerc-

50

Implied Covenants

justice, in particu I ar the

r,"ght

natural
can be seriously affected by a decision.

By virtue of sections 36 and 51 of the Land Registration Act, the following

the application of the rules of

to be heard where one's property rights
The notice may a:tso require the breach

to be remedied within a specified period.

covenants are implied on the part of the lessee of a state lease: (a) that he
will pay the rent at the times specified in the lease and pay all rates and taxes
payable in respect of the property during the continuance of the lease; (b) that
he will keep and yield up the property in a good and tenantable state.

ance or on his failure to show cause, acceptable to the Minister, why the lease
should not be forfeited, the Minister may go on to forfeit the lease. If the breach

4.
(a)

FORFEITURE

is one of non-payment of rent. no forfeiture arises unless the rent is due and
unpaid for six mont h s. F or f el"t ure ,"s by the publication of a notice to that effect

Exercise of Power

in the government gazette.

Forfeiture of a state lease is the premature determination of that lease
for breach of a covenant or condition.

The power of forfeiture is defined in
section 46 of the Land Act and its exercise is dependent on the service of a
statutory notice on the tenant.
An act of forfeiture may be reviewed by the
court.

A copy of this notice must be served upon all persons with an interest,
right or claim in the land, e.g. a sub-lessee, mortgagee, etc. The lessee is entitled
to be allowed reasonable time to comply with the notice and in default of compli-

47

It is argued herein that the jurisdiction to review an order of forfeiture

enables the court to make an order for relief against forfeiture.
context

that

forfeiture

is

distinguishable

premature determination of a

lease for

from

revocation.

It is in this

is the
non-payment of the survey fee. 48
It

(c)

52

Reviewing Act of Forfeiture

"
53
act of forfeIture.
The National Court has jur isdiction to review an
Section 112 of the Land Act provides that an interested person may appeal to
the National Court within twenty-eight days after the forfeiture, or within such
further time as the Court for any 'special reason I allows.

Revocation

is not dependent on the service of a statutory notice and the tenant has no right
to seek a review or relief against forfeiture. 49

We have already seen that a power of re-entry and repossession is implied

It should

extends to any

be noted that the application is not limited to the lessee but
I

interested person'.

Such a person is not defined, and the cases

have so far not considered this matter.

However, it is submitted that an interest-

ed person would at the least include an assignee of the lessee as well as a subIt may be that the court may go further and hold that members of the
lessee.

101
100

family

Whether tI\e' cou'ft will in the' exercise of its discretion do so in a particular case will no doubt
depend on all the circumstances.
It may be
that where the proposed appeal is against forfei,tl,lre of a lease the., .court, will ,evolve a rule of
practice comparable to or more stringent th3?
that laid down by the court in Ex parte Lovering
especially if rights have arisen in third parties,
such as on a release.

of

lessees, assignees or sub-lessees or their successors come within the
term, as they have some interest in s'eeing that the lease is not forfeited. Despite
the fact

that the

Land Act affords specific protection to mortgagees of land
which has been compulsorily acquired (see section 98, ibid.), it is arguable that

a mortgagee is a person who is very interested in the effect of a forfeiture by
the state. 54

All three judges (Ke~rney D.C.J., Greville-Smith and Bredmeyer J.J.) refer-

Section 39 of the Land Regi;tration Act, 1981, provides that where a notification appears in

the

red to the situation where the land had been re-leased after the purported for-

National Gazette that a state lease has been forfeited,
the Registrar of Titles shall make an entry to that effect in the Register of

feiture and the effect of a late appeal on the title of the subsequent government

State Leases.

lessee.

This requlrement
.
to register a forfeiture raises the question of

the effective time when forfeiture takes place.

Does this occur on notification
in the National Gazette or when th e R egls
"t rar notes the forfeiture on the Register
of State Leases, or on re-entry?

All were of the opinion that this was more properly seen as a matter
Bredmeyer J. stated that
~h'ich went to the exercise of a judicial discretion.
if after the forfeiture the land was leased to a new lessee, that would be a

compelling reason for a judge, in his discretion, to refuse to allow an application
for extension out of time.

It is important to determine the time of forfeiture, if for no other reason

than to determine the time limit for appeals to the National Court against forfeiture.

As we have seen, this should be d one within twenty-eight days from
forfeiture unless the National Court is prepared, because of 'special reasons',
to extend the period for appeal.

If forfeiture were effective only on registration,

then the twenty-eight day period would begin to run from
from the date of notification in the Gazette.

that date and not

Circumstances can be envisaged where a court may be persuaded to exercise
its discretion in fav,Our of- the original lessee.
The Supreme' Court held that application for extension of time can be
made before or after the twenty-eight oay period.
National

Court

s.38 which specifically deals with the extinguishment of the title of a surrendered
lease, the effective date being that of registration.
Under this provision a duty
is cast upon the parties to register the surrender. In contrast, it is the Registrar
himself who is given the 'duty' to register a forfeiture and not the parties to
the transaction.

Greville-Smith J. stated

that the court has jurisdiction after the twenty-eight days have elapsed to enlarge
the time for appeal. 56
and continued:

He then referred to the discretionary nature of the power

time, as

When the matter for an extension of time in which
58

Kapi D.C.J. declined to define the meaning of 'special reason' in section 112(3)
of the Land Act stating 'what is or may not be a "special reason" on the particular facts of a case should be left to the discretion of the court in the particular
case'.
He did, however, set out the principles to be applied in such an applica59
tion:
(1 )

leave will not be granted as a matter of course;

(2)

there must be special reason, or substantial reason, or satisfactory
reason, or cogent and convincing reasons or exceptional circumstances shown for the delay_;

which an appeal must be lodged.

itself be lodged within twenty-e~ght days after forfeiture.

extension of

to appeal against forfeiture came up for hearing before the National Court,

The National Court has a discretionary power to extend the time within
In Placer HId'
o lOgS v Th e Independent State
of PNG,55 the j"ssue ra'Ise d was whet her an application for further time must

It remitted the case to the

t.o ,determine afre~h :the application for

an exercise of discretion.
The courts have so far assume d t hat t he effective date of forfeiture is
the date of notification in the Gazette. It wou Id appear that this is the correct
interpretation.
Section 39 of the Land Registration Act can be contrasted with

Their Honours, however, came short of holding that

in no case where the land had been re-leased would an application be allowed.

(3)

there must be some merit in the grounds of appeal; and

(4)

the onus of satisfying the Court that principles (2) and (3) exist
is on the applicant.

An example of a 'speci;;:l1 reason' allowing for the favourable exercise of the discre-

102

103

tion is delay caused by prejudicial representations made b'y the Department of

" d e f"me d"In t he D"lstress R ep leVIn
" an d E"Jectment Aet. 62
1S

Lands.

of that Act limit relief to cases of forfeiture for non-payment of rent and breach

Sections 118 and ,119

of the covenant to insure premises against loss or damage by fire.

Dent v Thomas Kavali and AJan Bryan 60 raised an interesting question
whether the jurisdiction of the National Court, created by the Constitution, to
grant declaratory orders without a specified time limit thereon

regardless of the expiry of the time set out in the Land Act.
held that

by

constitutional

could be invoked

Bredmeyer J.

applied in Papua only.

It is

arguable that it does not bind the state .and· therefore. has no application to government leases because of the rule of construction that the state is not bound by
~xpress mention or necessary implication. 63

a statute unless by

virtue of 5.155(4) of the Constitution, the National Court had a

power

to grant a declaratory order

(and under

However, at common law,

the earlier part

if a lease was forfeited for· non-payment of

of 5.155(4) a certiorari order} regardless of the time limits on appeal imposed

rent,

by 5.112(2) of the Land Act.

court had jurisdiction to make 'an order negating forfeiture.

The plaintiff was not therefore debarred by 5.112(1)

of the Land Act fr?m seeking a declaratory order.
In

This Act

There was no comparable statute in New Guinea.

getting a declaration lay in the discretion of the

Whether or not he succeeded
COUrT.

the lessee could apply to the court for relief .against forfeiture and the

expenses incurred by the landlord, and in circumstances where it was just and
equitable to grant relief.

Kapi

D.C.J. dealt with this argument in Placer Holdings Pty Ltd. and
61
the Land Act
and found otherwise. He held as follows:

Relief was granted

on terms, for example, that the tenant should pay the arrears of rent and the
These rules ought to be applied by courts in Papua

New Guinea by virtue of the

reception provisions in the Constitution 64 which

provide that the principles and rules that formed immediately before Independence
Day the principles and rules of the common law and equity in England are adopted

This provision [s.155(4) of the Constitution] has
been fully considered in Avia Aihi v The State
[1981 J P.N.G.L.R. 81, and S.C.R. No.2 of 1981; Re
s.19(1 )(f) of the Criminal Code [1982J P.N.G.L.R.
150.
These cases have established that power
given under this provision is remedial in nature
and cannot. be used to create primary rights.
There must be an existing right.
This power
can be used to protect or enforce existing rights.
In principle, I consider that the right to apply
for an extension of time in which to appeal under
s.112(2) of the Land Act could equally be enforced
under the second leg of s.155(4) of the Constitution. However, I do not consider that the proviSion
takes the matter any further than the Land Act.
Under s.155(4) of the Constitution, the court
may make orders which lare necessary to do
justice in the circumstances of a particular casei.
What is justice in the circumstances means justice
according to law.
The court cannot apply its
own notion of justice.
The law to be applied
on an extension of time in the context of this
case is in s.112(2) of the Land Act.
That is
to say, the exercise of the court's discretion
can only be exercised in favour of extension
of time for a special reason.

as part of the underlying 'Jaw.
65
that they apply to state leases.

There are authorities elsewhere to the effect

It is further submitted that the jurisdiction of the National Court to grant

relief is extended by statute and is not limited to the common law jurisdiction
i.e. forfeiture for non-payment of rent.
the

Section 112 of the Land Act vests in

National Court a power to review an act of forfeiture; section 155(4) of

the Constitution empowers the court

to make any orders' as are necessary to

do justice in the circumstances of the particular case.

The court has held that

the express reference in the section 'to circumstances of a particular case' leaves
66
If an

no room for a restrictive construction of the constitutional provisions.

order is made in favour of the lessee, he is put in the same position as if no
forfei ture has occurred.

5.

GENERAL REMEDIES
Breach of conditions or covenants in unregistered state leases does not

(d)

Relief Against Forfeiture

operate to effect a forfeiture automatically, but there is an implied power of
re-entry in a registered lease.

The

general

jurisdiction

of

the

court

to grant relief against forfeiture

It is for

the government to elect whether to

prosecute the forfeiture remedy or impose a fine on the lessee instead of ·for__

105
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f elture.

Alternatively, the government can bring' an action for damages for

breach of covenant and, if the breach is by non-payment of rent, distress proceed68

value to the Crown, these improvements belonged to the Crown, and the lessee
was precluded from claiming a right thereto.

ings might be taken.

The Land Act permits a state lessee to remove his improvements on land
If

the

government

with knowledge of

the

breach

agreed, for example,

in the folLowing circumstances:

to renew the tenant's lease upon its determination, or did any other act which
is unequivocal of an intention to treat the lease as continuing, it would be held

(j)

where the improvements are severable;

to have waived its right of forfeiture, though it may proceed with one or more

(in

he has not received compensation for them; and

The acceptance of rent alone is stated not to operate
69
as a waiver of a right of forfeiture of a lease
or the right to impose a fine
70
A waiver of a breach does not operate to waive future
in lieu of forfeiture.
1 For example, if the tenant is
breaches or breaches of a continuing nature.?

Oii)

severance is effected on or before the expiration of the lease whether

On exercising this right of severance the lessee should avoid, as far as is possible,

in breach of the covenant to keep the premises insured against loss by fire, or

damage to the reversion.

of the other remedies.

to repair, each day the property is uninsured or is in disrepair gives rise to a
new cause of action.

6.

LESSEE'S RIGHTS ON TERMINA nON OF LEASE

(a)

Compensation for Improvements
Generally,

when a

state lease comes to an end by effluxion of time,

surrender, forfeiture or compulsory acquisition, the lessee may acquire rights of
72
compensation for improvements he effected on the land.
The same holds where
a state lease is appropriated because of disruptive conduct by the leaseholder
(s.4

of

the

Act

1983).

Land

Settlement

Schemes

(Prevention

of

Disruption)

(Amendment)

The process of compulsory acquisition including compensation rights,

has been the subject of discussion in Chapter Four above.

The state lessee's

claim to compensation m other circumstances was discussed in Chapter Two (2.2(b)

Oil))
(b)

above.

Severance
We have seen that at common law all permanent improvements to land

by a tenant are prima facie landlord fixtures and follow the ownership of the
73
HowSuch improvements are explained as being merged in the freehold.

land.

ever a lessee is allowed to remove improvements in the nature of tenant's fixtures
at the time of the termination of his lease.

Where, pursuant to the terms of

a lease, a lessee acquired his interest with improvements and had not paid their

it be by surrender, for.feiture or efflux ion of time.

-------------1
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confirm the early land purchases of the expatriates by' giving them Cro'wn grants
in fee simple and (ii) to dispose of Crown lands by way of fee simple estates.
The details of the grants are discussed in section two below. 2
The nistory of the fee simple estate in German New 'Guinea is somewhat

CHAPTER SIX

different.

FREEHOLDS

There, the law which applied to alienated land was German land 'law

as distinct from English land law.

The policy of the German Administration in

New Guinea was to grant unlimited interests in land to settlers,' traders and other
foreigners.

1.

These grants were similar to the fees simple in Papua, and post-

1920 legislation has called these land interests 'freeholds'.

INTRODUCTION

allodial grants of land.
(a)

With the amalgamation of the administrations of Papua

and New Guinea, the Australian Administration then abolished most German laws,

Historical Introduction

including those applying to alienated land.
The expression
leasehold.

'freehold

interest in land' is used in contradistinction to

The former is land held for an indefinite period, the latter gives the

tenant a fixed term, e.g. ninety-nine years, three thousand years.

Freehold is

further characterised by the absence of incidents attached to the grant.

In other

words, the owner, unlike the lessee, pays no rent for occupation of the land and
is not subjecte d at common law to the contr ol of a landlord on the way in which
In fact, he is free to use or abuse it.
The
he uses or disposes of his land.
tenant on

Anglo-Australian derived
in

"
the charactenstlcs

0f

basically four

t h e f ree h 0 Id es t a t e:

the estate pur autre vie.

as if they

basically modelled on laws applied to or enacted

were.

Therefore,

it was judicially asserted that,

upon registration

of German titles under the newly enacted Land Registration Ordinance, the interests dealt with were translated by registration into estates in fees simple. 3
The Land Ordinance,. 1922, of New Guinea was based on the Land Act,

types of estate which satisfy

However, whereas the Papuan Land Act, 1911, expressly stated
that no new fees simple could be created in Papua, s.13( 1) of the Land Act,
1922, (N.G.) expressly permitted fees simple to be created. That section said:

fee sl'mple, fee tal'l, life estate and
The
Governor-General
may ... grant, convey
otherwise dispose of estates in fee simple
Administration lands ...

Nevertheless, for the purposes of s.56 of the Constitution,

which limits the acquisition of freehold ownership in land after 1975 to citizens,
' d meantng.
,1
the expresion 'freehold' is given a restncte
(ii)
(i)

law,

The Courts have held that whilst the legislature did not expressly

1911, of Papua.

to controls by his landlord in the use and disposition of the land.
there are

Papua.

The German laws were replaced by

state that German private titles were fees simple, it dealt with lands so held

the other hand, and in particular the government lessee, is subject

At common law

Strictly they were

or
of

Fee tail

Fee simple
The fee tail estate is also known as an 'estate tail' or 'entailed interest'.

The fee simple, which is the largest freehold estate, is not unlike absolute
ownership.

Some traditional owners of customary-held lands purported to dispose

!Fee tail' basically means a 'cut-down fee'.

This estate contrasts with the fee

simple: whereas a fee simple could be inherited by a wide section of beneficiaries

of parcels of their land to foreign traders, missionaries and other expatriates

and,

'absolutely'.

stranger, succession to a fee tail was limited to lineal descendants of the donee,

Most of these pre-annexation transactions were subsequently recog-

nised by the Administration, and fee simple titles given to these foreigners in
substitution

for

whatever

interest

they

acquired from

the informal

purchases.

Thus the fee simple estate was first officially recognised under the Crown Grants
Act (1889).

That Act did two things, viz.: it vested in the Crown power (i) to

in particular,

on a

testamentary disposition could

be left to a complete

i.e. sons and daughters and grandsons and granddaughters, etc.

CoUaterals (e.g.

uncle's, cousins, nephews, etc.) could not inherit the land, even if the children
of the donee-family died out or were never born.
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Another feature of the fee tail was that it could not be sold, given away
f·
f th
or otherwise alienated, except for t h e I·
1 etlme 0
e ' owner 'of the fee tail.

- they tell you that A gets an estate; 'and his heirs' are words of limitation

For example, if the son was entitled to the fee tail, he was entitled for his life.

- they teU you that A gets a particular type of estate called a fee simple estate.

the following words: 'to A and his heirs'; the words 'to A' are words of purchase

entitled to the land (fee tail) for his
When he d ie,
~.
d h ·IS son or daughter ber.ame
or her life.
There could be different types of estates tail, e.g. tails male, tails

Fee tail

·1 were
h
female or special tal,
the e 1ass 0 f persons who could inherit the land
was even more restrictively defined.
Words of limitation were as necessary for

0)

the creation of the fee tail as for the creation of a fee simple.

Appropriate words (of limitation) were required in order
fee

By fictions the English courts allowed tenants in tail to bar the entail,

i.e.

to convert the fee

tail into a fee simple.

was therefore defeated.

The intention of the grantors

The barring was done by fictitious actions called 'fines

tail estate.

It was

important

transfers and wills of land.

to make a

disti.nction between inter vivos

In the former case, the actual words used by the

grantor were of paramount importance.
more important than form.

to create the

In the case of wills, the intention was

In inter vivos alienations the word heirs was essential,

fo1Jowed by words -of procreation, e.g. 'of his body', 'begotten by him'.

A grant

It is not known how many estates of fee tail (if any at all)
and recoveries'.
were created in Papua New Guinea. If there were any, most probably they were

'to A and the heirs of his body' was an effective grant of a fee tail to A.

done by will.

inter vivos grant 'to A and the issue of his body' did not create a 'fee tail.

In any event the legislature 'barred the entail' in 1962 by virtue

It only created a life estate in A.

An

However, if the words 'to A and the issue

From January 1 1963, all then existing fees tail were abolished
of a statute.
Section 38(2) of the Law Reform (Miscellaneous
and converted into fees simple.
Section 38(1) provided that where a
Provisions) Act, 1962, provided for this.

of his body' occurred in a wil1, then the law looked at the intention of the testa-

person would become entitled to an estate tail (i.e. a fee tail) it should be deemed

the limitation 'in fee tail' was, in the alternative, sufficient.

tor and a fee tail was created.

The Conveyancing Act, 1881, U.K. provided that

to be an estate in fee simple (legal or equitable, as the case may be) in favour
of

that

person.

Section 38( 1) therefore provided that no new fees tail could
(ii)

Fee simple

be created after 1962.
We observed above

that the fee

Reform (MisceHaneous) p'rovlsions Act of

Life estates

tail estate was abolished by the Law
4
1962.
All fees tail in existence at

that date were automatically converted into 'fees simple', and any grant 'in tail'
The life estate is an estate for the lile of the- grantee ('to A for life'),
and the estate pur autre v,·e '·5 for the life of a third party and not the life
of the grantee ('to A for the life of B'). In the first limitation, the estate comes
to an end when A dies.

In the second, it comes to an end when B dies.

made subsequently is deemed to create a
grantee_.

'fee simple' estate in favour of the

This indirect method of creating the fee simple estate may be referred

to as 'creation by the operation of laws'.

The

life estate is not a fee, i.e. an estate of inheritance.

To create a fee simple inter vivos or by a testamentary disposition, i.e.
by an act of the grantor, requires the use of appropriate 'words of limitation',

(b)

words of Limitation

e.g. 'in fee simple', or (named grantee) 'and his heirs', or (named grantee) 'in
fee tail').

It is important at the outset to understand the difference between 'words
Words of purchase tell one who got the
of purchase' and 'words of limitation'.
estate or interest in the land; words of limitation define what estate or interest

the 'purchaser' too k .

To ·Ilustrate the point, take a grant of land which contained
'

In a will a devise without words of limitation, e.g. 'to A', would be

construed as passing the fee simp'le or any other interest the grantor may have
in the property.5

In R<ihbnamo v Enai,6 Clarkson J. held that, in a Crown grant,

words which indicate an intention to grant the absolute interest in the land (e.g.
'to A, his administrators and assigns absolutely') will suffice.

These rules of

r
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construction could be applied by analogy to all inter vivos grants.

country by persons whose proceeding unsanctioned
by lawful authority might tend to injustice, strife
and bloodshed, and who, under the ,pretence of
legitimate trade and intercourse, might endanger
the liberties, and possess themselves of the lands,
of such native inhabitants.

Hence the

presumption would be that the testator or grantor intended to pass a fee simple,
unless a contrary intention is expressed or implied in the document.

(iii)'

Life estate

He,

To convey a life estate

the grant must be made for the life of the

grantee or to the grantee for the life of some other person.

This latter limitation

would create a special kind of life estate named, in the legislation as an estate
. 7
It lasts for the life of the third party and not that of the
pur autre VIe.

grantee.

committed

that

on any account permitted' from natives.

'no settlement or acquisition of land

is

Subsequent Commissioners paid lip service

to this pledge but they then purported to purcha·sp

l~nd

on behalf of the Crown.

These Crown purchases, we have seen, were held valid by the High Court of
8
Australia in the Newtown Case.
However, their Honours in that case did not
pronounce on the validity of private purchases, but conceded that the

Erskine

pledge 'clearly related to acquisitions by persons other than the Crown'.

We shall now turn to the problems concerning the existence of freehold
estates

therefore,

in

Papua

New

Guinea,

looking

first

at

the

(b)

Discretionary, Nature of Crown Grants

pre-annexation dispositions

The main characteristic of the Administrator's power to make Crown Grants

and their validation and then at the post-annexation dispositions.
was

its

discretionary

nature.

Under

the

Crown

Lands Ordinance of

1890

a

comprehensive scheme was enacted to provide for the issue of Crown Grants.
2,

PRE-ANNEXA TION LAND PURCHASES

Under Part

1

of the Ordinance

applications for such Grants in relation to land

alleged to have been purchased from the native owners, both prior to the proclaIt is submitted that all pre-annexation dispositions of the absolute interest

mation of the Protectorate, and during the Protectorate, were to be considered

in customary land to non-natives were void for want of the capacity of the tradi-

by

tional owners to transfer land to strangers not of their community.

in various ways.

As such,

the Administrator

in Council,

who was given power to resolve, the matter

the Crown Grants made under the Crown Grants Ordinance, which purported to
confirm

private

purchases

made

by

non-natives

only be said to have, at best, validated void ones.

before

September

1888, could

This proposition is supported

by an examination of (a) the Erskine pledge; (b) the Administrator's 'discretionary

A confirming grant was not a matter of right.
or

It might have been refused;

it could have been granted on condition that further payments were made

of customary lands to non-natives, a feature of traditional law subsequently enacted

towards the purchase price to the original vendors or other owners or that the
purchaser took other land in exchange for or in substitution of the land claimed. 9
It is clear that the informal purchaser could not compel a Crown Grant at all,

into statutory form.

and in fact some of the applications were refused.

power' to make Crown grants in fee simple; and (c) the prohibition upon transfers

(c)

(a)

The Erskine Pledge
Commodore Erskine, at the time of his proclamation in relation to Papua

in 1884, held that the intention of Her Majesty's government with reference to
land policy was:

Legal Prohibitions
By

the Land Regulation

non-natives were prohibited.

Ordinance 10 dispositions, of land ,by natives to

This prohibition has been a feature of all subsequent

land legislation and is now contained ~n ~.73 of the 1962 Land Act (Cap. 185),
although in the latter enactment the prohibition is in respect of customary land

to

prevent

the

occupation

of

portions

of

that

only.

Any agreement in violation of the prohibition is void and of no effect.
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The prohibition has been recognised as giving effect to 'the Erskine pledge'"

1

It did not introduce a new co~cept, for traditional law did not countenance abso-

5,uch - transfers that were possible could only operate to give noonatives personal not- proprietary' 'rights in the land. In Cook v Sprigg 12 the Privy

lute transfers.

Council, in interpreting a pre-annexation concession given by a chief to a nonnative, held that without a confirmatory act of the state, the concession, being

of the original own~rs arose out "o'f the peculiar circ,umstances of the Titles Re....
. . . . . . . . 20
s'toration Ordinance of New Guinea.
It is submitted that, in Papua, a disposition
which was not confirmed

by' ~ C~o~n

Grant and not effected by a document

in' the pr~s~~-ibed fo.~m' co~id ne)t ',be reglstered, and one effected by document,
even if registered, '~hi~h h~s' _a 'doubtful validity for registration should not be
able to cur~ a defective tjtle?~l , However, a subsequent registered transfer to

contrary to native law, could give no legally. enforceable rights, in as much as
l3
the native vendor might at any time have rep~diated it.

a: "p~rch'aser"

3.

VALIDATING PRE-ANNEXATION LAND DEALINGS

~;DISPOSITIONS

(a)

Crown Grants

f~r v~luable consideration without k,nowledge of the de:fect would

",_
- 22'
have a curative effect.'
i

'.:

(a)"

It was mentioned that 5.2 of the Crown Grants Ordinance gave an absolute

"

I',

OF FREEHOLD

Native ,to Non .... Native, (-Pr'ohibition)
The early land leg:islation permitted 'natives'

to dispose of lands to the

discretion to the Administrator in Council to issue Crown Grants confirming pre-

Administration or to another native.

annexation land' pur'chases when' the purchaser' was in peaceful possession at the

In 1962, the prohibition on dispositions to non-natives was restricted to the transfer

date o'f applic~tion.

.
23
of customary lands.

and

conditions as

A Crown Grant could be made subject to such reservations
were deemed desirable 14 and was only issuable

if inquiries

Dispositions to non-natives were prohibited.

This prohibition was in order to protect the indigenous

people's rights, ,to: "their .land.

The,

olil~

exception which allows

~irect

dealings

established that the original sale was understood by the native vendors and the

in or; td unalienated laJids between"'automatic _citizens 'and non-automatic citizens

transaction was not unreasonable, having regard to the area of land granted and
15
the purchase price paid or other considerations.
Pre-'1884 purchases were subject
16
to special scrutinies.
Land purchases made from officers of the Crown were
17
likewise capable of being the subject of 'Crown Grants.

or' n6n~citi2en$' . is that --of, timber. 'purchase agreements by virtue' of the Forestry
(Private Dealings) ,A.c,t-, 19T1.

24
"

The _e~pressi6n' 'nath:e'''-has' 'had' varied definitions and differed from statute
to '-statute.

(b)

For land' purposes, a hative is an 'automatic citizen,25 of Papua
6
New Guinea/
The 'expressi~n "is; however, wide enough to include a traditional

Registration

kinship or descent, groLip; or' a-'nattve' land group or community.27
It has

been argued that 'indefeasibility', a key principle of the Torrens

system of land registration, has affected the validity of early land purchases
. P apua New G·
O
· reasonmg,
.
.
m
umea. 18
n thiS
registration
of title would have a
validating effect on purchases not otherwise confirmed by Crown Grants.
tion of title was first

fegistra-

That Ordinance adopted the Queensland Acts of similar title
19
which provided for registration of the fee simple.
In Breskvar v Wall.
the
High

Court,

even if all shareholders are citizens.

introduced in British New Guinea by the Real Property

Ordinance of 1889.

Australian

A recognised
28
group incorporated under the Land Groups Incorporation Act is a native
and
under
though
not
a
group
incorporated
can take a disposition of native land,
29
p.resumably a company is not a native
the Business Groups Incorporation Act.

interpreting

sections

of

a

registration

enactment

(b)

of

similar import to the Real Property Act, concluded that the conclusiveness of
a Certificate of Title is definitive of the title of the registered owner.

Although technically an automatic citizen (native) is able to dispose of
freeholds to a non-automatic citizen or to a non_citizen,30 it must be remembered
31
t h at, since Independence, a non-citizen can no longer acquire freeholds,
but
only

But all the cases upholding the 'indefeasible principle' to defeat the claims

Native to Non-Native (permissible Dealings)

leaseholds.

derived from

Secondly, restrictions on sale

the tenure conversion process.

are

usually a

feature

of

title

Section 26 of the Land (Tenure

118

119

Conversion) Act,

1963,

32

expressly provided for

the

registration of restrictions

on the freehold title, viz: that the owner may transfer or lease his land only
to the government or another native (the definition of which incJudes a business
33
group)
but not to a non-native. Where an automatic citizen therefore, wishes
to dispose of traditionally-held land or his converted freehold to a non-automatic
citizen or to a non-citizen, the transaction would need to be done via a government purchase.

Direct leases to non-natives are, however, permitted upon the

the absolute interest in land to settlers at a nominal price.

Following the defeat

of the Germans in, the First World War, aU enemy properties were, by -legislation,
vested in the. Public Trustee and subsequently in the Custodian of Expropriated
43
d
. .
Property. 42
Enemy missions' properties were vested in the ,AdminIstrator
an
subsequently, in the Board of Trustees.

These properties were sold to citizens'

of .the Allied and associated countries and the proceeds placed in the War Liquidation Fund.

removal of the restrictions under the order of the Land Titles Commissioner, 34
the Minister or the Governor-General. 35

Under the Land Ordinance, 1922, of New Guinea, the Australian Administration continued the German policy of" making freehold grants of Administration

Subject

to

what is stated in the. preceding paragraphs, if an automatic

citizen desires to transfer alienated land or an interest therein, whether by sale,
lease, mortgage or gift, to a non-citizen, the disposition would require governmental

lands.

Such grants, .together with transfers of expropriated German properties,

were brought under the new registration system introduced by the Lands Registrati9n Ordinance 44 and were reg.istered as freeholds.

approval.

This restriction is of general application and is intended to serve the
purpose of implementing governmental policies discussed later. 36

(c)

Freehold grants of Administration: land were legally possible in New Gurnea
until 1962.

By Non-Citizens

on the control and disposition of government. lands.

There are no prohibitions on a non-automatic citizen holding or disposing
of freehold estates.

The Land Act of that year unified the law 'of Papua and New Guinea

Section 56 of the Constitution, by implication, proscribes

any further acquisitions of freehold lands by non-citizens only.37 Though freeholds
held by non-citizens are not automatically converted into leaseholds in accordance
38
·
with po 1ICy,
any disposition of such an estate to another non-citizen would

There is no expressed provision

for grants in freehold except in the peculiar case of re granting lands compulsorily
45
acquired.
It is therefore arguable that, quite apart from policy which was
against freehold

grants,

there was no power in the government to make such

grants of land after 1911, in Papua, and 1962 in New Guinea.

A contrary argument

is that the state has an inherent power to make grants of free holds of state
In the contexLof the history of land polic-y the latter contention is weak.

lands.

be ineffective to pass the freehold title but will pass a 'frustrated right' instead,
i.e. a right entitling the transferee to a 'substituted lease' for ninety-nine years.
A non-citizen who owns freehold may also acquire a 'substituted lease' in place
of his freehold with a view to disposing of it to another non-citizen. 39

6.

TENURE CONVERSION

We have discussed in Chapter Three the policy of converting traditionally-

5.

owned lands into freeholds.
STATE GRANTS OF FREEHOLD

The converted fee simple has all the features of

the common law fee simple, although it enjoys a greater' protection (e.g. from
46
d·
.
on ISPOSI-

execution process) and is subject to.a greater number of restrictions
The

Crown

Grants

Ordinance

(1889)40

empowered

the

early

colonial

Administration to make grants of Crown lands in fee simple.
This power was
extended by the Crown Lands Ordinance, 1898 ,41 but was subsequently repealed
by the Land Ordinance, 1911.
Section 10 of the latter enactment provided that
no fee simple or other estate in freehold could be granted of any Crown lands.
This Act applied in Papua only.

In

New Guinea,

the

policy of the German Administration was to grant

tion

than freeholds not created by way of tenure conversion.

A brief outline

will now be gi ven of the process of conversion and the special status of these
estates.
· d·
. 47
The conversion· procedure is by way of the twin principles of a d JU lcatlOn

of land rights by the Land Titles Commission and the demarcation 48 of the bound. 49 an d spora d·lC 50 a d·JU d·lcaaries. The land legislation provides for both systemattc
tion.

The adjwdication process determines the questiof,l of who is entitled to

121

120
what interest under customary Jaw; the demarcation committee demarcates the
51
boundaries of and the extent of the individual's landed interest.
The final

out of 700,000 acres -of freehold grants of land in 1914, only 84,941 acres were
actually under cultivation.

process is by way of an application by the customary interest-holder to convert
52
All persons with rights and interests in
his rights into a fee simple estate.
the

land must agree to the conversion order and, unless they are made joint

The state of the undeveloped and under utilised

freeholds throughout the

56

owners, or have their rights or interests protected on the Register as 'encumbr-

country prompted the passage of the Land (Underdeveloped Freeholds) Act, 1969,
which attempted to attach development conditions on those free holds over which

ances, they must be adequately compensated for loss or reduction of their rights.

a development notice was issued.

After the conversion order is made, the land is registered in the Torrens Register

prepare a scheme for

and all future dealings with the land are required to be registered.

A development notice required the owner to

the development of the land within a specified period.
57
Until compliance, the land owner could not dispose of his land
and persistent
failure would give the government a power to acquire the land, the subject of

Except for succession purposes customary law ceases to govern the land,

the scheme, under its compulsory powers.

This technique of imposing land

and all customary interests, except those registered as encumbrances, are abolish-

use conditions on freehold proved to be ineffective.

ed.

and appeals against development schemes added to the complexity and unenforce-

In other words, registration accords the security of a Torrens title.

The

Registrar is directed by legislation to enter restrictions on the title unless the
Land Titles Commission otherwise directed.

Th~ requirement of notices

abllity of the provisions.

These give the registered proprietor

immunity against loss of the land on his bankruptcy or insolvency.

Although

Attention came to be directed at' the undeveloped freeholds in the period

he is free to dispose of his land or otherwise deal with it under the general

after self-gove(nment because many communities repossessed themselves of such

law, he is only able to sell or lease it to the government or an automatic citizen.

lands.

A transfer

directly from

by way of mortgage or charge does not entitle the mortgagee or

The government was therefore faced with a law and order problem arising
non-utilisation

of free holds.

The freehold estate has also been

chargee to remain in possession for longer than three years or to destroy the

the subject of critical comments in other developed and developing countries.

mortgagor's right to redeem his property. 53

These privileges accorded to the

The solution posed has been one of converting all freeholds into government leases.

of land tenure is not in the best interests of Papua New Guineans.

registered proprietor were based on the continuing assumption that individualisation
54
Simpson

Conversion was achieved in the Solomon Islands,58 Tanzania and Zambia by legisla60
tion,59 and is proposed for the Australian jurisdictions.
The CILM recommended

stated that experience elsewhere has proved that there is no surer way of depriv-

that all freeholds be converted into government leases of sixty years (citizens)

ing a peasant of his land than to give him a good title which is readily transfer-

and forty

able for money.

on the lessees.

There is therefore need for safe-guards against his own indiscre-

years

(non-citizens),61

and

that

development conditions be

imposed

tion.
The recommendation
7.

ABOLITION OF FREE HOLDS OF NON-CITIZENS

Policy in Papua New Guinea has come to favour the government lease
over the freehold.
in

It has been mentioned that the entailed interest was abolished

1962, and no fee simple grants of state Jand could be made in Papua New

Guinea after 1962.

The aspect of the freehold estate which has been most un-

acceptable to those concerned with land development is the inability of the state
to control the development of such land held privately, though planning legislation
could control the type or pattern of land use.

55

The inability of the state to

control the development of freeholds was reflected in the fact that in New Guinea,

for

the conversion of

the

interests of non-citizens

has been agreed upon in principle and the Constitution has taken the first step
62
by preventing non-citizens from acquiring new freeholds.
Freeholds belonging
.
63
and this
to automatic citizens are, however, given Constitutional protectlOn,
protection

was

extended

to

non-automatic

citizens

on

September

17

1980.

64

This protection represents a serious departure from the recommendations of the
CILM and therefore

a deviation from the proposed basic principles of national

land policies.
The Land (Ownership of Freeholds) Act 65 defines the forms of ownership
.
. 66
and provides
that are regarded as freeholds for purposes of the Constl tutlOn
for their voluntary conversion into leases of ninety-nine years.

There is no pro-

123

122

freeholds held by citizens under the tenure conversion process are held on a re-

vision for compensation to be paid to the lessee for loss of' the freehold reversion,
67
which vests in the state absolutely.
The CILM argued that a conversion of

stricted title.

freehold to government leasehold is no real deprivation of property.

not for

This assump_

tion is questionable in law but, as non-citizens have no constitutional property
protection" a conversion legislation with no provision for compensation is stiP

74

The restrictions are for the protection of the land owner:

the protection of a national interest.

and

Their conversion to conditional

fees simple, unlike a conversion to government leases, might cause no violation
.
75
of the Constitutional protection against deprivation of property.

valid and enforceable.

However,
Details of the process of compulsory conversion, e.g. the length of the
substituted government
are still

lease and

to be agreed upon.

methods of imposing development conditions,

Legislation providing for compulsory conversion,

when passed, will complete the demise of freehold estates held by non-citizens
in Papua New Guinea.

On the conversion of the fee simple, the estate for life

would no doubt be downgraded into a sub-lease
Jease.

of the substituted government

However, ten years have elapsed since Independence and no compulsory

conversion legislation has yet been enacted.

8.

PERPETUAL ESTATES FOR CITIZENS
In contrast with non-citizens, citizens, including citizen corporations, are

by the Constitution allowed to acquire freehold interest in land. 68
is regarded as. a special right of citizens.
of unalienated land in limited

This right

The CILM recommended the conversion

cir~umstances

into registered conditional freehold
69
It also proposed that

interests in the name of small families or individuals.

existing freehold titles held by Papua New Guineans may in turn be converted
70
as an alternative to the government leasehold.

into conditional freeholds,

The concept of conditional freehold

is not new in Papua New Guinea.

Under the Crown Lands Ordinance 71 a freehold could have been granted subject
to development conditions.
grant in the first instance.

A conditional grant took the form of a provisional
Upon the fulfilment of the development conditions

by the grantee, the provisional grant was surrended in substitution for the grant
72

of an absolute interest.

The freehold interest proposed by the CILM is, however, subject to conditions subsequent not precedent.

It entails the grant of a restricted title (i.e.

a title subject to development conditions)

with controls on disposition, e.g. that

the land-holder could transfer his land to a citizen only if he can prove that
Most
he still holds sufficient land for his family1s use, present and future. 73

unused for

the

CILM

proposed that if land were

to remain substantially

ten years, an application could be made to the Local Land Court

to have it declared INational Land l and leased to people who needed it.

Such

a process would amount to a deprivation of property and would need to conform
to

the Constitution, which permits forfeiture only if it is an incident of the
76
original grant.
It has already been pointed out that the expression IperpetuaJ
estate l was thought to be a more suitable term than Iconditional freehold l , to
..

express t h IS mterest.

77

125
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See Gibbs v Messer [1891] A.C. 248; Sajabi v Anreliwalla Wamala (1956)
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were deep-seate;d_ resentments in those places where large tracts of land were
alienpted to expatri~te individuals or c,ompanies, or expropriated by the colonial
Administration.

Some. of tJ:te, _grievances expressed concerned the way in which

alienation and appropriatjon took ,place: purchases in consideration of trade goods,

CHAPTER SEVEN

or from

LAND REDISTRIBUTION

the wrong person; waste and vacant declaration of areas reserved by

the tribes for hunting or cultivation for present and/or- future generations.
In addition

I.

INTRODUCTION

policy on 'land redistribution' to what one author has termed 'the controversial
Redistribution

Scheme',1

As

a

consequence,

the

proposals of

the

Commission of Inquiry into Land Matters (CILM) on the redistribution of alienated
lands 2 tended to be misrepresented and taken out of context. Some of the literature suggests that plantations taken over by automatic citizens under the scheme
have declined drastically.

Plantation redistribution therefore is seen as an end

in itself ra-ther than an aspect of land redistribution.
Examples

of

plantations

take-over are well known;

regarded

as

being

unsuccessful

following

their

Kareeba Plantation in New Britain, whose valuation

production went down to 5.5 tons by' 1979.
equally depressing economic picture.

On

Varzin Plantation also presented an
the other hand,

those

who defended

the programme have drawn attention to the success of some plantations which
were redistributed, particularly, in the Highlands, and the condition of some of
the unsuccessful ones at the time of take-over:

in many cases the trees were

old and disease-ridden and the land was overgrown with weeds and in need of
They have pointed to the overvaluation of some copra

and cocoa plantations, where enough allowance was not made in the valuation
3
for the deterioration and age of the trees.
Although

the

plantation

issue

raises

wider

This, has been the experience particularly in the Gazelle Peninsula, the Duke
The extent of the
of York Islands, and Enuk Island of the New Irelano coast.
law and c;>rder problems, generated from land aHenation in some areas, e.g. New
Ireland, was apparent from the number of instances of breaches of the peace
by

dispossesseq

owners,

som~

of whom

forcibly

re-entered alien<;l.ted

furtherance of varying forms of what they regarded as self-help.

lands in

This had already

happened on Enuk Island,_ for exan:tple, where the people had started to harvest
4
coconuts from alienated plantation lands.
In short, the CILM had to find solutions to pressing problems which were

a t the date of take over (1975) was based on an annual production of 17 tons;

clearance and replanting.

these ,complaints, grave problems arose from land shortage,

ed.

There has been a tendency in the literature to reduce the government's
Plantation

1,0

especially because of population increase, in areas where plantations were establish-

and

interesting questions of

decolonisation, economics and management, it is necessary to redirect attention
to the thesis that the plantation redistribution programme is an aspect of the
broader issue of land redistribution, which was the subject matter before the CILM.
The evidence presented to the CILM was that land alienation posed severe social
and political problems for the country, which was soon to be independent.

There

not unique. to Papua New Guinea but characterised the colonial history of land
tenure and administration.

Similar problems arose in the Solomon Islands and

other colonial territories in East and Central Africa, for example.

The mood

prevailing in the pre-Independence period was another constant factor in the search
for permanent solutions.

Settlers, for various reasons (e.g. fear for their personal

and proprietary security, inability to accept an indigenous government, uncertainty
of their future privileged status ·in an, atmosphere ,of rising nationalism), disregarded
Indigenous
rules of good estat~ management and scaled down their operations.
groups, with Independence in sight, acquired confidence in their ability to dictate
Experiences elsewhere indicated that solutions would be
favourable solutions.
dictated by the intensity of the pressure fror;n the people and the ideology of
the decision-makers.
The CILM

was presented with various models of post-Independence land
The Kenya Million
reform programmes: devised to cope with similar problems~
Acre Scheme

was one of them.

The programme was part of the Independence

package under which a substantial fund w.as provided in loans and grants by the
government,

thl.7 outgoing colonial power and other outside bodies to purchase

plantations from expatriates for resale to indigenous individuals.

Here the intention

was to' ensure the alienated status of the land and the productivity of the farms.

J!,
I"

I'
131
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Rigid criteria had to be met by the indigenous farmer in order to qualify for
a grant.

The dissatisfaction with this model was that the Jand reform programme

had no impact upon land pressure problems and no benefits to the landless, who
continued to pose a threat to the social and political stability of the new nation.

the fulfilment of the 'Eight Aims', which at the time summarised the government ' s
development poliCY, e.g. a greater participation by Papua New Guineans in the
economy, and an equal distribution of economic benefits.

6

It is therefore a mis-

conception ,to categorise land brought into this sector as plantations and to use
as the only criteria of Sl!ccess the principle of profitability.

This misconception

In Tanzania, where the extent of land alienation was less and the political

is apparent in the Report of the Committee of Review into the Plantation Redis-

party which formed the government was firmly in control, land reform was not

tribution Scheme,7 which perceived the issue as being one of national involvement

an immediate priority.

in the plantation industry.

Grievances of dispossessed groups were solved in an ad

hoc manner by the application of a machinery to inquire into their claims and
decree solutions either by way of repossession or compensation payments.

It recommended inter alia a new policy of plantation

redistribution embracing the following principles:

The
(a)

viable plantations with willing vendors should be taken over by Papua

were motivated by ideology: ujamaa and nationalisation of privately owned planta-

New Guinean groups formed into companies;

tions.

(b)

run-down plantations should be acquired by government and leased

major land reform programmes in general and plantation redistribution in particular

In the latter programme, foreign-owned plantations were taken over and

vested in parastatal bodies, e.g. the Sisal Corporation, the Coffee Industry Corpora-

to a management company for a ten year period for development,

tion and the Tea Corporation.

Recently, there has been a policy to revest them in

then put up for competitive tender purchaseable by any Papua New

order to achieve the social and political bene"tits which may
accrue from this sector of the economy.

Guinean group company; and
the encouragement of Papua New Guinean involvement through equity

co-operatives in

(c)

participation in well-maintained, foreign-owned plantations.
Neither

solution

was

acceptable

to

the

CILM:

the

Kenyan

programme

because it was dictated by principles of capitalism, the Tanzanian by principles
of socialism.

The CILM categorically

rejected solutions in terms of extreme

ideologies for solving Papua New Guinea ' s land problems.

Rather, it set out to

The overall policy suggested by this committee on plantation redistribution
was that compulsion should cease in the acquisition of foreign-owned plantations
Government assistance

and the principle of voluntariness substituted therefor.

to groups wishing to buy established plantations should be dependent upon them

be guided by:

satisfying certain criteria, e.g. they must have at their disposal financial, manage(I)

good sense:

the large areas of alienated land held by government

ment and technical resources.

and unutilised should be redistributed; and
(2)

pragmatism: ' where freeholds and leaseholds have been granted and

It has already been argued that these recommendations proceeded on the

the land developed but the traditional right-holders are acutely short

basis of a misconception of the land redistribution scheme in general and the

of land, government should recover the land

and return it to them

and pay compensation to the present title-holder',
In sum, it was intended that 'plantations ' brought under the redistribution
programme should be given to the original owners of the land and, where feasible,
to the labourers.

The grantees should own the land primarily through indigenous
forms of social, political and economic organisations, called group corporations. 5
t he separation of ownership
from labour and economic critert'a of proft'ts but by co-operat"lye prmClp
' Ies.
These corporations should be charactert'sed not by

As one wr iter has pointed out, the thrust of the recommendations was

plantation redistribution programme in particular.

One must agree with the con-

clusions of Fingieton that the purpose of the programme was to restructure the
plantation sector and the recommendations of the Committee of Review are the
means of 'turning back the clock , . 8
If the policy has become one of national
involvement in 'plantations', there are other viable alternatives to those suggested
by the Review Committee, e.g. vesting the ownership of plantations in provincial
agencies or national corporations.

This course of action finds support from the

Directive Principle that the ' c itizens and government bodies [shOUld] have control
of the bulk of economic enterprise and production' in Papua New Guinea.
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2.

ALIENA TED LANDS:

the group corporation unsuitable as an economic entity, are:

LEGISLATIVE FRAMEWORK

the limited powers accorded to land groups by s.13 of the Land

Legislation to implement the recommendation of the CILM on redistribution
was enacted as a matter of urgency in 1974.
Purposes) Act

9

Groups Incorporation Act, which envisaged an incorporated group

The Land Acquisition (Development

mainly as a

gave the government power to acquire land by negotia tl0n5 or

a commercial enterprise; and

compulsory process from overseas persons for non-overseas persons in order to

make the land available to the

latte~

land holding and land administration unit, and not

(2)

for subsistence farming, resettlement, econo-

the wide privileges and immunities enjoyed upon incorporation.

mic development or other social welfare or community development purposes,
in circumstances where other suitable land is either unavailable or insufficient. ID

In the recognition of the limited role of land groups as economic entities,

Though the Act did not expressly exclude from the ambit of its operation alienated

the registrar has a power to refuse registration of a group if he is satisfied

lands owned by automatic citizens,11 it was not the intention of the legislature

that

to compulsorily acquire such lands under this Act.

The courts, however, inter-

preted the relevant sections in this statute literally in applying the compensation
..
12 C
prOVISIons.
onsequently, as we have seen, it was held that, on the basis that

of incorporation, e.g. business group, is more suitable.

The reluctance of the bureaucracy to

(1)

register local groups in one legal form

adversely

affected

their

capacity

to acquire a

legal registrable

title to the land; and

by automatic citizens as well as that of other estate-owners, the protection of
in the Constitution to rjust compensation on just terms r extended

(2)·

the former

In

other form

or the other, hence their non-incorporation, has:

the Lands Acquisition (Development Purposes) Act may be applied to land owned

to the latter.

some

seriously affected their ability to raise finance to support their
activities.

the words of Justice Pratt:

The laws of Papua

With certain defined exceptions, the Act applies
to all land in the country and it applies to all
persons in the country (other than those pers0rlf.3
of course, who are owners of exempted land).

types of

institutions,

and co-operatives.

e.g.

New Guinea allow for the incorporation of various
companies,

business groups,

land group corporations,

The Review Committee favoured the company forms.

Though

this is the most suitable institutional form for owning and managing plantations,15
The consequence has
basis of

the

been on the

the latter two are superior for group ventures of the type envisaged by the CILM.

the statutory formula was relegated

A more informed approach to. the issue of group incorporation needs to be adopted

been that compensation for

rmarket valuer

of land, and

plantations has

to ensure the success of the programme.

to being one of the many sets of criteria used to establish that phenomenon.

The final

The Land Redistribution Act (1974) provided the machinery for identifying
those

persons and groups in whom the acquired lands should be vested.

procedure is discussed in section 13 below.

The

The Land Groups Incorporation Act 14

legislation passed to facilitate orderly land- redistribution was

the Land Trespass Act. 16

This Act supplemented existing legislation 17 by intro-

ducing criminal sanctions for unlawful entry on land earmarked for redistribution.

sets out the machinery to accord recognition to the corporate character of the

The intention was to prevent groups from anticipating or attempting to foreclose

customary groups in order to enable them to acquire, manage and deal with the

decisions on whom the disputed land should be granted to, by occupying it without

land as

permission.

rgroup ventures l •

redistribution

scheme

In fact very few groups which benefitted from the

have

been

incorporated.

The

Registrarrs

reluctance

to

incorporate land groups would appear to be derived from the mUlti-purposeness
of the institution.

The institution of land group corporation combined a concept

of group title, within

the CILM1s proposals on

the

Scheme.

The

limitations arising from

REDISTRIBUTION OF UNUTILISED STATE LAND

registration of unalienated

land, and that of corporateness for purposes of redistribution under the Plantation
Redistribution

3.

the former,

which make

The policy on returning unutilised state lands to the original owners and/or
their descendants in areas of land pressure,

and to other land-short automatic
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citizens has been implemented in a sporadic and piecemeal' fashion.
about 150,000 hectares of unused government land was
tenure

by gazetted

Since 1973,

(a)

Section 76 Declaration

converted into customary

declarations made under 5.76 of the Land Act.

Section 76 of the Land Act provides for

We have

gazetted notice,

·
part of t he governmentls po 1JCy
on N·
atlOnal Lan ds. 18

Thereupon that land is deemed for all purposes to be converted into unalienated

Commenting on the legislative proposals for the National Lands Registration

undisposed

'state land'

to be

customar~

seen that a more positive commitment to this policy was stated as an integral

land.

to declare any

the Minister of Lands, by a
land.

Though the Minister may at the same time declare the owner or owners

of the land, such a course is not normally adopted.

In the absence of such a

declaration, the land vests in the descendants of the original owners under the

Act, the National Executive Council directed that:

relevant customary tenure.
a full investigation be conducted throughout government departments to determine what areas of government land were being
used for public purposes or were needed in the foreseeable future
for such purposes (to be registered as National Lands); and
(ii)

government adopt and implement a general policy of returning
unused and disputed state lands, not so required, to dispossessed
groups.

Presumably, any disputes over the ownership would be determined by the
is deemed always to have been customary lan d .

compilation

of

National

Lands

and

It was envisaged

that, in many cases, the benefactors of this new policy would
traditional owners,

but not

necessarily,

A

more specl.j.IC procedure

tribution Act.

That Act applies inter alia to any land declared as customary
21

their registration therefore is

a necessary complement of the Land Redistribution Scheme.

already had ample land.

20

to identify the traditional owners can, however, be invoked under the Land Redisland under s.76 of the Land Act.

A complete

jurisdiction over customary land, for this land

Land Courts under their general

(b)

Land Redistribution Act

be the former

as in cases where the original owners

The second of the National Goals in the Constitution

Although this enactment was passed to implement the plantation redistribution

programme

and. the

eventual

localisation

of

expatriate-owned

plantation,

required that those people who experienced emotional and material disadvantages

it was extended to state lands not otherwise disposed of.

as a result of the loss of their customary land should be given an opportunity

Act was the special machinery established to identify the persons to whom such

to gain a fair share of the social and economic development arising from the

lands were to be granted.

alienation of their lands.

It was

thought

that they ought, therefore, to have

a claim to such lands.

The innovation in the

This machinery could therefore be invoked in cases

where the government intends to vest the land by a section 76 declaration or
otherwise.

However, it is doubtful how far this ideal is practicable when the group

In order to bring land within the Act, it is first necessary for the Minister

has had no historical connection with the land and the original owners are hostile

of Lands, by a notice in the gazette, to declare an intention to distribute the

to such an arrangement.

land under the enactment.

In this case, the Constitutional precept would be best

achieved by government declaring such land as National Land required for resettlement of land-short Papua New Guinea, and reserving such land for their use. 19

He then consults the persons in occupation or persons

who claim an interest in the land, the local government, the village court for
the area in which the land is situated and any other body or groups whom he

Alternatively, a compromise solution may be sought under the Land Redistribution

thinks it necessary to consult.

Act by the government recognising the ownership of the traditional owners and

responsible for proposing a scheme for redistribution is acceptable to both the

providing for subsidiary rights in the land to be given to the land-short people.

government and the people concerned.

It

is now

necessary to examine the special machinery existing for the

distribution of such lands:

Consultation is intended to ensure that the body
22

It is the primary function of the Distri-

bution Authority to ensure a permanent effective agreement about the manner
23
of redistribution of the land.
To this end, the authority may conduct proceedings and enquiries in the manner and with the powers 0 j a Vl.11 age court. 24

f
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In arriving at an agreement or in determining a scheme for redistribution,
the Authority should consider any guidelines or directives made by the Minister
on the manner or conditions for redistribution.

For example, he might require

that the arrangements make provision for a group which was living on the land
but with no claim based on original ownership.

In the event that it is unable

NOTES

to mediate an agreement, the Authority will convene a meeting, hear representation
25
from the people concerned, and arbitrate a decision on the distribution.
The
agreement or other scheme decided on should be publicised and reported to the
What do we

Minister, who might approve it, disallow it for good cause or refer it back to
26
Upon the acceptance

I.

See WaIter M., Initial Report on the lASER Conference:
do about plantations? lASER Discussion Paper No.34 (1980).

of an agreement or scheme it is for the Minister to vest the land in accordance

2.

Report of Commission of Inquiry, into Land Matters.

3.

See Eaton P., The Plantation Redistribution Scheme in PNG, pp.9 ,and
10 (mimeographed). Paper presented to 198 1 Waiga~i Seminar (now ~ubIIsh
ed as F.A.O. Publication).
Cf. Knetsch and Treblicock, Land Policy and
Economic Development in Papua New Guinea. Institute of N~tional ~ff~irs,
Discussion Paper No.6 (1981) at p.l04. Fingieton J., lPlantatlOn RedIstnbution Among the TolaL .. '. Melanesian Law Journal (1983) p.99.

4.

See, for ~ example, Sebulon Wat v. Kari [1975] P.N.G.L.R. 326; and Sebulon
Wat v. Kari (No.2) [1975] P.N.G.L.R. 339.
On 19 Aug. 1972, the East
New Britain District Commissioner was murdered, while leading a police
party to remove a large group of ,Tolais occu,pying ~abaira pla~tation
under a claim of right.
In 1974 fIeld staff lIsted Slxt~ propertIes, as
illegally occupied, and another forty were threatened wIth, occupation.
See Fingleton, 'Land Policy in Papua New Guinea'.
In Welsbrot D. et
al (ed.s), Law and Social Change in Papua New Guinea.
(1982) pp.IIO
et seq ..

5.

See ante, pp.54-7.

6.

Eaton P., 'Melanesian Land Reform:
The Plantation Acquisition Scheme'.
Melanesian Law Journal (1980) at p.135.

7.

August ,- September, 1979.

8.

lASER Discussion Paper No.34 at pp.6 and 7.
Fingleton further captures
the mood of the 'popular outcry' which conditioned the land redistribution
proposals, in Weisbrot D. et al (ed.s), cit. Chap.5, pp.ll0.

9.

Cap. 192.

the Authority with directions for further reconsideration.
therewith.

This might be under a section 76 declaration.

The Act envisages

other forms of title in whicb- case the group might be directed to register as
a land group corporation.
There is no doubt that an interest capable of being created under the
Land Act (e.g. a licence or government lease) may be vested in the corporation.
Such an interes1: is, however, inconsistent with the stated objective of returning
unused land not required for public purposes to the original owner.

The implication

of this policy would seem to be that the government should divest itself of the
ownership of the land.
It is arguable that the government has no power to make fee simple grants
27
'
of land,
but s.16 of the Land Redistribution Act provides that, upon publication
of the vesting order in the Government Gazette, that order takes effect to vest
rights and impose liabilities in accordance with its tenor.
legislation to create group titles as recommended
read

with section 2(2),

may

by

In the absence of

the CILM, that section,

permit the creation of an

interest not otherwise

allowed in the legal system, e.g. a fee simple or absolute title.

(1973) Cap.4.

I D.

See s.l, Cap. 192.

11.

See s.3 ibid ..

12.

See majority view in Minister for Lands v. Frame, discussed ante, p.75.

13.
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14.

No.64 of 1974-, Cap.147, see also ante, p.53.
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15.

!h~ practical distinctions between the western company forms and the
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manageme~t and methods of financing.
For details see Knetsch and Trebil_
cock, op.CH. pp.33-34.

16.

Act 53/1974, Cap.271.

17.

Statutes which provided some form of penalty for unlawful occupation
of land are the Land Act, 5.113 Cap. 185; Public Order Act (76/70), S.33
(claim of rIght IS a defence), and the Criminal Code, s.70.
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Ante, p.81.

19.
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20.

S.76(2) ibid ..

21.

Land Redistribution Act (No.15 of 1975) Cap. 190, 5.5.
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23.
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nationals of those countries.
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Con-stitutions were contained in

25.

S.13.

26.

Ss.14 and 15.
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27.

See ante,·p.119.

stances,1

CHAPTER EIGHT
THE CONSTITUTION AND LAND RIGHTS

I.

INTRODUCTION
The Independence Constitutions of former British colonial countries very

rarely set out principles concerning- land rights.

This omission -was in spite of

numerous unsolved land problems at the time of the handing over of power to
The only provisions dealing with land rights in those
the chapter setting out the

individual'S fundamental rights and freedoms.

protection of the

These operated, inter alia, as legal

restraints on the sovereignty of the national parliament to expropriate property
land rights).

Where expropriation was

permitted in limited circum-

there was usually a prohibition against the exercise of the power of

the state to tax the compensation, which was invariably a prerequisite of compUlsory acquisition, and to restrain its remittance 'to any country of the owner's
choice,.2

FURTHER READING

There was invariably a constitutionally guaranteed right to the property

owner to have access .to the courts to challenge the propriety of any acquisition
Eaton P., 'Melanesian Land Reform:
(1980) p.134.

The Plantation Acquisition Scheme'.

M.L.J.

order and

the amount of compensation, and

to enforce its prompt payment.

Such provisions were obviously intended for the benefit of immigrant groups living

Eaton P., 'The Plantation Redistribution Scheme in Papua New Guinea'. In Land
Reform, Land Settlement and Co-operatives.
F .A.O. Publication (1983)
pp.52-62.

in the country, and absentee owners.

Fingleton J.,
'Plantation Redistribution Among the Tolai - A Qualified Success
in Land Tenure Reform'. M.L.J. (Special Land Tenure Issue) (1983).

rarely survived once the nation became confident in its ability to exercise free

WaIter M. (ed.),

What do we do about plantations? lASER Monograph No.15 (1981).

Weisbrot D. et al., Law and Social Change in Papua New Guinea.
worths. (j 982) Chap.5.

Sydney: Butter-

The constitutional history of these countries indicates that such restrictions
choice in defining its economic and social systems and, consequently, of controlling
its natural resources for the benefit of its people.

protection was either taken out entirely or more often modified, inter alia, to
remove its inhibiting effect on the proper control of land use, and to establish
the sovereignty of the nation in financial policy.

REPORT

At that stage, the property

These amendments are usually

hailed by the western press as proof of imminent dictatorship by the local leaders
and of the insecurity of the young nation.

Report by the Committee of Review Into the Plantation Redistribution Scheme.
Port Moresby (1979).
The experience of both Papua New Guinea and the Solomon Islands, where
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planning committees were set up to propose
the conc.erns of the
land,

people,

home~grown

provided a contrast.

Property issues, particularly

your country; to 'seize your lands or to take you away from .your homes.
lands will be secured to you,.!l

Your

In 1912, shortly after the transfer of Papua

proposals, in particular those on

by Britain to Australia, Sir Hubert Murray, as Governor of Papua, purported to

The Independence Constitution of Papua New Guinea contains state-

restate the guarantees of Erskine as a Bill of Rights, and further assured the

influenced many important constitutional

citizenship.

constitutions embodying

ments of fundamental rights of the individual and sets out the property protection

people that the guarantees were a' fundamental part of the Papuan Constitution

as a special right of citizens, although non-automatic citizens were denied this
"
f or f"lye years from Independence. 3
protectIOn
In contrast, non-citizens have
4
no constitutional property protection and are further prohibited from acquiring
5
freehold interests in land.
These constitutional provisions are a direct consequ-

which would not be altered by_, legislation.

ence of the statement of the national goal embodied in the constitution as 'nation-

rights of the native inhabitants.

al sovereignty and self reliance I. 6
'.',.

dote to

Similarly, in those Mandated Territories administered by the Allies, there
was invariably an obligation on the administering country to respect the land

the

Germans

l

This obligation was found necessary as an ante-

confiscatory practice.

For example, in Tanganyika, the

Trusteeship Agreement provided as follows:

The Constitution sets out many more statements of principles of direct
significance to the property lawyer:
the environment;

development

the conservation of natural resources and

primarily

social, political and economic organisation,

In framing laws- relating to the holding or transfer
of land and natural resources the administering
authority should take into consideration native
laws and customs, and should respect the rights
Cl;nd safeguard the interests, both present and
future, of the native population.

through Papua New Guinean forms of
8
etc. Papua New Guinea, in the tradition

of some of the mor~ progressive developing countries, has looked to the Constitution to set a standard in controlling its natural resources to satisfy fundamental
needs of the masses, as opposed to those of the indigenous elites.

These considerations have inevitably led to the promulgation of a Leadership Code 9 in the
Constitution and the establishment of the Ombudsman Commission.ID

Similar obligations were placed on the Australian Administration in regard
to New Guinea. 12 However, in spite of these unambiguous statements of protection of indigenous land rights, numerous instances are documented of occupied
lands being declared waste and

This chapter places in context ,some crucial proposals of the Papua New
Guinea Constitutional Planning Committee (CPC) and provisions of the Constitution

vacant or ownerless, and expropriated without

the payment of compensation and of land rights being confiscated in punishment
"
d 13
of individuals and groups, without compensation bemg
pal"d to t h e d"Ispossesse.

of Papua New Guinea which either directly deal with land rights or are a result
of compromises on land issues.

Comparisons will be made with the recommenda-

tions contained in the Report. of the Solomon Islands ' Constitutional Committee
(SICC) and provisions in some orthodox Constitutions.

The Meru land case 14 is· one of the best known in Africa and illustrates
the perversity of colonial policy on land rights.

Conflicts arose and were consequ-

ent on the shift in colonial policy in Tanganyika from that of sporadic European
This necessitated the removal
'homogeneous settlement ' .
of the whole tribe to allow for European settlement on their land. Their refusal

settlement to that of
2"

THE COLONIAL ERA

resulted
Colonial history is notorious for the non-existence of fundamental rights 1
provisions binding the colonial power and it is common knowledge that the colonial
Administration did not always respect the land rights of the indigenous people.
On occasions, however, statements were made of the intention of the colonial
rulers to protect the indigenous population in their land rights.
promises!

These were empty

When Papua was declared a Protectorate, there were assurances by

Commodore Erskine to Papuans that: 'Evil disposed men will not be abJe to occupy

huts.

in their forcible

the

burning of

their

These incidents were the subject of strong protests to the United Nations,

but to very little avail.
on

and arbitrary dispossession and

Lands and

Mining of

Both the CILM 15 and the special Se-lect Committee
.
16
the Solomon Islands
(SCLM) documented numerous

instances of confiscation and other types of forcible alienation from indigenous
landowners

without compensation

in

their respective countries.

These studies

lead one to the conclusion that there was no restriction on the theory of 'eminent
domain ' in a colonial context

and that the indigenous inhabitants had no legally
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enforceable safe-guards, national or international, to receive 'prompt', Ifair' or

3.

ENFORCEABLE BILLS OF RIGHTS

(a)

Introduction

any compensation.
50 far references have been made to countries not designated by colonial
policies as. 'settlers' countries',

In those which were suitable for 'whiter settle-

ment, colonial policy was less subtle and more ruthless.

Oginga Odinga in Not

Yet Uhuru expressed the axiom

that 'white settlement, white government and
,
land al!enation went hand in hand . 17 He was expressing what is now trite know-

Legally enforceable guarantees of property "rights are a feature of the
20
Constitutions of a great number of newly independent countries. Professor Gower
stated a

truism when he observed that the elaborate Bills of Rights contained

Australia, America and

in these Constitutions are but a donatio mortis causa put together by the colonial
21
power in the expectation of the demise of colonial rule.
It is an interesting

This observation was justifiably made in the context of colonial land

fact that, starting with the Nigerian Constitution of 1959, a list of the individual's

policy in Kenya and those other African countries to which the 'dual policy'

fundamental rights is very often incorporated into the Constitution of dependencies

ledge with reference to the former settlers' colonies:
Canada.

theory was applied.

Wholesale confiscation was justified by the theory that the

legal title or fee to the total land area was automatically vested in the colonisers

upon

their

advancement to the stage of responsible parliamentary government.

It has been the feature of

the constitutional history of Papua New Guinea as

and that the land rights of the indigenous people were encumbrances (licences)

well.

on that

cynical comments on the motives of colonial governments in imposing limitations

title.

By asserting title,

the foreign administration could parcel out

the land to white settlers once the licences were revoked.

The ubiquity of this

theory is apparent when, notwithstanding the enactment of constitutional or other
safeguards of

property

rights,

as in America and Australia, for
18
aborigines still derive little protection.

example,

This

development

these

British constitutional

practice

has

provoked

many

on legislative and executive powers of nationals in a manner which the colonial
22
rulers never would have tolerated for themselves.

the
A study

of

the

complex! ty of mot! ves.
In all of

in

jurisdictions the only titles which were protected were

mental

rights in

constitutional

history

of

these countries points

to the

In Nigeria, the enactment of legally enforceable funda-

1959 was a result of local circumstances: fear by indigenous

Protection was initially by virtue of

minority groups who lived in a region and felt that the regional government,

the reception of the common law ,and subsequently buttressed by the concept

relying on the support of a majority ethniG group, might become tyrannical to

the common law estates and interests.
of

indefeasibility

granted

by

the

registration

interests largely of the European popUlation.

system.

These

were,

however!

The only Europeans who received

the smal \er groups.23

In Papua New Guinea, where local circumstances were

also a determining factor, the Human Rights Act, 1971,24 arose out of conflicts

shabby treatment similar to that meted out to the indigenous people were the

with and suspicion of the Administration by the individual.

alien enemies in time of war.

traceable to the Ballaards

Article 297 of the Treaty of Versailles provided

This enactment is

case,25 which led to the establishment of' a Select

that the Allied and Associated Powers had the right to retain and liquidate all

Committee of the House to investigate the conduct of the Administration towards

property rights and interests of German nationals or companies in the colonies.

Mrs. Andre Ballaard.

The expropriation ordinances of
provision for compensation.

both Tanganyika and New Guinea omitted any

In New Guinea, a total of two hundred and sixty-

eight plantations, estimated in 1926 to be worth four million pounds, were expropriated. 19

An alien enemy whose land was expropriated had a claim for compensation

against his national government; indigenous subject people could turn to no one
for redress.

It was established that she suffered an- injustice by the

non-renewal of her restaurant licence by the Health Department.

Non-renewal

was in realisation of the fact that, by running a restaurant on the premises,
she violated the restrictive covenants in her government lease.
that her

It was established

initial violation of the covenant was a result of the encouragement

she had from the Administration to open up the restaurant.

Mrs. Ballaard's griev-

ances were taken up in the House by the late Rev. Percy Chatter ton, Member
of

the House of

Assembly.

In championing this isolated cause, he raised the

wider question of justice for the individual vis-a-vis the Administration, and proposed the establishment of an Ombudsman as a long-term solution to assist the
individual.

Finding no support for this suggestion, he proposed instead a Human
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Rights Bill as a means of establishing beyond doubt the individual's rights and
freedoms.

to give Zambia more general control over its land resources,JO

The argument for the Bill was further strengthened by the enactment
When introducing the Bill, Mr.

of the controversial Public Order Act in 1970.

Protection of Rights of Citizens

(b)

Chatter ton argued that if such a bill were enacted prior to Independence, the
Reference has been made to the ineffectiveness of the Erskine guarantees.

people would become so alert to their rights that it would be difficult for future

The experience bears out Benthamts famous comments on the French tDeclaration

'power-hungry political leaders' to take them away.

of the Rights of Man', that they are simple nonsense, historical nonsense, nonsense
The Human Rights Act,

upon

the felt need to restrain the power of the national leadership and partly as a

basic -rights and freedoms;31 but was never tested in the context of the property

means to assuage foreign vested interests in the process towards Independence.

protections it contained.

rights, was, within the span of its short history, effective in safeguarding some

The CPC and SICC devoted much time to considerations of the need for

As the motives for the introduction of constitutional guarantee differed,
so did the substantive contents of the property guarantees in the Independence
Constitutions,

the

determining factor

being the extent of European settlement

and/or investment in the country in question.

Where these considerations were

stilts.

which in contrast contained enforceable

The introduction of a fundamental rights chapter in the Solomon Islands'
26
Constitution in 1974
sprang partly from British colonial practice, partly from

enforceable

human

rights

provisions

and, in

particular, property protection,

the Independence Constitutions of their respective countries.
expressed

the

view

that constitutional

safeguards

Both committees

of fundamental

not in issue, there was a simple property guarantee that no property can be com.
27
pulsorily taken. by the state, except on payment of tadequate' compensatlOn.

independent state were regarded by the people as of high priority.

Where

of

there

were

European

vested

interests,

however,

extreme

guarantees in

in

rights in an
Ever present

in their minds was the authoritarian nature of the colonial rule and the insecurity
their

land

rights

through

waste and

vacant declarations.

They concluded,

terms of limitations on the circumstances in which acquisition is permitted, and

therefore, that the Constitution should give protection against the repetition 6f

prohibition against the taxation and repatriation of the compensation

those abuses.

made. 28

were also

These provisions were invariably entrenched in the most stringent manner
The committees took cognisance of the arguments of the CILM that unqua-

possible, making any amendments dependeDt on a referendum, and therefore peril-

lified property safeguards would have an inhibiting effect on development pro-

ous.

grammes, and that some powers of compulsory acquisition were inevitable.
For

example,

in

Zambia,

which incorporated a goal of

consequent

n~tion<:tl

upon

the

Mulungushi

Declaration,

sovereignty and control of Zambian resources,

the land reform programme was planned to give the state control of its natural
resources.
unutilised

In order to implement this goal by reserving a power to expropriate
and

vacant

lands owned

by

absentee

owners

and convert freeholds

In

the limited cases in which they were prepared to permit compulsory acquisition,
they recommended that the owner1s rights in land would be a claim to just compensatibn from

the expropriating authority.

But the SICC went on to propose
for Solomon Islands the exclusion of Icustomary lands t from the powers of compulsory acquisition where the sole purpose was to facilitate town and country pI annIn this case, acquisition could take place only through negotiations.

to leaseholds, more realistic property provisions were needed to replace the more

ing.

absolute provisions incorporated in the Independence Constitution.

incensed was the SICC with the past practices, particularly of confiscation through
'waste and vacant t declarations, that 'it felt it was necessary to express in strong

became
was

necessary

in

accordance with

not only expensive, but

the

But a referendum

entrenchment clause.

The

the occasion presented the opportunity

revive

terms that, as a general rule, negotiations with the land owners should be a prere-

old party political bitterness and for the opposition party to misrepresent and

quisite to land acquisition and the Constitution should guarantee the dissatisfied

misinterpret the motives of the government to the people.

29

to

process

So

Nevertheless, in

the midst of the confusion resulting from the riots which ensued, the government
won

the

referendum,

remove protection

and

the

protection in

in cases of abandoned,

land owner legal advice and representation at the public's expense to challenge
.

.

any expropnatlOn.

32

the Constitution was amended to

unoccupied and unutilised lands, and

The Independence Constitution of Papua New Guinea gives citizens protect-

r
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ion to their property rights.

Section 53, cited above, provides that:

in s.38(1) of the Constitution and the formal r'equirem'ents-' of s.38(2). -, The Consti-

Possession may not be compulsorily taken of
any property, and no interest or right over property
may be compulsorily acquired except in certain
defined circumstances.

more of a number of specified, matters of overall national importance, e.g. de-

tution restricts acquisition to circumstances necessary to give effect to lone or

fence,
of

the

protection of children and persons ,under disability,

underprivileged

or

less advanced groups or areas,

or

developme~t

the

public safety, order,

welfare or health.
In those circumstances 'just compensation' must be paid to the owner on 'just

terms!.

The circumstances which will permit the compulsory acquisition of pro-

perty are defined in terms of the 'national interest'.

These include the promotion

.Legislation which provides for the acquisition of property rights must also
satisfy

a

test

of

being

'reasonably

justifiable in a democratic society'

of the welfare of the nation and the resolution of long-standing land disputes

a proper regard for the rights and dignity of mankind.

between the state and local groups.

mining whether a

having

For the purpose of deter-

proposed act is reasonably justifiable in a democratic society

a court may have recourse to, inter alia, the provisions of the Constitution, the
(c)

Protection of National Interest

United

We

have

stressed

that

the

protection

Charter,

the

laws and

practices

and

judicial

decisions

of

the

National Court or those of any other country and to any other material the court
35
considers relevant.

Acquisition for public purposes
contained in

Papua New Guinea is a special right of citizens.

Nations

the

Constitution of

This right, however, must in

cases yield to the 'national interest' in the acquisition of land for public pur33
poses.
The basic principles of compulsory acquisition are that property may
only be compulsorily acquired if it is required for:-

Further, deprivation of

property can only

be effected

by a

law

passed

in accordance with the requirements of s.38(2) of the Constitution, i.e. the law
must:
(a)

be expressed to be a law that is made for the purpose of restricting

(b)

specify the right that is being regulated or restricted; and

(c)

be made and certified by the Speaker in his certificate under s.100

or regulating guaranteed rights.
(a)

a

public

purpose whi,ch

is declared

by an Organic Law or Act

of Parliament; or

to have been made by an absolute majority.
(b)

a reason that is reasonably justifiable in a democratic society that
has a

proper regard for

the rights and dignity of mankind that

(ii)

Resolving disputed claims to state land

is so declared and described in an Organic law or Act of Parliament; and

In order

to

recognise

the

title

of government to land in circumstances

where there is a genuine dispute whether the land was acquired validly from the
(c)

the necessity for

the taking of possession or acquisition for the

attainment of that purpose or for that reason is such as to afford
reasonable justification for

the causing of any resultant hardship

to any person affected.

customary
confirm
purposes.

owners,

the

Constitution

provides

for

the

passage

of

legislation

government's title to disputed lands which are required for

to

public

Such legislation cannot be declared invalid on the basis of deprivation
36
The National Land

of property if the land is required for a public purpose.
Registration

In the event of such acquisition 'just' compensation must be paid on 'just' terms. 34
The right to protection of one's property is a qualified right.

the

Any act

which impinges adversely on such rights must satisfy the substantive requirements

Act

disputed lands.

was enacted

to

give

recognition

of the

state's title to such

This legislation was discussed in Chapter Four. 37
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4.

it to an Act of Parliament viz. the Land (Ownership 6f Freeh61ds) Act, 1976,42

LAND RIGHTS OF NON-CITIZENS

to stipurate the forms of ownership' that are to be regarded as freehoJd~

Both the Commission of Inquiry Into Land Matters and the Constitutional

At common law, a freehoJd interest is one of 'an indefinite duration' and-

Planning Committee recommended that non-CItizens
. "
Should be protected in their
land rights by ordinary legislation but th a t
protection.

th ey

5 h ou Id

"
enJoy
no constitutional

This was in order to ensure a sufficient flexibility to deal with the

acquisition of

property by foreigners

according to

the particular circumstances

facing the country at any given time.

This is in accord with standard British
practice and these recommendations were implemented in Papua New Guinea. 38

'includes a life estate and all forms of fee simple estates, e.g. absolute, conElitional
and determinable.
tion.

for purposes of section 56(1) of the Constitution:
absolute ownership, fee simple and equivalent forms
of ownership being ownership of interests greater
than terms of years, whether legal or equitable but
not including ~ form of customary ownership or
interest in land.

Foreign enterprises registered with the Na t"IOna I Investment Development Authority
(NIDA) have further guarantees ,"n the NIDA Aet, 39"Including the right to remit
o.verseas all compensation payable upon nationalisation or expropriation of property
nghts.

,

Because these protections are not superimposed in the Constitution, how-

ever, they are subject to changes from time to tl"me In
" accordance with changing
circumstances, including the exchange control policy of the country.
We have seen that there is authority for
statutory

limita-tions on

the

property

rI"ght s

0f

they

enjoy

rights

equal to those of automatic c·t"
1 Izens f or compensation payments, notwithstanding
the absence of constitutional sa f eguar d s. 40

in every respect as a citizen, subject, however, to the disabilities discussed below.

The arguments of the CPC and the SICC to restrl"ct the constItutional
"
property were based on sympathy with the basic recommendations of the Lands
Committees of the respective countries on the need for the re-acquisition and
to

those not fully

indigenous

persons

of

some

utilised,· and

an estate.
These

expatriate-owned

the convers,"on o f
of non-citizens into government leases. 41

raise

serious problems

of

Land (Ownership of Freeholds) Act on these matters.

the constitutionality of

f ree h0 Id s

lands,

the

The most glaring inconsist-

ency with the Constitution is s.14, which purports to validate a post-Independence
It tS arguable

that the effect of s.56 of the Constitution is to frustrate any such pre-IndependEqually perplexing
ence Day agreement and the purported transfer is invalid.
problems arise from the technique of the above-mentioned enactment, which defines
freehold

for

the

purposes of the Constitution and

then goes on in subsequent

sections to list exceptions which are essentially freeholds and derogate from the

especially

and perpetual estates

definition.

5.
(b)

exemptions

Day transfer in pursuance of a pre-Independence Day agreement.

No Constitutional Safeguards

redistribution

tenant or by personal representatives of a deceased in the process of administering

Th e Aliens (Property) Act (Cap.14)

reiterates the other rights of non-citizens to hold, enjoy and dispose of property

(a)

However, the legislation sets out a number of exceptions and circumstances
where indefinite interests are not regarded as freehold for purposes of the Constitution. 44 These . include the life interest, any estate acquired by a surviving joint

the view that, failing clear

" "
non-cltIzens,

The statutory definition accords with the common law defini-

It is stated that 'the following interests are to be regarded as freehold

CONSTITUTIONAL ORTHODOXY

Disabilities
It is apparent
Section 56 of the Constitution states that 'only citizens may acquire free-

hold land.'

The implications of this statement are that a non-citizen may retain

that

the legislature has rejected the recommendations of

the CILM, which proposed that all freeholds should be converted into government
leaseholds in order to give the state effective control over land.

Although the

any freehold land he had acquired before Independence Day, unless it was otherwise

Constitution gives a necessary guarantee of property rights to citizens, it creates

converted by statute, but he has no capacity to acquire new freeholds after that

obstacles to the implementation of the recommendations on National Land policies.

date.

The Constitution does not define a

freehold interest in land but leaves

150
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(These policies are discussed in Chapter Nine.)

Similarly, whilst the recommenda_
tion of the Commission was that the converted 1ease hold should not exceed sixty
years, a l su bstituted Jeaser granted urider the Land (Ownership of Freeholds) Act
is one for ninety-nine years. 45
The longer term was justiired on
the grounds
that it g~ves security of tenure comparable to a freehold and, as such, would
-encourage major foreign investments.

NOTES

It was also< thought that a 'substituted term

of ninety-nine years would be no ·real deprivation ··of p·roperty an d would 'be uhlike:ly
to be regarded as such, whilst one.· for a 5 h'orter period might justify allegati6ns
of. _expropriation without compensation//. 6 In the. Solomon Islands;' the
lease is one of seventy-five years d
'
uratlOn,
whilst in Tanzania it is' one for ninetynine years.
On conve·
th
rSlOn,
e rent attached to the Jease is nominal and forms
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lisation upon proof of long residence after Independence Day.

The period suggested

as a qualification for naturalisation was eight years' residence after Independence
Day.
These recommendations were, however, unacceptable to the Somare Govern-

CHAPTER NINE

ment, which introduced into the debate the category of 'provisional' citizenship

LAND RIGHTS AND CITIZENSHIP

based on eight years' residence in Papua New Guinea at Independence Day, provided that the applicant made an application for citizenship within two months
of

and

that he satisfied certain

tests of commitment to

Papua

The government also succeSSfully proposed that any per$on born

New Guinea.

THE CITIZENSHIP ISSUE

1.

Independence,

in Papua New Guinea of two grandparents who had been born in the country or
In

the

previous chapter we saw that the Constituent Assembly

took a

decision to restrict constitutional safeguards of property rights to citizens

specified adjacent areas, regardless of race, should automatically become a citizen.

and
The

to limit the capacity to acquire freehold interests in land in a similar manner.
It was,

therefore,

Minister,

however,

conceded

that

the

The Constitutional Planning Commi-

protection of land rights of non-indigenous persons by grants

of indefeasible titles ,and their capacity to make further acquisitions.
same

time

the

Committee

wanted

to

citizen

this discrimination could be justified by the need to redress the economic and

matters, i.e.
the

'provisional'

This has been the experience in both

ttee (epe) was concerned to prevent the perpetuation of the status quo in land
the

a

would not enjoy aJl the property rights and privileges of a full citizen, and (b)

citizenship would

the colonial system.
1
recognised and frowned upon by the government.

Papua New Guinea and the Solomon Islands.

(a)

be unduly

inevitable that the criteria for

influenced by the subject of land rights.

Chief

safeguard

the

Yet at

social imbalances caused by

principle of equality which was fundamental

This imbalance was a

fact

But this proposal struck at
to

the thinking of the

epc.

The proposal for a category of 'provisional' citizenship was subsequently dropped.

principle of equality
The

between citizens.

compromise

on

non-automatic

citizenship

which

was

agreed

upon

was as follows: a person with eight years' residence in the country should be
The Committee saw the solution in terms of narrow citizenship proposals.

It argued
in

the

that liberal citizenship laws would lead to a distinction being made

Constitution

between

different

classes of citizens (indigenous and non-

able to apply at any time for and may be granted citizenship by naturalisation
if he satisfied a

number of cultural and other

tests, but that some property

protections should be restricted to automatic citizens for five years from Indepen2
And, finally, Acts of Parliament may confer benefits or privileges

indigenous), for this distinction would be vital if the land rights of the indigenous

dence Day.

inhabitants of Papua New Guinea were to be truly protected and the status quo

on automatic citizens alone within the first ten years of Independence Day, without

were to be altered.

their being struck down as unconstitutional for derogating from the fundamental

contention.
of

The Committee readily quoted Fiji as a precedent for this

It pointed out that liberal citizenship criteria and only one category

citizens would

be tantamount to

the institutionalisation of

the exploitation

rights
It

provision

of

hoped

~hat,

was

the

Constitution

within

the

five

which
year

guaranteed
period,

the

'equality
plantation

of

citizens'.)

redistribution

of the indigenous citizens by immigrants who were the beneficiaries of the colonial

programme would have been completed and, during the longer period, other reform-

period and who would seek citizenship to protect those privileges in post-Indepen-

ative proposals would be implemented so that the colonially-inherited imbalances

dence Papua New Guinea.

would be Less apparent in the country by the year 1985.

The CPC, therefore, preferred to recommend that only persons indigenous

Like the CPC, the most emotional issue the Solomon Islands Constitutional

to Papua New Guinea, Le. those who were born in the country, of four indigenous

Committee (SICC) had to grapple with was that of property rights· of non-automatic

grandparents, should automatically become citizens on Independence Day.

citizens.

Persons

who did not qualify for automatic citizenship may be granted citizenship by natura-

The dilemma arose out of its proposal that those persons with 'be-
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longer status', i.e. eight years' residence, and foreign spouses of automatic citizens
should qualify for Cl't'lzens h'Ip b y registration, " and that constitutional guarantees
5
After lengthy debates on the
of property rights be extended to all citizens.
concept of equality of citizenship the Committee decided in favour of safeguards
for all citizens, provided that the land legislation was amended to provide that
only automatic citizens should be aHowed in future to acquire freeholds or perpetual estates in land

thus acquire the status of an automatic citizen.
Finally, any person born in ·Papua New Guinea on or after Independence
Day of a parent who is a citizen of the country is an automatic citizen by
descent.

When a child of a citizen was born outside of the country on or after

Independence Day and his birth was registered, he also acquired automatic citizen-

and that future assignments or grants of such estates would

be capable of being made only

to

automatic citizens or to government.

The

ship by descent.

SICC further endorsed the retention of protective or 'benign' legislation enacted
to prohibit the alienation of traditionally-owned lands to non-indigenous Solomon

Non-Automatic Citizens

(b)

Islanders.

These are naturalised citizens.
the

requirements for

by naturalisation.
CATEGORIES OF CITIZENS

2.

a

non-citizen

Section 67 of the Constitution sets out
to acquire Papua New Guinean citizenship

The applicant must satisfy the "test of (a) continuous residence

for at least eight years, and (b) acceptability, i.e. he is, inter alia, a person of
good character who intends permanent residence in the country, has a genuine

Automatic Citizens

(a)

The Papua New Guinea Constitution provides for two categories of auto-

matic citizenship: (i) s.65, 'automatic citizen on Independence Day', and (in s.66,
'automatic citizen by descent'.
in

The first category comprises (a) persons born

Papua New Guinea before Independence Day who had two grandparents who

were born in the country or an 'adjacent area', and (b) persons born outside the

interest in the customs and culture of the people and is not solely motivated
The Minister responsible for
by ulterior motives, e.g. his economic interests.
citizenship matters could grant or refuse his application.

In making a decision

on such an application he acts on his 'deliberate judgment', after taking into
consideration the advice tendered to him by the Citizenship Advisory Committee,
which is required to interview the applicant.

country before Independence Day but who also had two grandparents born in the
In

country.

this latter case,

however', automatic citizenship is acquired upon

3.

EQUALITY OF CITIZENS

registration in a prescribed manner and upon the renunciation of any other citizenThe Constitution guarant~es to all residents of Papua New Guinea a number

ship the person might have had.

of fundamental rights.
In the spirit of what has been termed 'pan-Melanesian sentiments,6 and
in recognition of a considerable movement and intercourse between the peoples
of the territory which formed the state of Papua New Guinea and her adjacent
areas, the Constitution provides that a person born in Papua New Guinea with
two grandparents born in the Solomon Islands, Irian Jaya or the Torres Straits
is qualified for Papua New Guinean citizenship.
policy

of

non-recognition

of

dual

citizenship,

in

limited cases,

s.65(4)

excluded from this category persons who were naturalised or registered Australian
citizens or who acquired citizenship of any other foreign countries.
may,

however,

within

a

prescribed

time,

rights of citizens include

renounce

his

foreign

Such a person
citizenship and

These special

the right to Ivote and stand for Public Offices',9 'free-

dom of information','O 'freedom of movement',"

the right 'to acquire freehold

interests in land','2 protection against 'unjust deprivation of property,13 and a
right to 'equality' .14

However, in furtherance of the
except

Some of these rights are, however, declared to be exclusive

to citizens and their enjoyment is not guaranteed to non-citizens.

The principle of equality of citizens stipulates that aJl citizens have the
same

rights, privileges, obligations and duties irrespective of race, tribe, place

of origin, etc.

The Constitution, however envisaged and permitted some qualifica-

tions and exceptions to this principle.
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Qualifications

(a)

(b)

Exceptions
To adjust colbnial imbalances

The passage of legislation which provides for the special benefit, welfare
or protection of disadvantaged groups in the society, e.g. females, children, the
underprivil:ged and residents of less advanced areas, is not regarded as unconstitu,tl0na1.

This qualification of the equality statement no doubt sanctions positive

attempts to achieve the basic principle of 'equality'.

The Constitutional framework gave recognition to the historical imbalance
based on race and therefore supported, in the short run, the adjustment of these
imbalances.

We have already seen that, for five years from Independence Day,

non-automatic
Section 68(5) of the Constitution specifically allows for an Act of Parlia-

citizens suffered in

theory

some disabilities' in comparison with

automatic citizens, e.g. they did not enjoy the constitutional protection against

ment passed within ten years of Independence to confer benefits, rights or privi-

unjust

leges on automatic citizens provided (i) there is no derogation from those basic

to effect the land redistribution programme, did not expressly discriminate against

rights guaranteed in the Constitution, with the exception of 'equality of citizens',

non-automatic citizens and the latter were held by the courts to enjoy rights and

and

(iD they are for the purpose of giving an advantage or assistance to automatic

citizens.

deprivation

of

However,

property.

.

..

protection compara b le to automatlC cItIzens.

the

15

Land

Acquisition

Act,

passed

Secondly, the Plantation Redistribu-

Thus, within the period of ten years, it was possible, for example,

tion Scheme had limited application, consequently only a small fraction of planta-

for fiscal policies in relation to land and investments to be directed for the bene-

tions owned by non-automatic citizens were compulsorily acquired for redistribution

fit of automatic citizens only.

within the available five years.

This has taken the form of generous tax concess-

ions and exemptions to them through their membership of citizen corporations,
defined as:

The position would now appear

to be

that no legislation is permissible

which, in its application, would (i) deprive a non-automatic citizen of his property
(a)

a business group registered under the Business Groups Incorporation

protection including that of 'just cOll!pensation on just terms' on the compulsory

Act, 1974; and

acquisition of his land, or (ji) accord different treatment to automatic and non-

(b)

an incorporated land group recognized under the Land Groups Act,

automatic categories in or to their existing land rights.

1974; and
(c)

a corporation incorporated under the Companies Act, provided that:
(i)

no

present or

future

Saving clause

legal or equitable right to or interest

in any share in the corporation is beneficially owned by any

Subsection

(3) of s.55 of the Constitution purported· to save some existing

person other than

laws which were discriminatory in their application.

(A)

a citizen {other than a naturalized citizen}; or

of equality

(B)

a corporation to which this section applies; or

the

(C)

a

automatic citizens for

(D)

a

provincial government (including a provincial govern-

ment body); or
local

government

body,

or

an

equivalent

body,

by

does

validity

of

It provides that the principle

not affect the operation of pre-existing laws.
the

questioned by

judges.

Native

Regulations,

'adultery'

which

imposed

Nevertheless,

criminal

sanctions

on

none on non-automatic citizens has·' been
16
Narokobi A.J.
thought that notwithstanding the 'saving
infringed

and

clause', those

provisions

whatever name known, established by or under a provin-

all citize'ns.'

He expressed doubts on their enforceability having regard to 'the

the

Constitutional

guarantee

of

'equality

of

cial Jaw as defined in Section Sch.l.2 of the Constitution;

scheme of the new constitutional universe created by the Constitution itself'.

or
(E)

the state or a statutory authority or statutory instrumentality of the state; and

(ii)

the affairs of the corporation are being conducted in the best
interests of the shareholders of the corporation;

This viewpoint finds support from the concept of constitutional supremacy,
and has been cogently argued by Or Francis Alexis, with reference to the In de pendence Constitutions of

17
·bb
.
the Commonwealth C arl ean countries.

Though this

argument may be extended to laws which are termed 'benign', 18 e.g. those statu-
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tory
to

provisions

which

non-automatic

are directed against automatic

citizens,19

such

laws

were

citi~ens

expressly

transferring land

permitted

to exist

exceptions to the principle of 'equality' for ten years after Independence Day.
By subsection

as
20

3 of 5.68 of the Constitution, a benefit, right or privilege conferred

upon 'natives' or 'local persons' by any pre-Independence law

shalJ continue to

NOTES

be enjoyed only by automatic citizens for (a) a period of ten years after Independence Day, or (b) until an Act of Parliament takes away that benefit, right or
privilege.

By implication, where such laws continue, they will become unconstitu-

tional and void on the tenth anniversary of Independence Day.
This argument
21
can only be applicable to statutory provisions
and not customs, for the existence
of lpersonal laws l cannot be stated to be inconsistent with the equality concept
in the Constitution.

IPersonal laws I cover a wide field such as adoption, marriage,

\.

Post Courier, October 14, 1974, p.3.

2.

5.68(4) of the Constitution.

3.

See 5.68(5) and (6) ibid ..

4.

SICC, Report, Chap.18, para. 48.

5.

Ibid., Chap.ll, para. 50.

6.

Larmour P., Land Succession and Independence in Melanesia.
(19/1/8\).

7.

For example, a person under the age of nineteen, see s.64.

8.

S.75, ibid ..

9.

5.50.

10.

S.5\.

11.

5.52.

12.

Ante, p.122.

13.

Ante, p.146.

14.

5.55.

15.

Ante, p.132.

16.

See Sipo v Mukara Meli (1980) No.240 and Rebeka Ambi v. Mary Rabi,
(1980) No.279.

17.

When is lan Existing Law! Saved?

18.

On this expression see Goldring J., The Constitution of Papua New Guinea.
Sydney: Law Book Co. Ltd. (1978) p.226.

19.

Ante, p.117.

20.

Though the common law protected and sanctioned discriminatory or racia!
restrictive covenants (see Commissioner for Local Govt. v. Kaderbhal
12 K.L.R. 12) they were held as violating the 14th Amendment (Equal
Protection of the Law) of the American Constitution: Shelley v. Kraemer,

Ante, p.31.

divorce, burial and devolution of property on death.

4.

CITIZEN CORPORATIONS

The Con~titution does not define those bodies corporate which are deemed
lcitizens l for the purpose of being able to acquire freeholds.
It provides for
22
an Act of Parliament to enact such a definition.
The Land (Ownership of
23
Freeholds) Act lists the following corporations as citizens for this purpose:
the state, provincial governments and parastatal
bodies; local government councils and Authorities;
land group and business 'group corporations; and
any other corporation declared by an Act of
Parliament to be a corporation for purposes of
section 56( 1)(b) of the Constitution.
A notable exception from the list is the company whose membership is
restricted to local persons.
citizens discussed above.

These are therefore subject to the disability of nonThough the justification might be the perpetuity argu-

ment, there is no rational basis for inconsistency in the legal system.

The alterna-

tives are for such companies to be recognised as citizens or to implement the
recommendations of
state

the CILM in toto and prohibit all corporations other than

instrumentalities from

acquiring

freeholds.
The law relating to citizen
24
corporations for purposes of tax concessions
and dealings with or in customary
25
lands has been discussed above.

Mimeographed

Public Law (1976) p.256.
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(1974) 334 US I; Bucharan v. Warley (1917) 245' US 60; see generally
Garner, 'R,aciaJ Restrictive Covenants in England and the US'.
(1972)
35 Melaneslan Law Review 478.
21.

For these see Chap.6.4.

22.

s.56(2)(c).

23.

s.15.

24.

Ante, p.117.

25.

P.244.

CHAPTER TEN
THE CONSTITUTION AND LAND POLICIES

1.

DEVELOPMENTS IN LAND POLICY
The

FURTHER READING

land

policies

of

post-Independence

the recommendations of the CILM.
Weisbrot D. et al., (ed.s)
Fingleton J.5.,
'Land Policy in Papua New Guinea'.
Law and Social Change in Papua New Guinea. Sydney: Butterworths (1982)
Chap.5.

governments

were

derived

These recommendations were rooted in the

basic tenets of the Eight Point Plan, formulated in 1972 by the Somare
ment.

In many respects

from

govern-

these aims were lost sight of in the process of govern-

ing, but in the area of land tenure and ownership they were given new life in
The Constitution of Papua New Guinea.
Goldring J.,
Ltd., (1978) Chap.13.
Constitutional Planning Committee, Final Report.

Sydney: Law Book Co.

Port Moresby (1974) Chap.lf.

The CILM formulated its policies with the assumption that
the CILM Report.
land is the basis of economic and social relations for most Papua New Guineans
and not simply a marketable commodity as the colonial government advocated.
Land

tenure

and

policy should

therefore reflect principles which will

help to

determine the kind of society which would develop in Papua New Guinea.
CILM

therefore

recommended

three basic national

The

principles to be adopted in

terms of the 'improvement programme!:
(a)

land security should be conditional on land use;

(b)

the

(c)

speculation and accumulation;
the law should favour those who needed land most and wE!re prepared
to

state should

use

it.

retain

Indefeasible

control over

title

should

private dispositions

therefore

give

way

of

to

land

the

superior claim based on use and need.
The

Constitution did not expressly

legislate long-term land policies but

safeguarded some of the major prinCiples outlined above.

Without these safeguards

their implementation would create conflicts with the fundamental tights provisions
For example, s.53 ibid. accommodated as exceptions to the
contained therein.
property protection (i) a right of forfeiture of land if forfeiture is an incident
of a grant, and (il) reasonable provisions in the form of limitations or prescription.
But basically it was left to the legislature and executive to provide the machinery
for implementing land policies.

r

i;
"
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The National Goals and Directive Principles in the Preamble to the Constitution articulated certain goals in general terms, from which policies are derived.
They emphasise the sharing of economic improvement among all people of Papua
New Guinea, the wise use and conservation of the land and other natural resources, and development through Papua New Guinean social and economic forms.

The interpretation of these goals has led to the preference for group rather than
individual ownership

and for decentralised mediation and arbitration of land dis-

putes settlement rather than adjudication.

However, statements of national goals

and directive principles in the preamble of a Constitution suffer from the limitation
that they are essentially programmatic and therefore non-justiciable.
the legislature and executive to give life to such statements.
that

It is for

expressed doubts on
terms or

the technique of compulsion arising out of either contract
He thought

regulations.

that far

more important factors stimulating

land use were practical extension services and the economic circumstances which
4
made development worthwhile.
His arguments reinforced those of the East
"African

Royal

Commission,

which

re invoked

Arthur

Young's

famous

comments

made over a hundred and fifty years ago that private freehold ownership could
'turn sand into gold,.5

On these views the leasehold system, with its restrictions

and controls, may reduce the efforts which individuals may be willing to make
on

the

development of

their

lands.

Anything which could reduce the effor ts

of the proprietors is detrimental to development.

They are so broad
Knetsch

they are capable of many diverse interpretations in the context of their

and

Trebi1cock

6

gave

further

weight

to

the

They

argument.

rejected any policy to convert non-automatic citizens' freeholds on the grounds

implementation.

that it is likely to create in the minds of the owners further uncertainties about
We can now turn to an examination of the legal system in so far as
it facilitates the implementation of these principles, consider proposals for their
realisation and the extent to which the Constitution facilitates or inhibits their

government

policies

the

return

on

investments

in

the

plantation

find no benefits of
Why

Land Security and Use

sector.

scarce bureaucratic inputs to value properties, fix rents, and determine and monitor
performance of improvements and compliance with use conditions.

implementation.
(a)

and

Secondly, they argued that such reforms would entail the allocation of substantial
They could

the leasehold to offset the disadvantages they enumerated.

the authors singled out non-automatic citizens as qualifying for protection

in spite of the safeguards given to them in the constitution is uncertain.
The

principle

of

security

of

tenure

being conditional

on

land use has

been of the utmost importance in the formulation of the state lease.

is only allowed to continue in possession of the land if he complies with the
development conditions stipulated therein.
Default would enable the government
2
to forfeit the lease.
In terms of machinery, the twin devices for implementing
this maxim

are the

However,

The lessee

'annexation of development conditions' and the 'reservation

has never

been a feature of the freehold system, which

permits the tenant to commit an act of waste, 1',e, wanton d es t ructlOn,
'
an d recognises that he has an unrestricted power to use or not to use his land.

We have

seen that attempts to structure the development of such land are likely to fail
because of

the complexity of the machinery.3

The principle of indefeasibility

of the registered title gives greater protection to the owner of land.

Maximum

his Report argued against changes in the land laws to

the principle of land use as a necessary incident of

overwhelming

consideration

the policy should ensure the rational and best usage of land.

expressed

opposition

land tenure.

He

was

that

land

These are national

to

the

freehold

estates in

interest and public control of land.

principle,

for

commended

that

freeholds

of

automatic

The CILM
it excluded

They noted that many of the

owners of freeholds in Papua New Guinea neglected to use the land.
citizens

should

be

They re-

converted into
7
and deve-

group titles, conditional interests or government leases of sixty years,
lopment conditions be annexed to the converted estates.

Freeholds of non-citizens

and naturalised citizens were recommended for conversion into government leases
S
for forty years with similar development conditions.
In all cases of a converted

non-utilisation of the land.
S.R. Simpson in

the

lease the government would retain a power to forfeit

security, it is argued, is a necessary aspect of property.

reflect

CILM,

interests to be realised by state surveillance and its ultimate control.

the public
This principle

the

such as have invariably been experienced when land was left unutilised, and that

thus

of a power of forfeiture for good cause' in the grant.

to

is a national asset which should be used properly so as to avoid squatter problems

the lessee's interest for

No compensation should be paid to owners of existing

freehold titles for the change in title, and the Jaw should protect the government
from such compensation claims.
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It has been argued that freehold property of automatic citizens
guarded by the Constitution.
would

be

a

deprivation of

Constitutional protections.
tional

if

safe-

property

and,

though

permitted, would

attr~ct

t.he

Naturalised citizens now enjoy the benefit of Constitu-

property protection.

free holds is feasible

is

The compulsory acquisition of these in any form

the

Non-citizens do

not,

thus

the conversion of

their

recommendations of the CILM are to be partialiy

implemented and if the state is to assert some control over the use of such

. 11 12
those who are more astute or are in a stronger bargaining position economrca
y.

He

therefore recommended the establishment of District Land Control Boards,

whose approval would be essential to any disposition of land in their appropriate
These boards were

distr icts.

intended

to exercise a quasi-parental

until such time as the peasants learned to take care of themselves.
in

the

post-Independence

period

is,

however,

that

this

jurisdiction
The thinking

paternalistic

philosophy

of control should give way to the more far-reaching test of 'national interest'.

lands.
(i1)

National interest

It is submitted that the extension of this principle to customary land could

again

only

be

partially guaranteed

in the context of the recommendations of

the CILM for the conversion of customary titles into group titles and conditional
freeholds. 9
The reservation of a right of forfeiture consequent upon the nonutilisation of land could be an incident of grant of the conditional freehold and
1
can thus be exercised under the Constitution. 0
The proposed group title is
intended, however,

to be an original title and consequently

free

from

threats

The control provisions in the Land Act 13 which apply to alienated lands
This national interest is

are a device to protect a national interest in land.

that the resources of the nation should not be used for speculative or exploitative
The CILM was concerned that

purposes but for the collective benefit of all.

colonial exploitation should not be replaced by exploitation of one class of citizens
by another.

of premature determination.
Legislation to control dispositions of alienated lands was first introduced
(b)

Controlling Dispositions

in New Guinea in 1922 with the intention of limiting the extent of land a person
could accumulate.

Paternalism

when
An attribute of a common law estate in land is an unrestricted power
to dispose of it.
is free

In contrast, in Papua New Guinea although an automatic citizen

to dispose of unalienated lands to another automatic citizen, and to a

non-automatic
citizens.

citizen

from

September

1982,

he cannot

dispose of it

the

effect

quantity of
not curative

of

the

transaction

was that

the

transferee would acquire a

The restriction was preventive

land above a stipulated maximum.

and there was no means of enforcing its violation.

Act retained the consent requirement.

the government's

No consent was ordinarily given

The 1962 Land

It is provided in s.69 that:

to non-

The prohibition was extended to his freehold interest acquired under

Notwithstanding

The exceptions being (i) grants of timber rights in forest

tenure conversion.

By the Transfer of Land Control Ordinance

approval was necessary for the transfer of land.

anything

in

any

law, but subject to

this section,

a person shall not, without the approval of the Minister,

lands which are permissible with the approval of the government, (ii) a sale of
timber to a non-citizen who has obtained a Native Timber Authority under s.2
of

the Forestry (Amalgamated) Regulations,

freed of restrictions.
enous people have

1973; and Oii) converted freeholds

Restrictions on transfers between indigenous and non-indig-

(a)

transfer land; or

(b)

give a mortgage or encumbrance of or over land; or

(c)

grant a

been a colonially-inspired attempt to protect the indigenous

lease,

easement,

right,

power

or privilege of, over,

in or in connection with land.

people from the 'wiles and trickery' of the Europeans and other foreign nationals.
(2)
Simpson, in recommending a programme for the individualisation of land,
saw

the need to withhold or at least severely restrict the individual power of

disposition.

Until
a

the

transfer,

approval

referred

mortgage,

to

in subsection

encumbrance,

lease,

(1)

has

easement,

been
right,

given
power

or privilege in or in connection with land is of no effect.

He justified the paradox of registrable individual title and restriction

on disposition by the need to protect the unsophisticated land proprietor against

Concerning the exercise of the power, it is expressly stated therein that
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the permission to transfer a state Jease ought not to be granted where the vendor

ively scrutinised -and' the records were to be kept at the Provincial Land Registry

had not complied with the development conditions in his lease and was therefore

and consulted

speculating in land; 14 or where there is any outstanding rent due to the govern-

acquiring excessive holdings of land.

Contravention of the statutory requirement of approval invalidated the

ment.

disposi tion.

whenever

necessary,

it would

be possible to prevent individuals

In terms of long-term reforms of unalienated

limds, the CILM recomm'ended conversion of traditional title to conditional free,
, 17
'
,
holds,
instead of absolute freehold.
The characteristic of the conditional freehold is' that it is transferable only within the family.

The CILM recommended the extension of the national interest to include

that of the re-acquisition of alienated lands by citizens from persons overseas.

tion,

Implicit in this recommenda-

the main controls on alienation are in the restrictiveness of the title, a

feature, of customary land tenure.

Consequently, it was stated as a matter of, general policy that no transfer of
rural lands would be approved unless made to citizens or unless satisfactory pro-

De:centralising control

(iii)

visions were made for citizens to participate in the ownership and exploitation
of the land.

It was argued

tha~

benign la:ws which aim at protecting property rights

,of natives are i,n essence discriminatory against non-automatic citizens and as
The exception that may justify a transfer to a non-citizen would be where

such infringe the constitutional

precept of 'equality of citizens'.

The application

logy.

major investments are proposed for the introduction of new crops or new techno15
However, following the criticisms of the Plantation Redistribution Scheme

of these laws against this group of ci~izens therefore became invalid in September
18
1985,
and once there is a willing seller and buyer a proposed transaction cannot

the Chan government announced plans for non-citizens I involvement in the planta-

be prevented.

tion sector.

The new measure allowed for the renewal of leases and extensions,

and transfers to non-citizens, each case being judged on its merits.

The govern-

Prohibitions against 'direct dealings! with non-citizens have been criticised
19
'
'
counter-pro d uctlVe.
belOg

F or even were
h
th ere

ment would, in considering applications for transfers to non-citizens, be guided

as

by the availability of land in the area to ensure that there is no shortage for

purch~ser,

transfers only become possible via the state

citizens, and the ability of the foreign applicant to redevelop the land and involve
16
and encourage local participation.

process.

Similar

inconveniences accrue upon any

terms or as security.

'IS a

Wl'11'109

ven dor an d

a slow and expensive

proposed transfers for

short

It has even been posited that buraucratic delays have been

the cause of a ,rapid growth of informal 'direct dealings', in violation of policy.
The CILM

was concerned

that no citizen

should be allowed

more than his fair share of the natural resources.
agricultural and house sites.

to acquire

This share was defined as

.It therefore recommended that control should be

effected by imposing strict limitations on the number of pieces a the size of land
which a
ment

of

person could hold or lease.
approval

would

Contravention of the statutory require-

invalidate the disposition.

The CILM

proposed that,

The existing administrative and

procedural machinery

to obtain approval

to land transactions generally has been a source of a great deal of complaint.
The almost absolute powers given to the Minister permits abuses.

Authorities

suggest that where an administrative discretion is given to the Minister he need
not give reasons for his decisions 20 and there is no right of appeal therefrom.

in the latter case, enforcement should be by forfeiting the title to the land in

However,

excess of the permissible holding.

decision if the stated reasons are manifestly absurd,21 or indeed are unconstitutional.

The difficulties associated with a statutory arbitrary limit to the quantity

if

the

Minister

chooses to gIve reasons,

the court may review the

It is also arguable that the Minister, in the exercise of his discretion

to approve the disposition of state leases, is exercising powers of a landlord or

22

of land which any person or group of persons may hold is apparent from considera-

trustee and is therefore

tions of variations in the quality of land.

It ought to be sufficient to strengthen

This would appear to be an aspect of the general principle that la discretion

the existing consent provisions by requiring a person who contracts to acquire

must be exercised reasonabl/, and there is no such concept of an 'unfettered

an

" '" 23
d "IscretlOn

interest

in land to disclose on his application for approval, inter alia, the

particulars of any other land in his possession.

If applications were to be effect-

other

common

bound by the c'ommo'n law rule of 'reasonableness'.

The courts will no doubt find guidance from
law

jurisdictions.

the authorities in

In Associated Provincial Picture House Ltd.

r
170

v.

171

Wednesbury Corporation,23 Lord Greene M.R. expressetl the

basic principles

governing the exercise of a discretion as follows:

0)

The law recognises certain principles on which the discretion must
be

exercised,

but

within

the

beyond suggesting that, if land remained substantially unused for ten years, an
application should be made to the Land Court to grant a lease of the Jand to

four

corners of those

a person who needed it.

principles the

discretion is an absolute one and cannot be questioned in any court
of law.

The state has always had the power to forfeit

'unreasonable' is frequently used as a general description of the
things
with

that
a

must

not

be done.

For

instance, a person entrusted

discretion must properly direct himself

law.

In

He

must

Beyond this there is no machinery to divest title of the owner and vest

it in the user of land.

'Limitation', we have observed, has no application in
25
New Guinea, though the concept is applied in Papua.
However, in its operation

limitation is negative, i.e. it is not intended to protect the user or person 'who
occupies land, but to penalise the owner who is out of possession.

It bars the

call his own attention to the matters which he is bound to consider.

owner who is out of possession.

He must exclude from his consideration matters which are irrelevant

court in recovering his land and at the same time destroys his title but does
26
not operate to vest the interest in the user.
It is based on long occupation

to the matter that he has to consider.

If he does not obey the

It bars the owner from seeking the aid of the

by an adverse possessor for twenty years and not on the user of land.

rules, he may truly be said to be acting 'unreasonably'.
With reference to delays, there is a Nigerian authority to the effect that
the order of mandamus is available only to compel the performance of a statutory
It will not lie to compel the exercise of a discretionary power conferred

duty.

government lease for

breach of development conditions and grant the land to a person prepared to
use it.

It is true that the discretion must be exercised reasonably - however,

a

by statute, and therefore the Court cannot compel the Minister to approve a
24
transaction.
Quaere, however, whether mandamus will not lie to compel the

The Simpson Report had recommended the introduction of the principle
..
d 27
This is a process whereby possession and use of land
o f prescrIption
to 1an.
continuously for

a prescribed period would operate to vest title in the adverse

possessor.

Prescription

occupation.

It is the de jure recognition of a de facto position.

operates positively and confers

title on the

person in

Minister to decide one way or the other where there is undue delay on his part.
Legislation could
The solution proposed by Knetsch and Trebilcock to complaints of delays

the power

very well go further and give the Minister for

Lands

to divest title of the owner and vest it in the developer of land.

in getting decisions on applications for leases or approval for transfer is to elimin-

The Rural Farmlands (Grant and Regrant) and the Urban Leaseholds (Grant and

ate the restrictions in favour of unrestricted direct dealings.

is submitted that the

Regrant) Acts enable the Minister of Lands in Tanzania to implement this prin. j 28
In Papua New Guinea the Constitutional provisions might well be an
Clp
e.

interest could, however, be ensured and the decision-making process speeded up

obstacle to the implementation of such a radical land policy except in relation

if the powers were to be vested in the Provincial Land Boards.

to the non-citizen, particularly the absentee owner.

solution

is a

might be to sacrifice the national interest.

realisation of

It

But to adopt this

This suggestion

the Directive Principle in the Constitution for

'substantial

decentralisation' of forms of government activities.
2.

Cc)

CONSTITUTIONAL INHIBITIONS

Land to the User

In terms of the recommendations of the CILM, the main method of enforcThe CILM expressed as a basic principle of land tenure that the law should
favour those who need land 'and will use it.

It stated as a limitation on the

principle of indefeasibility of a registered title the acquisition of land by use.
The Commission, however, did not discuss the machinery to realise this objective

ing land policies is to reserve in the state effective controls backed by a power
of revocation for breach.
and

the

proposed

This technique is a feature of the government lease

constitutional fee.

The Constitution,

however,

purported

to

set out the limits on compulsory acquisition of land, which is defined to include
acquisition

'by forfeiture or by extinction of rights otherwise than

by way of
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reasonable
is

true

general

provisions

that

for

property

qualifications

limitation,

protection

in the

prescription

is a

qualified

national interest.

or

.

adverse

right and

Again,

I

posseSSIOn.

29

It

therefore subject to

these qualifications are

exhaustively stated and do not appear to embrace legislation with an object of
securing land development or utilisation. 30

In conclusion, the Constitution is unduly inhibitive.

amended in order

to express, as a

It would have to be

general qualification on qualified rights, a

public interest in securing the development and utilisation of land for a purpose

beneficial to the community.

Without such an amendment the enforcement of

these policies is severely restricted and becomes unduly complicated.

3.

TAX FORMULAE

An alternative scheme which has been suggested is the introduction of
a tax system as a means of ensuring that idle land is used for development.
There are a v9.riety of formulae, but two types have been proposed, and these
deserve consideration:

(a)

The introduction of a tax on all agricultural land with remittance,
if the land is productively used.

Cb)

The imposition of a tax on unused clan lands.

The latter model was seriously considered by the East New Britain and
31
Eastern Highlands Provincial Governments.
But any tax formula as an indirect
method of ensuring land use tends to be a cumbersome method.

It would entail

the setting up of an elaborate machinery under which a new tax liability would
be imposed and assessed.

There would be need for the making of returns and

their scrutiny with, ultimately, the remission of the tax under the first formula
in the majority of cases.

The identification of the owners of every parcel of

land, developed or undeveloped, is a pre-condition of the tax system.

In cases of non-payment,
for
The

proceedings would have to

be taken in court

the recovery of outstanding taxes, with the complications of court process.
tax system is a very roundabout, elaborate and -expensive method of achieving

the objectives of the CILM.

The CILM preferred the more direct method suggest-

ed in the preceding paragraphs.

The essential difference between the two techni-

ques is that the one entails forfeiture, with provision for the payment of compen-

sa tion to the landowner.

The other entails compulsory sale of the land by the

court and the payment of the purchase price to the landowner after deduction
of tax.

The intention of the CILM was not to obtain revenue by taxation but

to ensure that the land is occupied by someone who will use it productively.

--- -
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Benaim (1970) 2 Q.B. 417; the Court in Sausau v. The Police Commissioner
held that failure of a quasi-judicial body to give reasons for its decision
will not invalidate the decision. The Supreme Court was, however, prepared
to formulate a rule that reasons should be given if 'expressly requested:
(1981) S.C. 206.
NOTES

21.

Gumach Plantations Ltd. v. Thomas Kavali and the' Independent State of
PNG, WS 830 of 1980.
See also Assoc. Provincial Picture Hse. Ltd. v.
Wednesbury Corp. (1948) K.B. 223j Padfield and' Ors. v. The Minister For
Agric. etc. (1968) A.C. 997.
In the Assoc. Picture Hse Case, at page
228 and 230, Lord Greene M.R. stated, the case being one where abuse
of a discretion power was alleged, that:

1.

S.25( 1) Constitution.

2.

See ante, Chap.5.4.

3.

Ante, Chap.. 6.

4.

Para. 54.

5.

'The magic of property: turn sand into gold - give a man the secure title
of a bleak rock and he will turn it into a garden. Give him a nine-year
lease of a garden and he wi11 convert it into a desert'.

6.

Land Policy and Economic Development in Papua New Guinea p.ll O.

7.

Para. 4.20; ante, pp.121-122.

8.

Para. 4.27; ante, pp.122-123.

9.

See ante, p.55.

22.

Ante p.93.

ID.

S.53(5)(c) of the Constitution.

23.

11.

Cl. 5.73 of Cap. 185.

Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation (1947)
2 All E.R. 680.

12.

Land Law and Registration, p.238.

24.

The Queen v. The Minister for Lands Ex Parte The Bank of the North
Ltd. (1963) N.N.L.R. 58.

13.

5.69 of Cap. 185.

25.

Ante pp.32.

14.

S.70, ibid., cf. 5.13, Land (Underdeveloped Freeholds) Act 13 of 1970 Cap.
193.

26.

15.

Statement of Mr. Kavali, Minister for Lands, to the House of Assembly,
1974.

See generally, Wade H.W.R., Constitutional Fundamentals.
(1980) pp.436. Simpson, Land Law and Registration, 8.12. Ballantine, 'Title by Adverse
Possession'. (1918) 32 Harvard Law Review 135.

27.

At p.45.

The Times, 25 September

28.

James R.W.,

29.

See 5.52(4) and (5) of the Constitution.

30.

5.38(2), supra, pp.164-166.

31.

See Post Courier, Friday June 23, 1978.

16.

See 'Major Conflict Looms over Plantations',
- 1st Oct., 1981.

17.

Para. 3.49.

18.

Ante, p.158.

19.

Land Policy and Economic Development in PNG by Knetsch and Trebilcock,
particularly at pp.24, 65. Draft Report of the Task Force on Customary
Land Issues (Aug. 1982) pp.5-6, 9 et seg ..

20.

Liversedge v.

Anderson (1942) A.C. 206; R. v. Gaming Board, ex parte

when a discretion of this kind is granted, the law recognises
certain principles upon which the discretion must be exercised,
but within the four corners of these principles the discretion,
in my opinion, is an absolute one and cannot be questioned
in any court of law...
That the decision of the ... authority
can be upset if it is proved to be unreasonable really meant
that it must be proved to be unreasonable in the sense that
the court considers it to be a decision that no reasonable
body could have come to. It is not what the court considers
unreasonable, a different thing altogether.
In Padfield's Case, Lord Reid, at p.! 030 of the report, sees the
of mandamus as running to the Minister under the Act in question,
the Minister, by reason of having misconstrued the Act or for any
reason, so uses his discretion as to thwart or run counter to the
and object of the Act.

Land Tenure and Policy in Tanzania, Chap.9.

order
where
other
policy

~

177

176
FURTHER READING

James R.W.,

Land Tenure and Policy in Tanzania.

·
.
Land Use Act·•
James R .W
. , N1genan
(1985).

(1971),

Policy and Principles.

Univ. of lie Press
CHAPTER ELEVEN
LAND TENURE AND DEVELOPMENT

1.

INTRODUCTION

A legal system is at the same time a reflection of and an instrument
for realising the goals (economic, social and political) set by a people, or rather,
This proposition is particularly true of the land tenure system,

by their leaders.

which is the focal point of development in an agricultural economy.

Development planners and economists have in the pre- and post-Independence

periods

focussed on the agricultural sector in Third World countries as

the primary hope for development.

Since this sector has received extensive treat-

ment in the literature, it would suffice to summarise its probable contributions
to the overall economic development strategy.

(1)

Agriculture

may

serve

as a

supplier of

food

and

raw

materials.

(In the developed nations, industrialisation began with the processing
of

such

agricultural

products

as

grain,

e.g.

into

whisky,

and

of

cotton, e.g. into clo.th).

(2)

Agriculture

may serve as a

source of foreign exchange earnings.

(Foreign exchange will, to a large extent, determine how fast Third
World

countries

exchange

is

will

required

develop

economically;

for

importation

the

in
of

particular,
necessary

foreign

tools

and

machinery for industrial development).
(3)

Agriculture
farmers

may

serve

as

a

market

for

industrial

products.

market for non-agricultural products will be enlarged.
special

(If

enjoy rising incomes based on increased productivity, the
This is of

importance, given the limited markets that currently exist

for domestically produced manufactured goods, which in turn operate
to make such production uneconomic).
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(4)

Agriculture may serve as a basis for many irtdustries such as agri-

each

cultural implements, machinery for farming, fertiliser and pesticides.

and secondly, a tenurial system constructed in the context of and for one model

socio-economic option

has

its

correla tl ve form

will not adequately ftmttion in another.
(5)

tenure structure;

These propOSitions, if they are correct,

Agriculture may serve as a major supplier of capital for industry.

set serious limitations on the theory of legal transplant.

(Even small increases in savings in the rural sector, where the over-

they are borne out by a number of j' mpor t an t s t u d'Ies ma d e of the' land tenure
systems of some developing countries. The possibility of an eclectic developmental
model utilising an eclectic land tenure structure as j's adopt d '
e
m P apua New
Guinea poses interesting speculations.

whelming majority of the popUlation reside and are occupied, will
contribute

significantly

towards

reducing

national

dependence

on

external sources for development financing).
The

of land

role

of

land tenure in effecting agricultural development has also

been extensively dealt with.

Suffice it to say that, although it is generally recogn-

2.

It is argued herein that

CAPITALISM AND TRADITIONAL TENURE

ised that 'land tenure' cannot build roads or grow food and by itself can work
The

no economic miracles, it can, however, create the framework within which the
economic and social energies of a people may be fruitfulJy mobilised.

In particu-

lar, it is the key to realising policies on the commodity or the security aspects

its communal

The literature on traditional land tenure systems in the Pacific and Africa
the agricultural sector is to play its rightful role in economic development.

It

impedes agricultural progress,

hence the need for reforms.

Land tenure changes, like all legal changes, must,

however, be conditioned by the

politica~

legal

'transplant'

in

economy of the particular country.

developing countries,

Robert

Seidman

remarked

that the agenda of history limits the 'value sets' which might be adopted by these
countries in their development strategy to three broad categories, viz. the 'subsistence model', in which rights and duties are largely dependent on status; the
'capitalist model', in which the legal system permits the norms of economic activities to be defined by the parties themselves under

Seidman recognised that his list of models was not

complete but suggested that other socio-economic and their corresponding legal
options (e.g.

feudalism) were not realistic alternatives for developing countries.

'History', he therefore concluded, 'limits the choice of jural themes ... to a catalogue of three entries: Status, Contract and Plan.,2
One

a

subsistence

economy

is

characterised

the exclusion of individual ownership of land.

by

Land

by purchase was

level of technology attained in the society.

Dispute settlement mechanisms within

groups

rather

were

characterised

by

The 'security' notion of land in
concept of land.

'settlement'

than

'adjudication'

objectives.

the traditional system excluded any 'commodity'

Paliwala, et al., in their analysis of the 'Economic Development and the
Changing Legal System of Papua New Guinea', 3 observed that, during the colonial
period, the western powers imposed on their colonies with subsistence economies

a

'western

diffusionist'

model of development.

Th e norms

f

f ree

enterprise
and the operation of the market and the money economy were Important
.
aspects
of the structure.
0

the rules of contract law;

and the 'socialist model', which derives its norms from the physical planning of
specific economic activites.

nature and

of

Though original titles were acquired by settlement or conquest, acquisiunknown.
Land utilisation is based on extensive rather
than intensive farming, and on labour intensive techniques.
The corresponding
techniques of land use (e.g. shifting cultivation and bush fallow) reflected the

Speaking generally on the relationship between law and development, and a
of

system

rights of an individual flow from his group membership and are based on need
tion

concludes with the proposition that the pre-colonial systems must be changed if

theory

tenure

and use.

of land, credit and Onvestment\ individualism or collectivism, ete:.

is generally asserted that customary land tenure

land

might extrapolate two further propositions from

From all accounts, and in particular that of the East Af [lean
.
Royal
Commission (EARC),4- a su
bslstence
'
tenurial system is an anathema to the free
enterprise economy.

hibition on dispositions of land and the absence of clear In
. d'IVI'd ual titles prevented
market in land, thus preventing agricultural land from passing to the
most efficient farmers; and (ii) the use of land as security to raise finance for

(1) a free

development.

Seidman's analysis:

In particular, the concept of communal ownership, the pro-

The EARC argued that without a 'transformation' to individual
ownership, the traditional system will either remain backward or become dysfunct-
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iona1 and act as a brake on modernisation.

tran'sformation policy, ,'new economic pressures' influence changes in the direction
of

In deference to these arguments, the Administration in the post-War periods
in Papua New Guinea adopted radical changes in policy relating to indigenous
economic development and the role of customary land.

The protectionist

Of-

status

quo policy of the early period gave way to that of preparing Papua New Guineans

for lfu11 participation in the wealth and government of their country!.

This was

by the adoption of, inter alia, new forms of production which included the individ-

ualisation of land holding.

Western concepts of private land ownership and land

usage were identified as being the best for all peoples and all lands, alienated

capitalism

by

the

infusion

of

new

values,

technology

and skills,

emergence of cash cropping which gives an economic value to land.

and

the

Permanent

land rights soon develop- and the traditional system- gradually and imperceptibly
6
becomes disrupted.
C.M. White attested to the effect of cash cropping, which
contributed to· the individualisation of land tenure in all the provinces he studied
in

Northern

Rhodesia (Zambia).

There is compelling evidence of this evolving

pattern of land tenure for similar causes in some of the studies on West Afric,a.
Asante's 'Interest in Land in the Customary Law of Ghana - a New Appraisal'?
is the most exhaustive.

as well as unalienated.
In
We have indicated that the model has always had its problems.

First,

Papua New Guinea, Ward described a

rapid growth of informal and

often non-customary dealings in unalienated lands.

These included the clan land

there was local resistance arising from suspicion of the motives of the colonial

usage agreement which permitted an individual member of a clan to have exclusive

Secondly, a successful transformation programme would involve
administrators.
heavy expenditure to achieve systematic conversion and registration. No colonial

use of a piece of land for agricultural production for the market; and 'contrived

administration was prepared to finance the implementation of a total programme.
Thirdly, even with massive financial commitment, Kenya's post-Independence experience has high-lighted (j) the 'social' costs arising from the inevitable consequence
of

landlessness;

and

(ii)

the

tensions between the new

system and

traditional

disputes' which are designed to produce binding declarations of individual titles
8 David Hulme in the Special Land Tenure issue of the Melanesian Law
to land.
Journal (1983), documents the evolution of what he termed 'an ingenious administrative

legal

mechanism',

the· 'lease-leaseback system,.9

These adaptations are

all intended to bring traditionally-owned lands into the western economy.

concepts, particularly of inheritance.
The 'unofficial' changes took place in a haphazard, disorderly and costly
The cost of a transformation pr9gramme in social terms was predicated
in the Swynnerton plan, which was adopted in Kenya:

manner.

rather
Holdings of an economic size [should be created]
by consolidation ... or by enclosure of communal
lands; the able African must not be debarred
from acquiring units in excess of any minimum
laid down for the area ... That he will be 'sold
out' if he defaults must be accepted by any
farmer in applying for loans ... Able, energetic
or rich Africans will be able to acquire more
land, and bad or poor farmers less, creating a
landed and a landless class.
T5tis is a normal
step in the evolution of a country.

In some cases they were accompanied by conflicts within and between

traditional land-owning groups, causing wastage of money and time on law· suits
than expenditure on development.

in West Africa, where illicit trading by individual members of their group land
became prevalent.

This state of affairs wa's summed up in the admonition that

·
1
. ! 10
buying 'family
[
1 land was buymg a- aw SUIt.

for the landless, they become the focal point of national instability.
A number of important studies have conclusively proved the point that
the traditional system is flexible, and that even without the adoption of an official

In Papua New Guinea attention

has been drawn to the !lack of equal opportunity' created by some of the changes,
with the consequent danger of sodo-economic stratification.

Hu'ime warned that

the 'lease-leaseback' practice tended to benefit prominent individuals: politicians
11
and or successful businessmen in selective areas.
Equally significant are the
inter-tribal tensions and

Without a complementary industrial 'take off' to provide employment opportunities

This has been particularly the case

bickering which are manifested in

increased

levels of

tribal fighting caused from unclear land boundaries and the redefinihon of land
rights for cash cropping purposes. 12
At the micro level, the picture is, as we
have illustrated, one of tension

between traditional concepts and practices and

the dictates of developing rural capitalism.
between the traditional and capitalist sectors
ment' of the former.

At the macro level, the relationship
IS

one of 'chronic underdevelop-
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·· 13
Ma f eJl,

using

the

tools of the economist

in constructing a

model of

the colonial economy has reminded us that the theory of the 'dual economy',
1lf
restated in recent years by Ann Seidman
as being the development of an export
enclave isolated from the hinterland,

is a faHacy, at best, a myth.

He demons-

trated that capitalism had, during the colonial period, impinged on important facets,
of the subsistence economy to the detriment of the latter.
Fitzpatrick attested
to

this element

of

'inter-relationship'

between

the

pre-existing

traditional and

the new capitalist modes of production: the former provided not only land and
labour for

the latter but, most importantly, a form of social security for the
maintenance of the latter IS labour force. 15

the aim has not changed, i.e. to realise the mobilisation of land resources.

ever, legal history has taught that the form can substantially shape 'the substance.

3.

TRADITIONAL TENURE ANDSOCIALlSM
The

biggest obstacles to

between the two was designed to secure and perpetuate the dominance and prosperity of the former and the inferiority and underdevelopment of the latter.
internal

arrangement

of

a

colony

with the colonial power.

mirrored

inevitably its external

The

relationships

The related theory of neocolonialism graphically con-

structed by Fitzpatrick 16 would explain the official developments in land tenure
as a deliberate colonial policy to create in the colony a 'big peasantry' in anticipa-

the

implementation

of

a

socialist

ideology

in

countries where there is a traditional land tenure system have been the phenomena
of group ownership and personal attachments to land.

Traditional land laws are

partly concerned with defining and maintaining the rights of group members to
and in their land.

The structure depicted an economically dominant sector and a weak and
subservient periphery.
The complex of rules which regulated the relationship

How-

These include succession rights.

They are partly concerned

with working out the relationship of the landowning group and outsiders. 'Strangers '
are not readily accepted into a group and, in the absence of acceptance, can
acquire land rights only through agreements and transactions which operate largely
to their disadvantage.
The psychological characteristics alluded to above are best explained by
reference

to the much quoted
.
.
18
Psychological DlmenSlOn ' :

passage

of

Burton-Bradley

m

his

essay

'The

tion of Independence.

the

This proposition was ·earlier put forward by Sorrenson in order to explain
colonial administrators ' interest in a transformation process in Kenya. 17

He asserted, on the basis of considerable documentary evidence, that there was
a deliberate policy of creating a stable and conservative landed gentry that would
provide a bulwark against radical policies in the post-Independence period.
class would also

provide the structure for neocolonialism.

This

H,owever, what has

become apparent with time is that the subsistence economy and, in particular,
the land tenure system has little chance of surviving intact and co-existing .vith
the dominant capitalist economy, and that structural changes become necessary.
The nineteenth century thrust of land reforms in western countries was,
in Maine's famous aphorism,

from

Istatus to contract'.

This has been the gist

of the recommendations in seemingly incompatible reports on reforming land tenure
in developing countries in general and Papua New Guinea in particular. Nevertheless, the important variable of the recommendations has been the purported
Iinstrumentali ties I of ownership, control and use.
The CILM has moved the
emphasis away from
Iprogress! ve

the individual of the western model and placed it on the

adapt a tion

of

traditional

insti tutions'.

The vehicles are

new,

but

In the course of my work in Papua New Guinea
I have become aware that the indigenous person
has a psychological attachment to his land transcending the purely economic and legal arrangements of the superimposed alien culture, however
liberal the latter might be.
I find that he may
go along with the formal arrangements in order
to please, but in his thinking and at a dee~er
level his basic attitude to what is his land remams
substantially unchanged throughout life, independent
of any transactions and exchanges which have
taken place.
His land is the place where he
was born, where he was subjected to ~rimary
enculturation, where he has lived the most Impor~
ant aspects of his life, where the values of hiS
cultural-linguistic group have been, reinforced,
where, in most instances, he may die.
As he
grows up he learns that it is the place where
his ancestors preceded him, and to which ~hey
may return, thus giving the attachment a maglc~
religious sanction.
It IS the, place ,where hiS
children and his children IS chIldren WIll follow.
At the psychological level it is clearly an extension
of the concept of self.
Except for isolated cases the traditional groups are not 'production units'
but landowning and social entities.

In the colonial era the group became at best
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a

marketing unit in which seeds of exploitation were planted.

The Tanzania

experience was that where the groups are settled in scattered hamlets, efforts
to achieve social progress and to upgrade their amenities by bringing them to
villages become well-nigh impossible.

In 'Implementing the Arusha Declaration;

the Role of the Legal System' 19 it was argued that the influence of the common
law, which is largely protective of individual land rights, has been a major obstacle
to the development of Ujamaa villages in Tanzania, a country where ninety-seven
per cent

of the land was in the subsistence sector.

The plethora of land claims

with state controls in major areas of policy.
function

alleviate inequalities.

investment by large foreign firms, which formulate their investment and trade
policies primarily in terms of their profits and their own interests as determined
by, the state of the world market.
The 'national goals' of the Constitution set out the major social objectives
of a

new succession rules become inevitable if headway is to be made in the direction
of a socialist reconstruction.

however,

nationalisation is a logical development.

Tradi-

tionally, land was vested in that social-political unit (e.g. the clan or tribe) which
best served the interest of its members.

In the modern society it is the state

that has assumed many of the responsibilities of those entities

and it is only

logical that the ultimate ownership of land should be transferred to the state.
This, it has been argued,2° is the best way of ensuring the fair distribution of
land, instead of certain individuals or groups acquiring more land than they need,

development, equality and participation.

In formulating its
aware of

proposals for

government's commitments

land

to

reform,

the CILM was very much

these goals in the 'Eight Point Plan'.

It therefore adopted as a major premise of its recommendations that 'land policy
be

concerned with

increasing production

but

even

the kind of society Papua New Guinea should become. I

more

concerned with

More specifically, the

CILM was concerned in its proposals on land policy and administration to provide
institutional checks for the avoidance of very unequal distribution of land rights
and therefore the development of private landlordism, the division of 'haves and
have nots' and, at the same time,

to satisfy the needs of those who wanted
21
land most and were prepared to use it wel1.
These are concerns one has come
The CILM

to associate with a socialist model.

was, however,

bound by the

implications of the Eight Point Plan that:

while others have none.

4.

integral human

The realisation of these objectives further justifies state interference in the affairs

must
Theoretically,

welfare state:

of the nation.

Tanzanian experience that in the area of land tenure, claims to land rights based
on traditional tenure must ultimately give way to effective state ownership, and

In economic terms the direS,tion is that of an export-orien,t-

ated or cash crop economy, based partly on peasant agriculture and partly on

based on customs and protected by common law principles had a disruptive effect

elements of traditional society and socialist economy, it would appear from the

In, political terms, the state's

the threefold functions of the classical school, but

embraces positive obligations to exert controls in the national interest and to

on the realisation of the Ujamaa village programme.

So, whilst African socialism eloquently advocated the fusion of the best

is not limited to

GROWTH AND REDISTRIBUTION MODEL AND AN ECLECTIC LAND
TENURE SYSTEM
In the context of the premises stated at the beginning of the chapter

Land policy should be an evolution from a customary base, not a sweeping agrarian revolution.
Collective and individualist extremes should be
avoided.
According to

the fifth

goal of

the Constitution, development should be

it is finally necessary to offer some speculations on the inherent dangers of an

achieved primarily through the use of Papua New Guinean forms of organisation.

eclectic land tenure system which is developing in Papua New Guinea in response

This has led to the adoption of the 'improvement model ' , utilising the land group

to an equally eclectic developmental economic model.

corporation as the basic unit of land ownership, and the registration of group

For a discussion of the

model of development in Papua New Guinea one must turn to the analysis of

title, thereby vesting complete control

of group land in the groups.

Paliwala et a1. in their 'Economic Development and the Changing Legal System
in

Papua New Guinea'.

There they depicted the development strategy as being

one of 'redistribution and growth'.

This model combines free enterprise capitalism

The result is that what is proposed is a home-grown system adopting tradi~
tional forms pf group corporation and dispute settlement and socialist methods
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of state controls to promote proper land use, the satisfac'tion of needs for, and

of policies geared to egalitarianism, the economic superstructure would be a major

the

influence on developments in land

avoidance

of

trafficking

evolving pattern of

in,

individuals'

land;
rights

but encompassing and strengthening the
In essence, the in(jividual

to use land.

tenure.

The group corporations could well

take on the shape and role of the modern company, exploiting those within and
without for the benefit of the few who assert the leadership role in their affairs.

was confirmed as the productive unit and not the group.

In short, a weakness in the land reform programme has been the failure to provide
The contradictions arise out of constitutional orthodoxy of the kind one
finds in the liberal democratic state and political biases against state ownership
and the collectivity as a production unit.

Orthodox property protection, we have

seen, has led to the negation of state control of land owned by citizens of Papua
In particular, the Constitution has safeguarded all the attributes

New Guinea.

of common law freehold ownership:
which owns land in

(i) a citizen, including a citizen corporation,

freehold or for an equivalent interest is entitled to keep
(iD a ci tizen, including a

the land out of use or comm it acts of waste, and

citizen corporation, with an unlimited quantity of land, is entitled to deny the
use of land to those with no land or to permit the use of its land on its own
terms.

The founding fathers did not acknowledge the need to recognise as a

national

interest

the control of land resources in order to realise the stated

na tional goals.
We have referred to the decision of the National Executive Council, in
the context of the national land legislation, that all alienated lands except those
required for public purposes should be given back to the original owners or their
descendants.

The consequence of this policy would be to place the ownerless,

including migrants in towns, at the mercy of the traditional group owners, who
are

becoming

rapacious and

demanding.

They

are now

aware

of

land as a

potential source of power and means of exploitation and are prepared to use
it.

Regrettably, the implementation of this policy would have adverse effects

on any self-help programme adopted by government, which would need to look
to the traditional owners for grants of land either on a partnership22 or on a
leasehold basis.
There

is

already

evidence

that

ensure the desired land development.

mere

group

title would

not necessarily

There is mounting criticism of the land

redistribution programme in terms of the performance of the traditional owners
who

have

been

the

beneficiaries of

developed

plantations

discharge their obligations of proper land utilisation.
23
the serious deterioration of the plantations.
Finally, there

is

the

inherent danger

that,

but

have

failed

to

This omission has led to

notwithstanding

the

adoption

for the group corporation as the 'production unit', an omission no doubt influenced
by the rejection of 'collective extremes' by the Committee.
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The

task in the

Commission drew attention to the magnitude and seriousness of its
~ollowing

The Report. .. is equivaJent to the work of one
man for eight years.
Every District has been
visite,d and indeed every Sub-District but three.
Thousands of miles have been travelled; millions
of words have been heard and read. Each chapter
has been drafted and discussed at least three
times before the final draft has been approved.
Where appropriate, the draft chapters have been
shown to people experienced in the subject of
the chapter and their comments have been taken
into account. None of the opinion's or recommendations presented is presented lightly. (Para.2.1.)

CHAPTER TWEL YE
CONCLUSION:

LAND TENURE REFORMS

INTRODUCTION

1.

The

CILM

February 16

was

established

wide

the

Papua New Guinean Government on

1973, and invested with the responsibility of finding answers to a

multiple set of problems.
were

by

ranging,

from

All had land tenure and policy implications.
policy

and

registration.

Some were particularly

especially

the

in

Gazelle

Peninsula,

administration
urgent,
where

e.g.

to dispute

It expressed the

They

settlement and

do

with unclear
for

land boundaries.

land

alienated

and vacant declarations.

for

We have worked our recommendations out in
enough detail, with due appreciation of the realities of the situation in which they would operate,
to demonstrate that they are workable. We have
also looked at land policy as a whole, and tried
to make the recommendations of the various
sections consistent with one another.
We believe
we are of.fering for consideration the basis of
a new national land policy. We trust that Cabinet
and the House of Assembly will give it early
consideration, as we believe the country is 1n
urgent need of a clear land policy. (Para. 2.4.)

the Mataungan squatting movement

There were pressing issues of compensation
inappropriate considerations, or

through waste

Many of these were the subject of expensive and pro-

tracted litigation in the courts and were the root of many squatting problems
'Alienated land' problems, therefore, were so urgent that they'

in the country.

that its recommendations will solve many of the

those concerning plantations,

Highlands, where there was increasing violence, much of which had to

payments

hope

problems referred to it:

was at its height; and those which raised issues of land demarcation, particularly

in the

passage:

were the subject of an Interim Report, which the CILM submitted to government
in June,

1973.

More than a decade has elapsed since the publication of the Commission's

The more long-term and far-reaching issues had implications of

a social, economic and political nature and they ranged from those of the nature

Report, and one decade since Independence.

of land rights and future land policies to institutional forms and controls.

ductory work on land tenure to conclude with an assessment of the impact of

It is therefore apposite in an intro-

the Report on the process of land reform and to venture some remarks about
The Commission, whose membership consisted of ten Papua New Guineans,
took only eight months to table its Final Report in the House of Assembly.
Report attested
conducted
Guinea.
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to

the fact

that it had received 258 written submissions and

public hearings in

135 centres in all the districts of Papua New

The Report itself is an impressive document of over two hundred pages,

with 132 recommendations on all aspects of land policy and tenure.
responses

The

to

the

the future.
apparent

The latter is particularly important for two main reasons:

impasse

in

the implementation of

the Commission's recommendations;

(i1) the changes which have been effected, though largely incremental or piecemeal,

can themselves effect structural changes of the kind the CILM set out to avoid,
if not reject.

These included

issues alluded to above and recommendations on on-going re-

searches into land policy and administration and the training of the land administ-

(i) the

2.

TEN YEARS:

(a)

Preparing for Land Policy Reforms

A BRIEF ASSESSMENT

ration staff.
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speeches for the Minister - time-consuming
not a particularly creative function).

The Commission was aware that the thrust of its recommendations would
challenge the established system of land administration.
it

asserted would

threaten the

privileges of

Also, that the priorities

the dominant commercial entities

and the ambitions of the aspirant or ,emerging class of local entrepreneurs.
National

Assembly

to effect

those

The

In

short, it was concerned that suitable legislative proposals should be placed before
the

but

recommendations which gained Cabinet

approval, and that the subsequent implementation of the legislation would not

Committee had

to overcome

the

initial

problem

of

acceptance in

the Lands Department, as it was viewed with grave suspicion by the established

order.

Its personnel, drawn largely from outside the Department, were subject

to rapid changes.

It did not have a free

hand in determining its programmes.

Priorities for land reform were set by the Minister and reflected political urgencies

be aborted.

rather than those of the Commission.
It stressed the need for proper training for the men and women who were

to administer and man the new systems and, in particular, training for the staff

The preoccupation of politicians and the

legislative institutions with the Independence Constitution and subsequent Organic
Laws partly explains the loss of momentum in considering new land legislation.

in the land registry offices, the proposed Land Boards and those involved in the
settlement of land disputes. It therefore sought to have established (i) a I Policy,
Planning and Research l unit in the Lands Department, charged with the task
of working out detailed plans for implementing its recommendations at all stages,

Jim Fingleton, who was a member of that unit in the initial period has
documented some of the other major constraints and we need only quote from
his essay on lLand Policy in Papua New Guineal: 1

and to monitor their operations; and (ii) appropriate programmes in land management

pitched at

appropriate

levels, at the

T,he manpower available to promote the land
policy reform programme consisted of Posa Kilori
(until late 1975), myself, and our staff of three
in the Policy and Research Branch.
We also
had assistance from Alan Ward, who made fairly
regular visits [from Australia] as an honorary
consultant, Nick O'Neill, then Secretary of the
newly formed Law Reform Commission, and Rudi
James and Abdul PaJiwala from the Law Faculty
of the University of Papua New Guinea, but all
these outsiders were available only when their
normal duties allowed.
The bulk of the work
in preparing submissions to the National Executive
Council (NEC), and following the lengthy processes
through
NEC's
consideration
of
submissions,
instructions to the Legislative Counsel during
the drafting of bills, presentation of bills and
their debate in Parliament, and final implementation
of new legislation had to be carried out by the
Policy and Research Branch, and its limited resources imposed a critical constraint on policy
reform.
In addition, under a cabinet system of
government, the participation and co-operation
of all affected ministries are essential to the
gaining and survival of any policy reform, and
in the case of land administration, this spread
the net of involvement very wide.

tertiary institutions in Papua New

Guinea.
Even

before

the

Commission

had reported,

the Minister for

Lands was

able to advise in Parliament that the Cabinet had approved a new Policy, Planning
and Research Committee in the Lands Department.

That unit came to assume

responsibilities

submissions

for

preparing

recommendations contained in

policy

an,d

legislation

the Report,

to

effect

the

to discuss and propose amendments,

to draft legislation in order to ensure compliance with the spirit of the Report,
and to work out administrative procedures for implementing the resultant legislation.
The unit had only marginal

success.

In a Report on the 'Organisation

of Administration of the Department of Lands and Surve/, which is still unpublished and restricted, the following warning was made as early as February 1975,
and has, regrettably, remained unheeded:
I have to report with regret (but I hope with
understanding) that the Policy, Planning and Research Committee set up by the Cabinet in the
Department, and on the operation of which the
Commission of Inquiry into Land Matters placed
such store (11.32), is not working successfully
as a Committee, although individual members
are doing very good ad hoc work (including drafting

In the area of training for land administrators there has been more success.
The recommendation of the CILM was for short in-service courses (which were
established at the Administrative College) and longer-term courses within a modular
framework.

Following a submission from the Policy, Planning and Research Branch,
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the University of Papua New Guinea, in 1976, established "the Diploma in Land

again, the Land Groups Incorporation Act was intended to provide the institutional

Administration course

form for returning the plantations to indigenous Papua New Guineans.

in its Law Faculty.

This programme was formulated as

the theoretical module in the training model recommended by the Commission~
To the cynic, the reform would appear to be selective in legislative efforts
(b)

and

Short Term Changes

invidiou~

In

implementation.

The government's overconcern with National

Lands has been for the clarification of its own title to land with the objective

Those legislative changes which sought to implement some of the Commissionts recommendations were discussed in previous chapters.

They comprise:

of making adequate land available for large scale ventures.
upon

by

government

These were embarked

in collaboration with foreign multi-nationals, or sponsored

because of their capacity to attract international aid.
(i)

the Land Redistribution Act, 1974 and the Land Acquisition (Development Purposes) Act of the same year, to implement the proposals
on redistribution of alienated lands (supra, Chap.7);

It is also apparent that the legislature substituted for the recommendation

on freehold conversion its own narrow perspective on capacity to hold freehold
land.

the Land

Groups Incorporation Act,

1974, which

provided for

the

So whilst, for example, the CILM recommended the conversion of all free-

holds to leaseholds of specified periods, the Constitution guaranteed the property

corporate nature of traditional groups for purposes of holding titles

rights of citizens,

in group land (supra, Chap.3.3);

freeholds.

though

it established

the incapacity of an alien to acquire

The conversion legislation, rather than being social legislation as was

intended, took on the form of implementing the constitutional directive on capacity

Oil)

(iv)

the Land Disputes Settlement Act,

1975, passed to implement the

to hold freeholds, and even in this limited roJe excluded from its ambit, by various

proposals on the methods of resolving disputes involving land rights

'exception clauses',

among Papua New Guineans;

own definition (supra, Chap.8.4 & 8.5).

estates

which are obviously freeholds and come within its

the Land (Ownership of Freeholds) Act, 1976, enacted to effect limitations on an alien 1s power ,to acquire freehold interests, and to convert

titles should not be a goal of the reform programme.

freehold to leasehold estates (Chap.S.4);

that the emphasis should be on the concretisation of group titles, with the individ-

The CILM argued that the conversation of customary tenure to individual
It went on to recommend

uals having loccupancy' or other lsubsidiaryt rights therein.
( v)

the

National

Land

Registration

Act

of

1977,

and

amendments

to

Only in exceptional

cases, because of developments in tenurial practice in the area in question, should

the Lands Acquisition Act. which were directed at clarifying govern-

a conditional freehold be recognised.

ment's title to state lands, resolving compensation and other claims

for group titles but has continued to make available and encourage the use of

thereto and confirming government1s power to hold a pool of land

the machinery to effect the conversion of group lands into individual freeholds.

(National Land)

We have seen that such titles enjoy all the attributes of 10wnership', including

in order to realise its obligation to, in the words

of the Commission, 'hold land for the benefit of the people of Papua

Government has not only omitted to provide

constitutional protection (supra, Chap.S.3).

New Guinea as a whole ' (supra, Chap.4.3(c».
(c)

One might characterise these reformative measures as lurgentl.

Structural Changes

All but

the third and fourth enactments were exclusively concerned with alienated lands.

In so far as a distinction is drawn between aliens and citizens for purposes

But even the dispute settlement machinery was part of the solution of the wider,

of land holding, this may be regarded as a structural change.

'law and order' problems which prevailed, particularly in the Highlands.

Group

of aliens to hold freehold lands is a feature of the legal system of many Third

incorporation was a non-starter, for the incorporation of recognised groups became

World countries as far afield as Nigeria in Africa, and Trinidad and Tobago in

meaningless without legislation to provide for registrable group titles.

the West Indies.

But here

To

the CILM

The incapacity

structural changes, however, were those with

\96
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implications for

the economic and social order of Papua New Guinea.

It was

in this respect that the Commission urged that land PQlicy should be looked at
'as a whole', and it sought to make its recommendations consistent in order to

commodity, but in its- security to the p'resent and future generations of owners.
This idea is expressed by a Nigerian Chief as follows:

form 'the basis of a new national land policy',

conceive that land belongs to a vast family
of which many are dead, few are living and count3
less numbers are stiJl unborn.

However, we have seen that only a few of the recommendations contained
in

the

Report

piecemeal.

have been realised, and implementation has been selective and

It is also significant

to

The Commission was totally opposed to the notion of land being a freely

note that the House of Assembly has only

taken note of the Report, but has never adopted it.

Consequently, implementation

has achieved results either not envisaged by the Commission (e.g. the confirmation

negotiable commodity; it therefore recommended the proscription of 'direct dealings', except in very limited cases.

This policy was expressed by the principle

of non-automatic citizens' freehold land rights) or totally opposed to the spirit

it' offered that 'most land transfers should be through Government but some direct

of the recommendations (e.g. a more effective individualisation and/or a 'commo-

dealings in small lots be allowed,.4

grounds of avoiding social divisions i.e. the landed and landless,

di t/ notion of land).
The

ambiguity

The restrictions were further

of

successive

governments'

attitudes

to

the

Report

has

The

CILM

alluded to

for

direct

dealings

'the pressures'

between

citizens

or
and

'popular

demands'

non-citizens

and

10

justified on
the society.

that were apparent
drew

government's

led to, and in a sense encouraged, the continuation of the polemics about tenurial

attention to this 'most serious subject', for its immediate consideration (para.3.42).

reforms, which could well lead to major revisions of its important recommendations

Its recommendation was that those statutory provisions which prohibited customary

of a structural· kind.

In this context we may refer to the programme of land

redistribution in general and plantation redistribution in particular, which foundered

landowners from selling or leasing land to third parties, other than to the state,
should be of general application.

partly because of the deliberate misinterpretation of the recommended aims of
the programme and partly from lack of finance; the latter not being unrelated

Restrictions on 'direct dealings' have been the subject of scathing criticisms

Other areas of concern are (i) the 'commodity' concept of land,

by Knetsch and Trebi1cock in their Report on Land Policy and Economic Develop-

to the former!

a notion rejected by the Commission b~t supported by vested interests; and (i1)

ment in Papua New Guinea.

They urged the adoption of a policy of 'direct deal-

ings' and are supported by the recently published Report of the Task Force on

land registration.

Customary Land Issues (1983).
The English reforms

of the nineteenth and twentieth centuries were aimed

at assimilating the law of real, property to that of personal property and thereby
enhancing the 'commodity" notion of land.

confirmation

of

capitalist

The main plank of the argument, which is the

relations within

the

Papua

New Guinean society,

is

startlingly set out in the latter Report:

These objectives were achieved largely

by devising a machinery to facilitate 'unrestricted dealings' over settled lands.
In general the scheme of law reform was firstly to vest in the 'tenant for life'
powers of dealing with settled lands, free from a third party's interests.

This

innovation was said to 'strike off the fetters against alienation which, in the
.
2
Secondly, the creation of a
process of time, had become attached to land'.

With the development of capitalist relations in
the rural economy, there has been a rapid increase
in formal and often non-customary dealings in
land. In our view it is imperative for government
to formalise some forms of direct dealing in
land, i.e. to formalise the process that is already
occurring. (Pp.25-26).

system of titles' registration which conferred indefeasible titles on the registered
proprietors and simplified the process of land dealings, registration being structured

The Committee then went on to claim that the formalisation of direct dealings

to ensure that land becomes the object of 'brisk commercial dealings'.

in Jand was a stated election policy of the ruling party.

In contrast, the CILM favoured the traditional 'security' notion of land,
i.e. that the value of land does not lie solely in its quality as a marketable

The pressure for direct dealings and other capitalist arrangements in land
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has no doubt been instrumental in supporting renewed interests in tenure conversion

there

and

conflicts pervade

which operates to take the land outside of the prohibition in the Land Act (s.15)

The

and into the realm of direct dealings (subject to controls) as defined by 5.26

social?); secondly, on the nature of registrable titles (group or individual?); thirdly,

of the Land (Tenure Conversion) Act.

on the degr~e of application of the system (sporadic or systematic?); fourthly,

disagreements

are

the important issues of substance and procedures.

firstly,

on

the

objective

of

registration

(economic

or

its relation to substantive law (whether custom or statute law would apply to

Developments in case law have gone to enhance the 'commodity' notion
of land.

In this respect reference must be made to the judgment of Pratt J.

registered land); and fifthly,

its relation to the existing registration system (a

unified or a dual system?).

in Re Sannga 5 {affirmed by the Supreme Court),6 that an automatic citizen has
The CILM addressed all of these issues from its political and social stand-

an unrestricted power of testamentary disposition of all of his property, except
customary lands.

Disposable property would no doubt include his converted free-

point.

However, attempts to draft appropriate legislation have

been thwarted

'If,' says Mr. Justice Pratt, 'in full exercise of his intellect and desire,

by personality and ideological differences between those concerned with the pre-

a citizen wishes to make a will and thereby over-ride the provisions of his custom-

paration of Cabinet submissions and instructions and those whose responsibilities

ary law, then I can see no reason why he might not do so, and the statute itself

were to advise and draft new legislation.

affords him the capacity even if his customary law forbids it'.

cal will to complete the task, a difficulty compounded by the absence of administ-

holds?

There is also an apparent lack of politi-

rative competence in the Lands Department, and an inability to co-ordinate this
Prentice D.C.J., (as he then was), justified freedom of testamentary dis-

major project.

position on the basis of the need to equalise access to the legal process:
In a study of this kind, one cannot do more than state the conflicts in
outline:

The desire to make proper testamentary disposition
of his property comes within the legitimate needs
and aspirations of a citizen.
Equalization of
access to the legal processes and services necessary to achieve these needs and aspirations, including (I conceive) the drafting and making of effective wills of which probatrs can be granted by
the Court is a declared aim.

(I)

The recommendation of the CILM, which was for the 'immediate'
enactment

of

legislation

for

consideration

of

the

law

of

'diSinheriting

disputes

arising

heirs'

is beyond the scope
on
this subject made by
Suffice it to note the recommendation
of this work.
9
the Law Reform Commission in its working paper on the Law of Succession.

emphasised

That

(a)

Commission

recommended

the

introduction

of

a

concept

of

'dependents'

customary

lands,

from

uncertain

and

overlapping

boundaries

within

The Task Force, on the other hand,

the economic considerations.

The salient arguments of

registration is a necessary step to 'direct dealings', therefore
a

prerequisite

to

the

realisation

of

the

'commodity notion'

of land;

some traditional norms in the distribution process.

registration ensures 'security of interest' which is a pre-condition

(b)

of productive activities on the land; and

The history of land registration in Papua New Guinea has been discussed
in Chapter Three.

of

the latter were:

rights,10 in the laws of Papua New Guinea so as to ensure the application of

Indeed, the most controversial subject of law reform has been

that of titles' registration.

registration

was justified mainly on social grounds, i.e. as a mechanism to prevent
and between traditional groups.

A

the

(c)

finally,

it

is an

important development in order
11

to

promote

joint ventures with non-customary third parties.

As is so well known, the establishment of the CILM

was a result of the reaction of indigenous politicians to the package of four
Bills

introduced

to

implement

in Papua New Guinea.
'title'

Simpson's

recommendations

on

land

registration

Although there is general agreement that some form of

registration' of 'unalienated' lands is a desirable objective, consensus ends

It

is

apparent

that,

one's perspective on
be

a

major

due

to

manpower

and

financial

constraints,

the objectives of a registration system would

influence

in

resolving

the

issue

of

its

application.
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The

CILM

opted

for

adjudica~ion

'systematic'

and

registration

firstly, the machinery for registration and secondly, the operative

in selected areas, but did not rule out sporadic registration in

or

exceptional cases for

creation and

Force,

which

means

of

economic reasons.

emphasised

access

to

the

capital

duty
for

to

In contrast,
provide

development

the Task

landowners
and

with

substantive

rules governing

security, proof of title,

transfer of interests therein.

and the

On the other hand,

the Task Force would seem to envisage, if not a dual registration

opportunities

enactment,

for joint ventures, opted for sporadic registration:

at

least a separate customary register

regulated by

rules contained in a new Part (to be enacted) of the Land Registration

Sporadic adjudication allows the greatest
degree of selectivity, in that title
is adjudicated precisely when and where
it is required, e.g. to select only those
landholders capabl 0f bene fitting from
insti tutional credit.12

Act,

1981.

The

'commodity

notion'

of

property

adopted

by this Committee would suggest the adoption of a unified property
code

incorporating appropriate

common

law

principles

to effect

mortgages, leases and transfers of land.
The

CILM,

being

suspicious

of

the

consequences of

the

flexibility

of

In arriving at this decision the Task Force was prepared to overlook

custom,

the long-term disadvantages of 'sporadic' adjudication and registra-

powers, and the basic terms and conditions which should govern land transactions.

tion.

set out in its Report a body of detailed rules defining the landholders'

These are repetitiveness; lack of pUblicity (which presents

a much greater opportunity for fraud and corruption, or merely
oversight), and

the

tendency

towards

social stratification arising

One might venture to put forward the following principles for a programme
of land reform:

from the process of selectivity.
Adjudication should be systematic but allow for sporadic registration
Sporadic legislation has at times been branded as being 'vicious

where there is a clear demand and a real need for customary

in

interests to be confirmed at that level.

principle',

for

it means

that

each holding

is given isolated

consideration when it happens to come up for registration, instead
of

the

conflicting claims of

ne'ighbours all

being

thrashed

out

Emphasis should be on group title, with provisions, where custom
allows, for the perpetual (but conditional) estate of the individual.

at the same time under a systematic registration scheme.
Remarkably, there is agreement on and support for the incorpora-

Usage and occupational rights of individual members of a group

tion

should be recognised and registered where there is a clear demand

of

traditiohal

groups

and

the

registration

of

group

titles.

It is also generally agreed that the group should be able to make

and a real need for it.

grants of occupancy rights and leases to individuals or sub-groups
wishing to use the land.
ual

base

title

a necessity for

as
full

the

But whilst the CILM regards the individexception,

other

negotiable individual

submissions

emphasised

essential

rable.

titles as the basis of
Subsidiary rights recognised by custom

development.
An

Leases and mortgages to strangers should be permissible and regist-

component

of

Simpson's

recommendations was

the

substitution of a new code of law, based on the common law,
for 'uncertain customs',

A new integrated code of

should be protected.

property law should complement

the

registration system.

The unified registration enactment should

therefore establish a complete code of property law which provides

In relation to the administration of land it is generally recognised that
the existing structure is far too heavily centralised.
With the extension of the
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registration system, the decentralisation of administrative processes would become
even

more

necessary.

The inhibitions on the application of land policy which

were discussed in Chapter Ten require reconsideration and the recommendations
which were made for the enactment of a national prescription/limitation enactment
(supra, Chap. 10.1 (c)) should be effected.
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Finally, the principle of lsupremacy' of the Constitution, which is discussed
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Chapter One, would seem to pose a problem in the application of penal provisions
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the

Land

Act.

This is

because of 5.159(3) of the Constitution.
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