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J!68 The accused is charged that on the l~th tiowIIbel', 1961, 

()ctober 2, 3, he unlawfully killed one Anwaraso. 

',7. At the time he met his death, Anwaraso was a pa .... r It 

tg!!A the rear of a utility truck being driven, at night, by the locuHd 

holt, J. on the Highlands Highway at Goroka, when the truck left the nldway 

and grazed a tree close to the left side of the road, which 11 nar.raw 

at this point. Unfortunately the deceased IIIlst have been leaning OVel' 

the rear side of the vehicle for his head struck the tree and he t.hI.roIMil 

suffered such serious injuries that he died almost immediately. The 

only damage to the truck consisted of scratched paint-work. 

The indictment is thus brought under Section 289 of the 

Criminal Code (Queensland Adopted). It is well estabUshed that to 

support such an indictment, the Crown mst satisfy the Court that the 

death of the deceased was caused by criminal negligence on the part of 

the accused which "went beyond a mere matter of cOJll)ensation between 

subjects and showed such disregard for the life and safety of others 

as to amount to a crime against the State and conduct deserving 

punishment". R. v. Bateman (1" R. v. Druett (2). As a further 

matter of law, it is sufficient if the negligence complained of is a 

direct cause of death or injury. It is not necessary that it should 

be the, that is, the sole direct cause. R. v. RuSftll (3). 

Now the accused did not give evidence nor dld he call any 

evidence as to the accident, 80 I tate the naJ'l"ative of the fact. of 

the accident from the witnesses called by the CJoowno It ~nce. 

at about midday on theJ5th Nov __ • 1961. KohNe • • ~ttH 



aeeulMlil. __ t , 

illa" delivering pa. engere 

to rain, the road became grea.y and lippel'Y. and 

to note in view of evidence al to the aublequent _lUon of 

vehicle, that there appeared to be nothiag WlGn, wi. it, the 

accused's driving on their return to Goroka. ~n it WI. late in 

the afternoon, the two men went to the Goroka Hotel, where Kohfte 

saw the accused joined by Anwaraso, the deceased. Anwar .. o bought 

a jug of beer and he and accused sat down to drink, but there were 

a lot of people in the hotel, and Kohrae did not s.e them until later 

when it was quite dark and they left the hotel. The only evidence 

as to the quantity of drink the accused had was his own subsequent 

statement to the police that it was three glasses. Another witness, 

Uwetope, said that he arrived at about half past three, and saw the 

accused and Anwaraso drinking, but I cannot accept this as a reliable 

estimate. The accused said he left at 7 o'clock, another witness 

said that it was at 6 o'clock when he called to the accused to drive 

him home and that the men left the hotel, but again all I can conclude 

is that it was soon after dark when they left. The accused got into 

the driver's seat of his truck, Kohrae sat next to him, and a third 

man who had been sleeping in the truck, Sonime, also a committee man, 

sat in the cabin next to Kohrae. Anwaraso, Uwetope and Somiho all 

climbed on to the rear of the utility. The deceased and Uwetope had 

had plenty to drink and were the worse for drink. At this stage 

the deceased asked the accused to pick up a girl. So he drove with 

his passengers about Goroka for quite some time looking for the 

girl, whom they eventually found at thl Council House. She a1 so 

got into the back. They then drove to a ..-11 in North Goroka to 

pick up some timber planks. Meanahile in the back of the truck 

Uwetope had produced a hal f bottle of l'UII which he and his companions 

at the back were drinking as they dl'CMt aboUt GD1_ .. 
a .. 11 the truck atopped and ... of .. OUI-

and loaded thea on the tl'UCk. 

held the bottle .f 

At the 

the planka 

I Uwetope 



11t 

tbtl~ placel In the tlUCk 

their way hoM to.l'dl AIU'O 

It 11 ~n.nt to note that at thll tS- it WI dale 

~ain1ng hewll y. The accused dZ'OYe the truck down Kyle '""t, 
North Goroka, quite a short distance from the s8Mdl1, then down 

past the trade stores intending to tum right on to the Highlandl 

Highway at the intersection of the Highway and Kyle street. Ky1. 

Street runs down hill towards the Highway, which for a vehicle 

turning right also runs down hill in a fairly steep gradient towards 

Asaro. As the truck came to the comer of the two streats, the 

accused said to the two committee men in the cabin with him, the 

truck was going to speed up a bit, so hold on. The speed of the 

truck then increased, Somiho who was at the back said it was 

"travelling like an aeroplane". It went on at the same speed around 

the corner and down the highway, left the road and grazed the tree 

on the left of the road, where Anwaraso received his fatal injuries. 

The accused brought the vehicle to a stop after the passengers at 

the back called out to the commdttee men that a man had been hurt, 

and to stop the truck. The tree was about 200 yards north of the 

intersection of Kyle Street and the Highway, which runs approximately 

North and South, and about 0'6" left of the road surface which was 

of coq>acted metal and gravel. The hill down which the road runs 

from the intersection flattens out about 20-30 yards south of the 

tree. The truck came to a stop 105' north of the tree, on the 

left hand side of the road with its rear side wheels on loose 

uneven ground to the left of the road. he road surface was of 

DlJd and hard packed metal and in the very wet conditions was greasy 

and slippery. It is important also that the camber of the road 

was quite noticeabl y to the left. 

Shortl y after the accident, at about 7.30 pall.. a cadet 

officer of police, Billy Kinein went to the ICeM and epoke to the 

acculed. He asked hill ... he the drive~ ... 
.... IIld V.I. 

anlln noticed that the • 18 



tclnain theft al'l~.'bII 

of intoxicating liquor aNI t_ 

after that Inspector Robinlon arrived 

had the body of the decealed NllDVed to hoapU81, ancI 81 

obse1'Vations of the scene. He then returned to the Poll • Rintlen 

and spoke to the accused. He said to him 1-

"How III.Ich drink have you had this afternoon." 

The accused replied 1-

"The dead man bought a jug of beer and I had three glallel. 

Uwetope bought a bottle of rum or gin, I don't know what it wa8, it 

could have been rum. Uwetope tipped the bottle up and I drank plenty 

of it." 

Mr. Robinson noticed that the defendant appeared in a dazed 

condition, and that his breath smelt of intoxicating liquor. A Dr. 

Brodie then arrived at the police station and made a brief examination 

of the accused. The accused was then charged with driving under the 

influence of intoxicating liquor. 

Next day "~. Robinson visited the scene where the vehicle 

was still, under police guard, in the position in which it was found 

after the accident, and took measurements, on the basis of which he 

prepared a sketch plan. Later, after a proper caution, he asked 

the defendant did he wish to make a statement, the accused agreed, 

and a statement was taken down and signed by the accused. 

In his statement the accused repeated that he had had three 

glasses of beer, described his movements while he arrived at the 

sawmill. He then continued 1-

"I got out of the car and Uwetope who was sitting in the 

back held a bottle of rum for ae and I drank from it four times. 

It was his fault for giving it to _. 1 told hill that it was 

strong and that I couldn't drink it •••••••••• I got back in the 

car and I drove down palt the .tOI'tl in III»I'th Gorob. I couldn't 

8ee very _11 and I " In't tblftId.DI 

of the road and hit 8 t I 

tbe cal' to the IWe 

.... bIr . .. 



* . tnlOn had • _. Tu!l'ftIId'. • 

.. lII1ne the tl'Uck. He found 

order, but that it had •• ticking .cceler.~ 

defect iaaedlatel y after he COIIIII8nced to drive it. 1be al_ 

very stiff, and the only way he could free it wa. to reaoh down and 

pull it up. He could not discover from the ex_nation he wa. able 

to make on the still IIIJddy roadway the cau.. of the defeat. He did 

notice that when he started the vehicle, the pedal wa. depre .. ed a 

little, but not so that it "over-revved". In cros.-examination by 

Mr. Flood he agreed that the cause could have been a broken return 

spring which it was possible could have broken and come away without 

warning, that it was unlikely to have been caused as a result of the 

accident, and that the defect probably existed prior to the accident. 

Further the defect was so marked that to drive the truck, Mr. Turner 

had to keep manipulating the pedal by hand or putting his foot under 

it to get it back. 

Now on these broad facts the Crown contends that there was 

negligence on the part of the accused which caused the deceased's death 

and that it was of such a degree as to amount to criminal negligence. 

The particulars of negligence relied on by the Crown are that the 

accused drove off the roadway so that the truck struck a tree, and so 

fast that the accused was unable to control it, and that these acts 

of negligence can be explained by the fact that the accused was under 

the influence of intoxicating liquor to such a degree that he was 

incapable of driving the vehicle in a proper manner. 

Mr. Flood submitted on behalf of the accused that the 

evidence was not such as to satisfy the Court beyond reasonable doubt 

that the accused was under the influence of liquor to such a degree 

that his driving was affected, and that the CJ'OIfR h..,e not excluded 

the real possibility that it wa. the undoubted defect in the accelerator 

pedal which was the cause of the accW...-t. .... n1 en 
,oni 

(.), which .... call 

of _lch M1Uld be equally _I&M-' 
• 



driving and to a .. He 

flUl t of his own. ... dalan ..... 

mechanical default therein of ch he d 

not such as he should have ditcovencl if he hid _tnl .... IIMI __ e 

prudence, the burden of proof of tbe defence it not 

though it is for him to put forward the defence -The e eenot of 

defence is that the danger has been created by a sudden tot 1 10 •• of 

control in no way due to any fault on the part of the driver." per 

Salmon J. at page 191, see also McBride y. The CUt.n (5). He 

submitted that although the accused did not give evidence. on the 

whole of the evidence, I should not be satisfied of the guilt of the 

accused. His main submission was that it was a real possibility on 

the evidence that the defect had occurred suddenly immediately prior 

to the accident, causing the pedal to stick as it came down th. hill, 

and the engine to race, that the brakes could have been applied by 

the accused, and that in the heavy rain, and on the slippery surface, 

the truck slipped and went over to the side of the road and so struck 

the tree. Although he did not l18'1tion 1tds dGll, I would suppose that 

it could also be contended that by reason of the racing engine, it 

would have been difficult for the driver to change down in gear and 

thus render a more sudden application of the brakes likely. 

Now the first matter for me to determdne is whether I am 

satisfied that the accused's driving was affected by intoxicating 

liquor. Uwetope stated that the accused was drunk after he drank 

the rum at the sawmill, but l~.iew of the evidence that he himself 

was drunk I am unable to act en htl evidence. AU the witnesses for 

the Crown stated that the accused was quite sober at the hotel and 

also, except for Uwetope, at the ._iU, and that there was nothing 

wrong with his driving until he c.- to the blll. Further Dr. 

Bridgewater who was called for the defence to give • prof ... ional 

opinion, .tated that In hia op1nlon that it would t.e 15-20 lI1 .... t •• 

for any drink to have efflOt, end 10 Itr'. Flood , aullmtted 

...... "l!IIWl bad no further 



... _. _ItIYIJP 

Mon 01' foul' b!lAIIt. 

a UtUe In the bottle u 

that the accused had IlIOn drink than h. ...tW 

described, and that I should rely on the IndepeNl 

two police witnesses. But the force of Cadet Offic.r Klnlin' wldence 

was weakened also by Dr. Bridgewater, Wlho gaY. as his prof ... lonel 

opinion, that the shock of the accident in which a close relative 

was killed, could have caused the accused to be unsteady on his f.et 

and sway about, and the force of Mr. Robinson's testimony on this 

point is also weakened by his v.ry fair admission that the accused's 

dazed condition could have been due to shock. Mr. Robinson did not 

suggest that the accused's speech was affected, or his movements. 

Thus the only sign of liquor I am left with is that the accused's 

breath smelt of intoxicating liquor. It was unfortunate because, no 

doubt, of his departure from the Territory, that the Crown was unable 

to call Dr. Brodie, but without his evidence it does seem to me that 

there is a gap in the proof. I have not overlooked the fact that 

immediately after the accident the accused blamed Uwetope for giving 

him the rum as the cause of the accident, but this was said when he 

was overcome with remorse and ready to blame himself for the accident. 

It ignores the fact that the accident occurred what must have been 

only a few minutes later. The same considerations apply to his 

statement which makes a vague reference to drink. The words "I could 

not see very well", are quite equivocal having regard to the weather 

conditions. Accordingly I am not satisfied beyond reasonable doubt 

that the accused was under the influence of drink to such an extent 

that his driving was affected, or, In that respect ttws explaining 

the accident. 

Of course this is not the end of the _tter because the 

cause of the accident may have beeR that the accused came down the 

hill at an excessive speed on the wt and greuy lOad, and so by 

his negligence was unable to contl'Ol • whlc1e pnperly and 1t 

nn off the road. PurtheJ' 

and the cal' went to 

t thl,*lnv 

.... 
9 



Now W i an __ " 

UIIIoUItted defect in the • 
on the drlving of it. Mr. c d y 

the sticking accelerator pedal either by hand 0 br 

probabUi ties are that it was in the HIDe conlll ion 
• 

01' 

accident. Vet there i. the significant evidence of the two ca.aittee 

men in the cabin, (whose evidence ilpre .. ed me). that there we 

nothing wrong with the vehicle, and it was .uch a defect that both 

would have noticed, even although the probability is that neither 

drives a car. So it seems to me that there i. a distinct possibility 

that this defect did occur immediately prior to the accident. If it 

did then occur, as the driver would not have left his foot on the 

accelerator coming down the hill, and a. he took his foot off the 

pedal the engine may well have been racing, making it difficult to 

change gear and he would be left with the brakes to stop the vehicle 

with the further possibility on the wet slippery road, conditions 

which as ~z. Robinson conceded you have to watch in the wet season, 

of the vehicle slithering off the road. 

Now what has troubled me in this case is whether this is 

mere speculation, particularly having regard to the fact that the 

accused on the day following the accident, makes no reference to 

defect in the vehicle as a cause of the accident. But the accused's 

statement that he didn't see well and wasn't thinking and the car 

went to the side of the road, is quite vague. Further it is the 

statement of an illiterate Highlander, and if it was a sudden defect 

occurring immediately prior to the accident, one that he might not 

have noticed in the agony of the collision. 

It is the quite marked and recurrent effect on the driving 

of the truck as described by Mr. Turner which se ... to - to be the 

crux of this case. Even although by the time of this trial, which 

has been delayed, throUgh no fault of the accuaed. until nearly a 

year after the accident, the wltne .... • ...,n ..... t be , .. tng 10 

far as the detail. aft coalHl'MCl. 11 r pedal had 

been sticking to that _ad ....... 



it. 

wa. the .ffect of 

c ... down the hill, and how 

po.sible that it was caused by th.. lei • 
not think so, so it might have occuned l ..... llt.l y pl'lu to 

accident, and thus there was a mechanicil defect of _10h the l iOOlllMd 

did not know and which was not such as he should have dl covered if 

he had exercised reasonable prudence. I am left with a real doubt 

in my mind that its unexpected onset taken with the conditions of 

heavy rain and slippery road surface and camber to the left, did play 

a part in this accident. A sudden application of the brakes in those 

conditions may have caused the truck to go off the road and graze the 

tree. 

For the reasons I have mentioned, this doubt is not removed 

by the terms of the accused's statement to Mr. Robinson. Further the 

evidence as to speed is so general and perhaps exaggerated that I am 

not satisfied that it was a substantial cause of the accident. 

R. v. Gould (6). 

This is perhaps a case of strong suspicion, but in the end 

I am not satisfied that the death of the deceased was caused by the 

manner of driving of the motor vehicle on the part of the accused. 

He is accordingly acquitted of the charge of manslaughter. 

The Crown relied on the alternative of a charge of dangerous 

driving, but it is plain that, if this count is open, it must fail 

for the same reasons. However I propose to refer to Mr. Flood's 

argument that on an indictment for manslaughter arising out of the 

driving of a motor vehicle, .s in this case, upon the proper 

construction of Section 32BB of the Code, it is not open for the 

accused to be convicted of the offence of dangerous driving under 

Section 328A of the Code. 

Section 32BB Is a. follows 1-

"Upon an indlct.ent cbel'g1ng • penon with ny offence 
in cormexion with 01' arltlnt out .f driving of a 

IIOtor vehicle ." hla (not I f defined 

In sectl. 3I8A 0 

(6) 47 Cr. App. R. M 



if UGh offence 

Mr. flood reUed on SIc'tion &76 of 

provides 1-

• 

"Upon an indictment charging a person wl'th 'the crt. 

of manslaughter, he cannot. Bcept 81 herein UP" sly 
provided, be convicted of any other offence." 

He was able to make the submission because there i, omitted 

from Section 3288, as it appears in the Criminal Code of New Guinea 

the final paragraph of Section 3288 as it appears in the Queensland 

Criminal Code :-

"The provisions of this Section shall apply notwithstanding 

the provisions of Section 576 of this Code". 

Thus he submitted that in omitting the Queensland provision, 

the Territory Regulations must be deemed to have intended the Section 

to have a more limited operation, and that Section 576 should prevail. 

However it is the Territory legislation which is to be 

construed and the provisions of the Code must be construed as a 

whole. Halsburts Laws of England, 3rd Edition, Vol. 36 p. 395. 

Reading the two Territory Sections together, in my opinion, the 

provisions of Section 3288 constitute an express provision within 

the meaning of the relevant portion of section 576, which, as in 

the case of other sections of the Code, is excepted from the general 

operation of that portion of Section 576, so that on an indictment 

charging the accused with manslaughter he may be convicted under 

Section 328A of dangerous driving. 

I thus consider that the final paragraph of Section 

3288 in the Queensland Code was included ex abundanti cautela, 

which seems to have been the view of the Territory Legislature. 

Accordingly 1 am of opinion that the Crown was right in subl1ttil19 

that an alternative count was open under Section 32M. For the 

reasons 1 have given the accused ia 
tted of this c also. 

Solicitor for the Crown • 

SoUd tor for the M • 


