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REASONS FOR JUDCJKENT. 

cused man is charged that on 9/7/1964 
I t he Territory of Papua and New Guinea he unlawfully 

led onp, MARl -TURNI. The substance of the charge 

t hat on that day the accused so negligently drove 

notor car that it came into collision with deceased, 

oung w:)man of 20, and t hereby caused her death. 

The prosecution is brought under the Crimi nal 

.e, Section 289, which provides 1-

~Duty ~f persons in charge of dangerous things.- It is 

he dutv I)f every person who has in his charge or under 

li s controi anything, whether living or inanimate, and 

wh eth er r:1o\fin9 or stationary, of such a nature that, 

in th €1b'jence of care or precaution in its use or 

manag ement , the life, safety, or health, of any person 

may be endanger ed , to use reasonable care and take 

reason able pr ecautions to avoid such danger 1 and he is 

held to have caused any consequences which result to the 

l ife or heal th of any person by reason of any omission 

t o perform t hat duty.-

I t has been established that negligence sufficient 

tc meet the st andard of civil liability is not enough t o 

nstitute a br each of Secti on 289, there must be 

n~lig.,ce according to the st andard of the crimi nal 



negUgence must be proved by 

it is necessary that proof of criminal negl~ 

should be ~stablished beyond rea.onable doubt 

The f irst witness called by the Crown was 
Sub-Inspector Roach who on Thursday the 9th July, 1964, 
at12.30 p.m. , went to inspect the scene of the accident. 

He went to Wards' Road, which is a road leading off 

the Hubert Murray Highway to the west, and there nearly 

a mile from the highway saw a white Holden Sedan off 

the bitumen . The roadway at this point consisted of 

a bitumen strip about 20 feet wide running straight 

but on a del inite downhill slope and in a direction 

approxinately north-west/south-east. On the eastern 

side of tl~p bitumen t:H're was a strip of gravel about 

8 or 9 fee: wide. He saw the Holden Sedan to the north 

of the 'unc:i on of Maple Street, which runs into Wards' 

Road from t.1l'? east. It Was up against a smap gum tree 

on the eastorn sid e of Wards m Road about 40 feet from the 

edge of the ,>i tumen. To the rear and slightly behind the 

Ho lden was tt-e body of a female native apparently dead, 

about 7 fect from the ca r. He spoke to a group of 

natives who were standing about the body asking in 

English whe; \' as the driver of the car. The accused man 

then came forwa rd and he was then asked some questions 

by the Insr:;e,~ tor. He told the Inspector that he was 

travelli ng ~) Hohola, that is in a northern direction, 

in front of him was a 7-ton truck. He was travelling at 

about 35 m.p. 1 . He said he was travelling on the left 

side of the Nad. "Then I tried to overtake the truck. 

The truck then moved up into the middle of the road. I 

thought the t~ck was going to turn right into Maple street." 

The Inspector then asked, "Where did the truck go?" The 

accused man said, "He kept on going. When I thought he 

was going to turn in, then I hit my brakes, when I hit my 

brakes I skidded on to the loole gravel." (indicating 

the eastern side of the road). -.. en I Ridded I a. the 
aan and WQ1lan standing there at the 1'Ml. ttop _ III 

mind went out of conlcioua. - . He .del h. had • .,1_ out 

and aU his mind went bin after that. The InIfHlltol> 
•• ked did the 

wa. near the 



The accused .a. then ..... :,tt·~ 

was that he hit the woiaan. He 'fMnt .. to. ,..... .... ,.,.. 
in Une with the power pole marked 5QI!I)9 

indicated a spot 6 feet from the ea.t~ 

bitumen and in Une with the power pole. The .. seel 

then said, "The man and woman were at this sPQt- (indicating 

the spot) - "They both ran back" and he indicated a 

position ahout 12 feet further back. The Inspector saw 

that this position was near the middle of the swath cut 

through thn grass, apparently by the car. It was kunai 
r 

grass about 4' 6" high and stunted shpbbery, and from 

there to the bus stop and the Holden a swath of about 

10 feet wa!. flattened out, the grass being thrown out 

and down. 

ThE accused man was then asked to go back along 

the road 3!,d indicate to the Inspector the position where he 

first brakpd and started to skid. The accused man then 

went back (,~ to Wards' Road about opposl te the doorway 

of the concrete house marked 25-128, and there on the 

roadway tr.p Inspector saw a faint tyre mark on the 

bi tumen wh~ ch started 5 feet from the eastern edge of 

the bi turnEr and ran diagonally to the northern edge for 

26 feet, tl en off the bitumen and on the gravel shoulder. 

The accu~ed said, "That is my mark". Two marks then 

commenced and ran along the gravel shoulder for a 

distance cf about 95 feet to the concrete kerb of Maple 

Street. TUs concrete kerb showed a rubber mark along 

the top su~face and apparently fresh scratchings on its 

inner face. The marks were almost parallel to the kerb 

and then U.ey veered away from the road. The kerb was 

very sharp on the inside. It was about aw high above 

ground levl·I. 

From the kerb the right hand tyre IItU'k continued 

on about l~· wide Where it had previously been fairly 

narrow, and being wide and fluffy .~ ltd- DOSnt it 

seemed to the tnspeetoi' that ·!'ti ... aad 

ontinued 1 



bIookWl 
.... urement ... re 

th_. From the bus .top the DMIpeCItor ... ~.on I 

further 16 feet to wh.r. the accu.ed had pr~.ly 

indicated the point of impact. The mark. 0 

car continued on for a further 70 feet before eoming 

to rest up against a small gum tree. This placed 

the body 63 feet from the point of impact. The 

Inspector's measurements showed that it wal 367 feet 

from the tyre mark on the bitumen to the car end 

297 feet from that tyre mark to the estimated point 

of impact. The deceased woman's body was found 37 feet 

from the b i tumen. The front right hand tyre of the 

Holden car was found to be badly gashed and flattened. 

Thf· Inspect or theljl, after cautioning the accused 

man, aga in asked fo r hi s account and the accused man 

said, "I pt t the brake on when I saw the truck move 

up to t~( ·Liddle of t.he r oad. Then I hit the gutter. 

After t hat I jus t-_lllg on to the steering and forgot 

about thE' t rake." ; I-, e accused man then left the 
scene. 

p -r inspec t.l r "':h en examined the front tyre and 

the brakE: Ining aid : ound them to be intact. However, 

when ch ('ck~l g the ' rent brake pedal he found that on the 

first pum':he ped al went straight to the floor, and it 

took four a. tempt s t o qet the brake to a hard position. 

When he f : r · t pushed it to the floor there was no - pressure, 

but on t he l ourth pedal it seemed normal. He arranged 

for photogrc.phs to be taken and these were duly sUb:nitted 

in evid ~n ce (Exhibit "A"). Later that day the accused 

man called at the Police Station and was further 

interrogated by the Inspector, but after argument and 

hearing the accused on the voir. ~ I decided that 

although the statement was voluntarily made, I Ihould 

exercise my discretion and not e~t this evidence. 

During the hearing of the !2!!:! !!!!:! certain 

questions were put to the accused man in croll-ex.ination 13 



.r. GerMain 

received, I upheld t' 

was that the evidence was prejudicial to the ...... 

having regard to its probative value. I expreelly 

refrained from deciding the question whether the 

evidence objected to was admissible or not having 

regard to the fact that it related to evidence given 

on the ~ ~ - see R. v. Monks (19~5) Ta •• L.R. 

Inspector Roach further gave evidence that there 

was a speed r,'striction of 3) m.p.h. on Wards t Road, 

although thp.r~ was no sign on the roadway. He showed 

the measurements and observations he made later on a 

plan which wa~. put in as EXhibit "8". 

In cro~,s-exami nat ion he said that the mark on 

the bitumen abou t 26 feet long was even and consistent 

but faint. M this time he could see nothing on the 

gravel. Asker! whether it was a brake mark he expressed 

the opinion tLat it was a tyre mark caused when the 

car swerved and the driver was at the front wheel. 

Now thE' Inspector was not qualified to give 

evidence upon the nature of the marks and even although 

this question was eli cited in cross-examination, I 

consider that I should not act on the Inspector's opinion 

as to the cau=.e of the marks. In answer to a question 

put by me the Inspector said that its appearance was 

not inconsistent with it being a brake mark, but, in 

his opinion, it was not a fierce application of a brake. 

The Inspector described the .,rallel marks on 
the gravel as being of even consistency for their whole 

length, and there was no dragging on the gravel or any 

sign of the marks which would sugge.t that the brak •• 

had been applied and then relea.ed. 

Two witn ..... were called ... were by"!'atMd ... 

and saw the car which wa. drlv., by the accused strit. the 



stendi 

un drt ving 
_ that th 

tried to avoid the c 
to Get iY a1 though they 

The car hit his wife and at 
the same time threw the witness off his feet. H. 

saw the car coming from the direction of the Hubert 

Murray Highway but as he was looking in the ppposite 

direction for a bus, he only saw the car when he 

turned and it was very close to h~. The other by-stander 

who gave evidEnce wa s a woman, LARI-FAI, who was also 

standing near the bus stop, but apart from the fact that 

the vehicle was comi ng from the direction of the Hubert 

Murray Highway towards Hohola, and that the vehicle was 

off the bitume" she aave no evidence upon which I could 

act as to the .1anner in which the car was being driven. 

Up to t:.i s point having regard to the admissions 

made by the ae,:used man at thE' scene of the accident 

im:nediatE' ly af',er th e collision, I :was satisfied that 

the accused mar! was driving the Holden along Wards' Road 

in a norther~y direction, that just north of Silkwood 

Street he was (In the right side of the roadway, that 

the car then : (·ft the roadway travelling about 95 feet 

on the gravel refore it struck the kerb and then travelled 

a further distcnce about 176 f eet right off the bitumen 

roadway, and tr. ere on the grass verge struck the deceased, 

having then suff icient momentum to carry her 63 feet 

before coming t~ rest against a small gum tree. 

A doctor was called who gave evidence as to the 

deceased womanrj injuri es and that they were consistent 

with her being i njured by a motor car, and that those 

injuries caused her death. It is a sad fact that the 

deceased woman, about 20 years of age, at the time of her 

death was about six months pregnant. 

The Crown called a witness, John Raymond H..tlns, 

.. experfmced motor mechanic to sho. that the v.lel. 136 
was at the time of the accld~t not Sa a roadworthy condition. 



car. First of ell 
fOURd the king pin. wh 

slt1on, to be worn, that 

en fitted in incorrectly and that there were ~ 

sling out of the tyre rod of the steering, that the 

ler arm which holds the tyre rod in position was 

dly worn and that, in fact, the king pins and the 

idler arm were not serviceable. He explained the 

chanism of these parts and said that as a consequence 

or the king pins bp.ing worn to the extent that he 

described the steering would be extensively affected and 

that the wheel wou:d get a ~eel wobble. After the car 

went at about 28 tCl 3J m.p.h., the wheel wobble would develop and 

be so great that it would be hard to steer. 

Further the steering was loose and indeed upon 

testing it he foune that it was so loose that it would 

take a turn of thr~e-quarters of the wheel before the 

wheel would answer. The king pins were so worn that 

the wheel wobble w~ich would develop at a speed of 

28 to 3:> m.p . h. waf> such that it would be really necessary 

to stop the vehicle, so hard was it to steer. It would 

be impracticable fo~ it to be steered back on to another 
course. 

Then he exalT>: ned the braking mechani sm. He found 

that the hand-brake would not work, there was no 

contact between the brake shoes and the brake linings, 

as the linings and the shoes had not been adjusted, and 

this was a long star.ding condition. 

When he examined the foot brake he found that by 

reason of this lack of adjustment when he depressed the 

brake pedal on the first occasion it had no effect upon 

the brakes, nor again on the second application, but on 

the third application he found that the brake pedal 

had about 3" of pressure through which it could be applied 

and on the fourth attlBPt he had a good bnke. Thul on 
depreulng the brake pedal on the thiN 

-.s lo.e contact between the brake shoes • 
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concI1tlon. ~ II' ~tng ... ...., ... ' 
bran could be achieved. Thh condttt'On tIOUlcf.l 

la.t for about thr .. minutes. Naturally it would b. 

impracticable to keep driving the ell' and keep ,umping 

the brake. His conclusion was that by reason of the 

defects of the braking and steering mechanisms, the 

vehicle was not roadworthy and it wa. unsafe to drive. 

He said that the defects in the steering and the brakes 

would be apparent to a normal driver. The steering 

defects would bf at once apparent, naturally the 

driver would have to apply the brakes first before he 

would find the brakes defective. He further said that 

the condition of the steering or of the brakes could 

not have been caused in the accident. 

In answering questions put by me he stated that 

the steering ann the suspension were down on the front 

right hand side ;0 that if the brake was applied at 

high speeds of f~om 40 to 45 m.p.h., it w~uld Wdig inw on 

that side and yOIl would get a mark on the roadway only 
on that side. 

Mr. GenTl3i n submitted that there was no case to 

answer, but r ruled against him and so he called the 

accused as his orly wi tness. 

In evidence the a~cused said that he was employed 

by W.N. Johns Ltc. in th~ garage workshop. His duties 

were to check the tyres and oil. After leaving school 

at the age of Ih he was at home until he was 18 years 

of age. He then Jot a driver's licence and obtained 

employment with t,e Admi nistration Transport as a driver. 

He stayed there for ten months and then went to the 

Department of WorKs, also as a driver and was there for 

eight or nine months. After being out of employ.ent 

or about two years, on about 6th larch, 1963, he .tart~ 

rk at Johns. He worked in the workshop under the 

uperviaion of a foreatn mechanio, .".Je*tly dot 



Ibout t., 

He had then stripped 

together again. At Johns there .. I no lyat_ of 

regular maintenance of vehicles. Repairs were done 

when cars or trucks broke down. 

Being questioned as to hil knowledge of the 

brakes at the time of the accid.,t he said that he did 

not know what the state of the brakes were, but he had 

heard from others about the brakes. The boys had 

told him that they needed adjustment. 

On the day of the accident there was no one in 

the workshop and he was supposed to go and check a 

steel roller, so he decided to check the steel roller 

and then drive on the other mile or so to 1 his house for 

his lunch. The Holden car in question was the only 

vehicle in tr.e shop at the time so he used it. He set out 

at about 11.:5 a.m. from Johns' premises at Six Mile, 

and he said that he had no trouble driving the car 

before the accident. He could not remember if there 

was anything unusual about it. 

Coming to the time when the accident occurred, 

he said he WJ$ driving behind a 7-ton truck; they were 

both doing the same spped - about 20 to ~ m.p.h. -

the steering 'f{as not very bad at that time but there 

was a bit of :)l ay on the steering. He then tried 

to overtake tle truck, going around it. He went 

on to the right hand side of the road keeping to the 

bitumen surfa·;e. He was accelerat1n~ to overtake the 

truck but the car took its time to pick up. As he came 

down nearly level with the cabin the truck came and 

swung to the middle of the road. He said, -I then 

hit my brakes. I was already on the loose gravel 

so I skidded on to the gutter. It was 6 to 8- high where I 

hit the gutter. I thn heard a great blow up and after 

that I could not control the st .. ring, and I did not 

know what I was doing. I was uncon.cioul after that. 

I hung on to the steert 

.as loose gr 

car to the bus stop 

tried to turn II but it 

.e19ht of the car pulhed the 
d not know I hit the _. :c. 



tzuck 
wdd_ly. I 

1\. lI\en th 

ahead ... very cleve 
fteet to the .ddl .. ~. 

He stated that after the accident wb_ he had 

the conversation with Sub-Inspector Roach and he pointed 

out the place where he started to brake, he said he 

was starting to overtake before that. And when he 

started to ovez"take he did not see any people on the 

road. He said he could not remember whether he thought 

the car was safe to drive or not. In cross-examination 

he said that hE had a bl~ck-out after the car struck the 

kerb. When cross-examined as to his knowledge of the 

brakes he repeated that he had been told that the brakes 

needed adjustment, and then qualified it, saying that 

his infoI1TBtion was that a little bit of adjustment WII 

required. He was then cross-examined as to his driving 

from Six Mile t) the scene of the accident. He stated 

that he did not try the hand brake, that as he moved off 

he noticed ther~ was play at the steering wheel, which 

was not very bad, that he did not apply the brakes the whole 

way before the lccident. He stated that he put the car, 

when driving dOlm hill, from top gear into second gear, 

once after pass : ng the premises of the A.B.C. and the 

other as he app~oached the culvert at Four Mile. He said 

that he did not stop as he turned right into Wards' 

Road from the H'.:bert Murray Highway. 

As to his movements at the time of the accident, 

he said that he went faster to overtake the vehicle 

but he did not know it was 50 m.p.h., and he said he 

Was in a hurry to get to the steel roller. When he was 

passing the truck, the steering was Shaking and he Was 

off the bitumen. In answer to a question put by me he 

said that he tried to steer back on to the roadway, but 

that he could not control the steering. 

At the conclusion of the evidence I wa. a.ked 

by the Crown Prosecutor to view the lOen. of the Ie 



Iftd Mr. Germain not 

I th~ decided thn 

the workshop at .Johns' premises and aho the joumev .e 

by the accused from Six Mile to the scene of the 

accident, and both views were held. 

I first went to the premises of Johns at Six Mile, 
and found that the workshop to which the accused 

referred Was un-roofed. He pointed out the position 

of the car whpn he got into it as being not in the 

workshop area but on a gravel track about 30 yards 

from the gate. After he had entered the car at this 

position, he would have to drive 30 yards to the gate 

and then turn left into the Hubert Murray Highway. 

This is a two lane highway coming from Jackson's Airport. 

To the right there was 3 short hill and as this road 

commonly carried regu lar traffic the driver would 

certainly haVE to look to the right before entering the 

highway, and it would be unusual, having regard to the 

lack of vision to the right , if he did not have to stop. 

The highway U;eryproceeded for about 400 yards to a right 

angle turn on :he right at an intersection. From here 

the road wourd up hi 11 through open country with a 

number of lal~' doub le line strips preventing overtaking. 

On reaching t', ,, top of the hill after a number of bends 

the road again took a numb!!, of bends downhill passing the 

A.B.C. premi ~e~. and then there is a long downhill strip 

of over ha lf a ~ile, to a place called Four Mile. 

The ac c~s ed man pointed out the two places where 

he stated he .:;hanged into second gear and it was 

significant to me that the places he pointed out were, first, 

a short distance downhill from the top, the other about 

406 yards or so at the end of the hill at the culvert. 

The downhill portion of the road would not require a 

driver normally to change down hill. Almost from the 

A.B.C. the highway is flanked by houses on one side, 

and coming to the culvert at Four Mile there is a strip 

of road where there are commercial premises, shops and 

business houses on both sides of the road, and then the 

highway passes through Boroko stUI being a two lane 136 r 
highway and again passing houses and comaercial premi •••• 



~ th~ intersection 0 

to .at. a right hand 

trlVel up-hill for a 
. ,." .~"'. ' , 

on a steady downhill slope for a~ 600 yard. ~~r 

to reaching the scene of the accident. Ward.' RDad 
is also a two lane bitumen highway with gravel ,houlder, 

on each side and coming to the scene of the accident 

with houses on both sides of the road but some di,tance 

from the bitumen. 

The total distance from the Johns' premises to 

the scene of the accident was between 3 and 4 miles. 

The accused man was then recalled and repeated on oath 
I 

the information which had had given me during the view. 

He also statec that there was some traffic on the road 

but it was far away from him, and that he did not pass 

any vehicle -1) 1 the W3Y. and that there was no traffic 

about at Four Mile. He then qualified his previous 

evidence as to his information about the brakes to 

state that he was told lbout six months before the accident 

that the brakes neede j ldjustment. He stated before 

coming out cf Johns' pre~ises, whereas it was true that 

the gateway WeS in a hollow, that he looked both to the 

right and the left and there being no traffic, the car 

being in ;IJW c ear that there was no need for him to stop. 

On this evidence Mr. Germain submitted that it 

was for the Crown to satisfy me beyond reasonable doubt 

of the high dEgree of criminal negligence which the 

law requires. He asked me to accept the evidence of the 

accused man, ~articularly having regard to the fact that 

a year had (1 apsed since the accident and the inquest 

was held only in the month preceding the trial. He 

submitted that I should consider the defective condition 

of the vehicle as being subject to the state of knowledge 

of the accused, and that the only thing that he was 

aware of was that there had been a defect in the brakes 

and that was some months before. He conceded that it 

was open to me to disbelieve the accused and find that 

he had touched the brakes and so di,coyered that he had 

no effective brak... He s~it1oed: ,that, ,~~, ,~. ,evidence, 

the mark on the roadway "a', con.htlnt with the b 

rking to some .tint, that prior to the ace! 



h. --..1, 

thh wuld have been .,ough brat 1 

us. on tHe roadway but for an -1IJenc:v -the .. Ice ... 

not sufficient, particularly wh., wlth • dip to the 

right of the road, he was left with not much J'OOIIl. to 

manoeuvre. He submitted that I should accept the 

accused's statement that there wal some play in the 

steering but that it was not to the extent indicated 

by Mr. Hawkins. He further sub~itted that when the 

accused was following t he truck he did not suffer any 

wheel wobble ~en going 20 to 30 m.p.h. It was only 

when the truck started to go to the middle of the 

road and he tri ed to pass that the accused man got the 

wheel wobble and that this was unexpected. 

Mr. GeNain fu rther submitted that the marks were 

consistent Wit l1 the car going at 35 m.p.h. Assuming 

that it was g(!~ ng at 35 m.p.h. and there was insufficient 

braking power, it was not unreasonable for the accused 

to travel at t:at sp e(~. He submitted that the Crown 

oould not fhel that t~.e accusen man was negligent in that 

sense. T~e ac;used p1nicked . If he had been calm and 

in control h1" :ould ~'lVf brouqht the car to a stop by 

crash change 0 the 91'.:'11'5 , tut I should not find that 

this was due +) crim inal neg ligence - that the accused 

man, unaware D~ the state of the steering and the brakes, 

was faced w: tll an emerq ency and when he panicked, found 

himself unablf' to take.- any action either to steer back 

on to the r03d or to stop the car. His driving should 

not be consi \~f.~ ed to te criminally negligent. He 

finally submit -: ed that even if the accused knew the brakes 

and steering wl~ re def ective, he was not criminally 

negligent to continue driving . It was a matter of degree 

as to the st~t~ of t he steering and the brakes, and on 

the evidence I should not be satisfied that the condition 

of the st eering and the brakes, having regard to the 

accused's knowledge of than, was luch as to render it 

criminally negligent for the accused man to continue to 

drive. 

Mr. Croft submitted that I should .ake th 
following findings of fact .-

.-
3SG 



(2) . The car was in fact without effective 

steering and that a thrH-qaarter tun 0 

the wheel was required before the steering 

became effective. 

(3) These were matters which any reaaonabl, 

competent driver would be .. are o~ hIVing 

regard to Hawkins' evidence. 

(4) The accused had a mechanical knowledge and was 

a driver with prior experience. 

(5) The car was driven and came into contact with 

the dr·ceased woman and therefore caused her 

death. 

(6) That the car travelled the distance and the 

course demonstrated by Inspector Roach. 

He then rr.dde the following submissions - first as 

to the accused': state of knowledge; that the accused 

knew that the bnlkes nee:led adjustment by reason of the 

information whid. he had r€'ceived, that I should not 

accept his later evidence that this info~~ation was 

received six months prior to the accident, and that I 

should draw the inference that having driven the vehicle 

on to the main rC3d and along the journey he took, 

having regard to the traffic normally to be found upon 

the roadway, that he must have touched the brakes and 

thus discovered the defect, and that the reason why he 

changed down on the hill was because he was aware of 

the defective brakes and that he could only control the 

vehicle by changing down to a lower gear. The accused 

admitted that he was aware that there was some play in 

the steering. He finally submitted that having regard 

o the fact that it was a two lane highway and the normal 

amount of traffic to be 

hia also r should draw 

oubt, that the a~cu.ed 

nd on it at lunchtime, from 

inference, beyond reaaonable 

" hed the braJce. .1 361-\" 



.a. therefore responsible for any accident that 

happened. From the time he started to overtake the 

truck, having got on to the wrong lide of the road, h. 

should have slowed down or turned back to the bitumen 

but because of the condition of the vehicle he could not 

do so. He should hot have tried to overtake at all or 

go on to the wrong side because of the defective stat. 

of the vehicle 3nd also because of the intersecting 

roads and the nearby houses. He submitted that becau •• 

of the distance and course travelled by the car he 
was travelling at excessive speed. 

Finally, he relied upon the following particulars 
of negligence. 

(1) Driving the car on the roadway, whilst aware 

of its defects both from prior information 

and from the journey along which he had 
dri'len the vehicle. 

(2) Driving at excessive speed having regard to 
the ~ondition of the car. 

(3) Athnpting to overtake the truck having 

rega:-d to the condition of the car and the 

like:lhood of pedestrians being found along 
the road. 

Having he&rd the evidence of the witnesses I accept 

Sub-Inspector Ro~ch and Hawkins as witnesses of truth. 

I was much impressed by both witnesses. However, I was 

not impressed with the accused and I cannot accept his 

evidence. In p~rticular I do not accept his evidence 

that he was unaware of the braking defects of the car, 

or that he did not apply his brakes on the journey before 

the accident. It is significant that he himself admitted 

that he was awarp that there was a bit of play in the 

teering, and when asked about the brakes h. admitted that 

e had been told that they needed adjustment. I do not laS:! 



II 
~~' 

vlhicle and there was no traffic abput at Pour 1111 
- • < • - ' - • 

and that the only traffic wa. ahead of h~. !Yen .. ," 

if the traffic was lighter than the normal lunch 

hour traffic on the highway, of which I cannot but b. 

aware, it would have caused him on occasions to ,low 

down. Indeed, I do not believe his story that he was 

on his way to visit the steel roller, I consider he 

took the car to go home to lunch. 

I was much assisted by the view. A view is part 

of the evidence, it is in SUbstitution for or 

supplemental to plans, photographs and the like. 

Karamat v. The Queen (1956) App. Cas. 256 - ·The rule 

is that a view is for the purpose of enabling the 

tribunal to understand the questions that are being raised, 

to follow the evidence and to apply it, but not to put 

the result of the view in place of evidence." Per 

Davidson, J. Unsted v. Unsted, (1944) S.R., N.S.W. 

495, cited Scott v. Numurkah COrporation, 91 C.L.R. 

300 at page 313. 

I have stated that I do not accept the accused's 

statement that he did not apply the brakes on the journey 

prior to the accident and as to the state of traffic. 

The view helped me to follow this evidence and to apply 

it and having been over the journey myself, and having 

been myself unimpressed by him as a witness, I am 
satisfied beyond reasonable doubt that he must have applied 

the brake on that journey and then discovered its 

defectiVE condition. I consider that the reason he 
changed down on the long hill at Four Mile was because he 

had no efficient brake appliances and he was aware of 

it, and so found it necessary to change down into second 

gear. He admitted that he was aware that the steering 

had some play in it, but, as I accept Hawkins evidence, 

I am satisfied that he was aware that the steering was 

as loose as Hawkins described. However, I cannot reject 

hi. statement to Roach that the reason why h. c.-e on to 

the wrong side of the roadway"., to overt.1ce the truck, 

that the truck moved up on to the mldcSh of th. road, 

when he thought it would 
.hit his brak •• •• But I 

36') 
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.t.t .. ent either to Ioach or 1n I¥1d tbtt wh 

he hit hh brakes he skidded. There ... no real 

diainution in the .peed of the vehicle and the wen 

tyre marlts on the gravel show that the vehlcle dld 

not skid. On his account to Roach he ••• 90ing .t 

35 miles an hour and he then accelerated to overtake 

the truck. Plainly the brakes were not applied, or 

if they were it was only to a negligible degree because 

the application of the brakes was ineffective to reduce the 

speed of the car, so that when it hit the kerb, the 

speed was sufficient for the car to travel on for a 

further 160 feet or so. 

A number of matters did give me concern. The 

accused had seen others drive the car and return without 

mishap. He was certainly able to drive the car over 
oj 

the journey I ha'le described where he €ould have to 

cope with the hill, bends in the road, and the other 

traffic, and he travelled over three miles without accident. 

If the brakes wer~ as bad as Hawkins described, he would 

need to change into a lower gear or drive slowly or 

keep pumping the ~rake. If he did drive slowly whilst 

he would know tha~ the steering was loose, the car may 

not have developf'i a whee 1 wobbl e, or could it be that 

neither brakes or steering were in as bad a condition 

as Hawkins described? 

As to the ,lccident itself, could it be said that 

he was forced off the road by the truck getting into 

the middl e of the road, and in the emergency was it not 

reasonable for hirl to panic - remembering he was part-Papuan -

and in a black-out, forget about the brakes and steering whilst 

the car careered along out of control? Certainly it was 

ost unfortunate that the vehicle should have been left 

in the yard, in its unroadworthy condition, and available 

for use. 

But I came back to these basic facts - I accept 

the evidence of Hawkins as to the condition of the brakes 

d the steering, that the accused was an experienced 

river, that by reason of the journey he had made he must 

ave been aware 

the steering 

s loose. Ind 

f the condition of the brakes and so far 

ertainly that the steeri 

, he een .'skilful driver 
3,fK 



to have drlvlft the car fOr th. : clhtlftce ht .1 
.1 thout mishap. 

The conclusion I have come to is that Whlft an 

experienced driver such as h •• as found hi ••• lf off 

the bit~.en, the only reason why he did not pull up or 

slow down was that he found he -had no brak... If 
as l think he did 

he did then pan1~what caused h!m to panic was the 

realisation of the unsafe condition of the car of which 

he had been aware, so that cannot excuse him. 

If the truck driver was negligent, that cannot 

excuse the accused so long as the accused's negligence 

was a sub;tantial cause of the deceased's death . 

R. v. CUrphey, 41 Cr.App.R. 78. 

I have decided that in SUbstance I must uphold 

Mr. Croft's submissions. The car was unsafe to drive 

and it was certainly unsafe to drive at 35 m.p. h. then 

to try anc overtake a truck going on to the wrong side 

of the r05d. I further consider that when the truck 

moved to the middle of the road the accused man then 

tried to .]pply his brakes, found that he had no means 

of either stopping or slowing down and he was unable to 

steer the/ehicl e either along the edge of the bitumen 

or along t~e gravel because of the defective steering. 

Certainly ~e was unable to steer the car back on to the 

bitumen and the car went on and down the road . When 

the vehicle struck the kerb and the tyre blew out, it 

became ever, more unmanageable, but the fact that the 

vehicle wOL'ld get out of control in this manner was 

reasonably foreseeable as likely to follow from the car 

being drivrn on the roadway in its dangerous condition. 

So the inj~ry and death of the deceased was a consequence 

of the accused's negligence which could have reasonably 

been foreseen by the accused as a consequence of his 

taking the vehicle on to the roadway in its dangerous 
condition. 

The conclusions of which I am satisfied beyond 
reasonable doubt are as follows 1-

(1) By reason of the defects explained by 13S'L" 
Mr. Hawkins the cal' wa. in an unroadworthy 



to drtft 

(2) That the accused hIVing b.-n told that the 

car's brakes needed adjustment, ••• 

negligent in that he faUed to te,t the 
brakes before he left the workshop 

(3) That in the course of the journey he became 

aware of the defects in the brakes.- he was 

aware that there was excessive play in the 

steering. and he also became aware of the tendency 
to wheel wobble. 

(4) That having discovered the defects in the 

steering and brakes in the car, it was n'9ligent 
for him to have continued driving. 

(~i) That proceeding at 35 m.p.h. or so, and then 

going on to his wrong side of the road to over­

take the truck, he carried out a manoeuvre that 

it was negligent to do, having regard to the 

conditions of the car, of which he was aware. 

(6) The car having got on to the wrong side of the 

road and on to the gravel, the accused man was 

unable to steer it back on to the bitumen or 

along the gravel, or to stop, or to slow down, 

by reason of the defective condition of the car. 

(7 \ As a consequence of these acts of negligence the 

car struck the decealed woman and thus brought 
about her death. 

I t is a question of degree whether the accused's 

negligence amounts to criminal negligence. I am satisfied 

beyond re3sonable doubt that these acts of negligence of 

the accused go beyond a matter of compensation between 

subject and lubject, and show a reckless disregard of the 

safety of others using the high.ays, and to make his 

conduct a crime against the State and deserving of punishment. 
For these reasons I have decided that the acculed should be 
convicted. l~()"Mr 


