
I N  THE SUPREME COURT ) 
1 OF THE TERRITORY OF 

PAPUA AND NEW GUINEA. l 

THE QUEEN -v- BAUWAI GIAVA. 
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PORT MOrnSBY. 

Minogue J. The accused, BAUWAI GIAVA, was arraigned 
10/7/64. before me on an  indictment c h a r g h g  him with t h e  rape 

of a young Aust ra l ian  woman. During the  course of 
t h e  case f o r  t h e  Crown, M r .  Johnson, t h e  Crown S o l i c i t o r ,  

l ed  t h e  evidence of Inspector  Feeney who, a f t e r  r e l a t i n g  
t h e  ea r ly  inves t iga t ions  he made, began t o  give evidence 

of h i s  in te r rogat ion  of t h e  accused BADVIAI. A t  t h i s  
s tage  of t h e  t r i a l ,  M r .  Lalor ,  who appeared f o r  the  

accused, objected t o  my receiving any evidence of t h e  
questioning of BAUWAI on t h e  ground t h a t  t h e  Crown 
had t o  s a t i s f y  me t h a t  any confessional evidence or  
answers by the  accused t o  questioning from which g u i l t  
may be infer red  was or  were vo lun ta r i ly  made. He 
fu r the r  submitted t h a t  even i f  I found such evidence or  

answers t o  be voluntary,  I should exclude it o r  them i n  
the  proper exercise of my d i sc re t ion .  

After  argument, I decided t o  hear t h e  r e s t  of 
t h e  Inspector 's  evidence as on the  voh.dire and, i f  

M r .  Lalor saw fit,  evidence a l s o  from the accused, and 
then t o  hear argument on t h e  admiss ib i l i ty  of t h e  
Inspec tor ' s  evidence. 

It w i l l  be convenient t o  now s e t  out t h e  
circumstances i n  which Inspector  Feeney came t o  q u ~ s t i o n  
t h e  accused and the  evidence t o  which object ion was 

taken. 

The young woman was attacked and i t  was 

al leged raped by two na t ives  i n  a disused a i r c r a f t  
d i spe r sa l  bay a t  Jackson's Airpor t ,  c losely adjacent 

t o  t h e  present a i r s t r i p  a rea ,  a t  about 10.30 a.m. on 
Saturday, 1 6 t h  May, 1964. Within half  an hour of 
the a t t ack ,  Inspector  Feeney took charge of Pol ice 
inves t iga t ions ,  which continued throughout t h e  r e s t  of 



Saturday and were s t i l l  continuing on t h e  morning' of Tuesday, 

1 9 t h  May. Short ly before midday on t h a t  day the  Inspector  and 

a number of pol ice  went out t o  t h e  premises of Papuan A i r  

Transport Limited a t  t h e  a i r p o r t ,  apparently ac t ing  upon some 

information received. There, a f t e r  asking a Mr. Noall 
(BAUWAI1s employer) whether he had any object ion t o  h i s  tak ing  

BAUWAI t o  t h e  Police S ta t ion ,  t h e  Inspector spoke t o  BALM41 
and, according t o  him, s a i d  (speaking i n  Pidgin): "Mr. Noall 
says t h a t  it i s  a l r i g h t  f o r  you t o  come with me. I s  t h a t  
a l r i g h t ? "  t o  which BAUIiAI rep l ied :  "Yes." The accused then 
got  i n t o  the  back of t h e  Police u t i l i t y  t ruck  with two na t ive  
sergeants  and a na t ive  constable.  The Inspector entered t h e  

f ron t  of the  vehic le  with a Sub-Inspector named Br imcour t .  A t  

about midday they a r r ived  at t h e  Boroko Police S t a t i o n ,  some 

four miles d i s t a n t  from Port Moresby, and the accused a l igh ted ,  

whereupon t h e  Inspector ,  i n  h i s  homing,  spoke t o  a Constable 
GURURAU, saying t o  him: "I w a n t  you t o  look a f t e r  t h i s  man. 
Take him up t o  the Barracks and give him a meal. He i s  not 

under a r r e s t .  Should he want t o  go, he can." BAUWAI was 
given a meal and then taken i n  n Police t ruck  i n t o  t h e  pol ice 
s t a t i o n  nt  Port Uoresby. 

The Inspector  a r r ived  n t  t h n t  s t a t i o n  a t  1.35 p.m. 
The prosecut r ix  was a t  t h i s  t ime nt  t h e  s t a t i o n ,  and arrmgements 

had been made f o r  an i d e n t i f i c a t i o n  parade. BAUWAI was asked 
t o  s tand i n  a l ine-up, having f i r s t  been asked t o  remove a khaki 
s h i r t  which he was wearing. I might odd thn t  t h e  prosecutrFx 
had givcn i n  evidence t h n t  t h e  men involved i n  t h e  assaul t  upon 
her were not  wearing s h i r t s .  IIc stood i n  about t h c  cent re  of 
t h e  l i n e ,  which consis ted of twelve nat ives.  She wns then 
brought i n t o  the room, and without much hes i t a t ion  pos i t i ve ly  
iden t i f i ed  the  accused. A t  about 2.25 p.m. another man was 
brought i n  t o  see i f  he could i d e n t i f y  t h e  accused a s  being t h e  
same man as  one he hod seen i n  t h e  v i c i n i t y  of and about t h e  

time of t h e  a s sau l t  on t h e  previous Saturday. He, a l b e i t  with 
a l i t t l e  more d i f f i c u l t y ,  pos i t i ve ly  i d e n t i f i e d  him. 

After  t h i s  i d e n t i f i c a t i o n ,  t h e  Inspector asked t h e  

accused whether he minded coming with him. He went i n t o  t h e  
Inspec tor ' s  o f f i ce ,  whereupon he s a t  down and the Inspector 
offered him a c i g a r e t t e .  This he refhsed, saying t h a t  he d id  
not smoke. I n  t h e  room a l s o  were Sub-Inspector Briancourt and 
a t  l e a s t  one na t ive  sergeant. The Inspector  dcposed t o  having 
sa id  t o  t h e  accused: "Yau m e  not under a r r e s t .  You can go 
if you wmt to.  Do you understand" t o  which t h e  accused 



. . 
r e p l i e d  t h a t  he did. He was then asked h i s  name, address m d  

place of employment, end t h e  Inspector  said: "I am going t o  ask 
you some questions. You do not  have t o  nnswer my questions i f  

you do not want t o ,  Do you understand?'' To t h i s  the  accused 
a l s o  repl ied:  "Yes." He was then  asked i n  d e t a i l  about h i s  

novements on t h e  previous S. I x d a y ,  and he gave 2 de ta i l ed  and 
exculpatory descr ip t ion  thereof ,  A t  3.10 p.a. t h e  Inspector 
again said t o  him: "You a re  not a pr isoner  and you can go i f  you 
wish" t o  which he again rep l ied :  "Yes." The Inspector then 
questioned him fur ther  i n  d e t a i l  about h i s  movements and the  
clothing hc was wearing on t h e  Saturday, He was a l s o  asked about 
h i s  noustache. A t  the  time of the  questioning he was cleran- 

shaven, whereas t h e  prosecut r ix  had s t a t e d  t h a t  on t h e  Saturday 
he had a moustache. H informed t h e  Inspector t h a t  he had shaven 

h i s  moustache on t h e  previous Thursday and was clean shaven on 

the  Saturday morning. A t  3.30 pan. t h e  Inspector asked him: 
" I s  t h a t  t a l k  s t r a igh t?"  To which he rep l ied :  "Yes." The 

Inspector  s t a t e d  t h a t  he read t h e  questions and answers back t o  

h in  and then sa id  t o  him: "We w i l l  go t o  Six-Mile and check your 

s tory .  I s  t h a t  a l r i g h t ? "  To which t h e  accused repl ied:  "Yes." 
T'' Inspec&r thp-g: ''X~KPTR m n d e r  a r r e s t .  Do you 
understand?" He again repl ied:  "Yes. " 1 

A t  3.35 p.m. t h e  accused, t h e  Inspector ,  Sub-Inspector 

Briancourt ,  two na t ive  sergeants  and a na t ive  constable then 
drove t o  Jackson's Airport ,  f i r s t l y  t o  t h e  qua r t e r s  which the  
accused was occupying and then  t o  the  v i c i n i t y  of the  Pa ta i r  

premises. The accused was l e f t  i n  or  near t h e  vehic le  whi ls t  
t h e  Inspector  made fu r the r  enqui r ies  of various people a t  t h e  
a i r p o r t .  A t  4.50 p.m. t h e  Inspector  came back t o  where Chc 
accused was s tanding,  and s i t t i n g  on the  t a i l b o a r d  a t  t h e  r e a r  
of t h e  vehicle  with the  accused standing a few f e e t  away and 
facing him, entered upon t h e  following in ter rogat ion:  

Inspector  : 

Accused: 

Inspector  : 

Accused : 

Inspector  : 

Accused : 

"BAUWAI you a re  not  a pr isoner .  Do you 

understand?" 
"Yes .lt 

"I an going t o  ask you some questions. You 

are  not obliged t o  answer these  questions. 
Do you understand?" 

"Yes. " 

"I have ta lked  t o  Robega. He se id  you walked 

with him a t  10.15 on Saturday from t h e  shop 
t o  t h e  quarters ."  
"I did  not. " 



Inspector  : 

Accused : 
Inspector : 

Accused : 
Inspector : 

Accused : 
Inspector : 

Accused : 

Inspector : 

Accused : 
Inspector  : 

Accused : 

Inspector  : 

Accused : 

Inspector : 

Accused : 

Inspector : 

Accused : 

"He a l so  says you d id  not have these t rousers  
on." (Showing him a p a i r  of shahs which 
the  Inspector had taken from the  accused's 

quar ters ) .  
"I did." 
"Paul says you d id  not help him t o  load the  
car." 

"He i s  t e l l i n g  l i e s . "  
"Paul says t h a t  a t  11.30 on Saturday he saw 
you and together  you went i n t o  Pa ta i r  of f ice  
in town." 

"I d o n o t  h o w t h e  time. 10.30 or11.30." 
"Taubada Tom (Mr. Noall) says you were not 
here when the  Piaggio came i n  a t  11.15 a.m. 
from Taphi ."  

"No, not true." 
"Taubada Tom, Robega and M r .  Van say you had 
a moustache on Saturday, 16th." 

"Lies. " 
" A t  6 a.m. on Sunday, 17 th ,  Mr. Van says he 
saw you with a new h a i r  cut and moustache." 

"Lies. On Friday I had a he i rcut  not Saturday 
and I cut my moustache on Thursday." 

"Robega seys t h a t  on Saturday morning you had 

a moustache and Sunday you had no moustache." 
"Not t rue.  l' 

"Mr. Van and Robega say you had a round-necked 

s ing le t  on on Saturday. l '  

"No, t h i s  s h i r t , "  (pointing t o  the  khaki s h i r t  
he was then wearing). 

"Mr .  Van says on Saturday 16th  you had o ld  
khaki shor t  t rousers  and blue s w i m  trunlcs  on." 

"No, I had a khaki shirt and these blue shorts ."  
(pointing t o  those already ~ roduced) .  

It was then 5.20 p.m. The Inspector ,  i n  cross- 
examination, sa id  t h a t  when he came back t o  the  u t i l i t y  a f t e r  
making h i s  fu r the r  enqui r ies ,  he considered he had su f f i c i en t  
information t o  a r r e s t  the accused and had nt  t h a t  s tage decided 
t o  charge him. After t h e  questioning, the  Inspector t o l d  
the  accused t h a t  he was a r r e s t i n g  him and added t h a t  he was 
going t o  ask him some fu r the r  questions about the  t rouble  
which he was not obliged t o  answer, but t h c t  if he did ho would 
t ake  down the  answers i n  writ in^ and may use them i n  evidence. 
The accused made no immediate reply but a f t e r  a few moments 



sa id :  "I made t h i s  t rouble.  There was a l s o  Aibrose. He 

made it too with me." Ambrose had been arraigned with the  

accused a t  t h e  beginning of the  t r i a l  but had pleaded gu i l ty  

t o  a charge of attempted rape and was then remanded f o r  

sentence. 

The Inspector  then ,  accordine t o  h i s  evidence, warned 

the  accused t h a t  he was not  obl iged t o  say anything but 

anything he d id  say would be taken down i n  wr i t ing  and might 

beiused i n  evidence. BAUWAI sa id  t h a t  he understood t h i s  t o  

be the  pos i t ion  and went on t o  mclce what amounted t o  a complcte 

confession. I n  t h e  course of this he was asked by the  

Inspector  i f  he would show him where YAUWAI ,and APBROSE had 

gone, and a t  5.30 p.m. the  pcr ty  drove i n  t h e  pol ice vehic le  

t o  t h e  v i c i n i t y  of the  d i s p e r s a l  bay and ho there  described i n  

f u r t h e r  d e t a i l  what had happened. A t  5.45 p.m. t h e  par ty  l e f t  

t h e  a i r p o r t  and went back t o  t h c  Port Morcsby Police S t a t i o n ,  

where BAUWAI was formally chcrged. . 
The Inspector  i n  tho course of cross-excmination 

denied t h ? t  B2.UIiAI was i n  custody a t  t h e  time of tho i n i t i a l  

questioning n t  t h e  Police S t a t i o n ,  giving as  h i s  view t h a t  a t  

t hn t  time a l l  he had was evidence of i d e n t i f i c a t i o n  and he 

wanted fu r the r  evidence before he considered t h a t  he had ;! case 1 

against  the accused. 

BAUWAI was ca l l ed  on t h e  v o i r  d i r e  and gave evidence 

t o  t h e  e f f e c t  t h a t  ,?t h i s  place of employment he was comnanded, 

not  roquested, t o  come t o  t h e  Police S t a t i o n  by t h e  Inspector .  

He agreed t h a t  he was given a meal n t  Boroko and t h z t  he 

subsequently went i n t o  t h e  Police S t a t i o n  a t  Port Moresby. 

According t o  h i s  version he was t o l d  t o  en te r  t h c  line-up and 

t o  s tand i n  the  middle thereof  but  no r e a l  quest ion arose as  

t o  t h e  adequacy of e i t h e r  i den t i f i ca t ion .  He then went on 

t o  describe tho conversation i n  the Inspec tor ' s  o f f i ce  cnd t o  

sweor thnt  he understood himself t o  be under r e s t r a i n t  and not 

able  t o  leave t h c  Police S ta t ion .  I should s t a t e  t h c t  BAULIAI 

i s  from the Tapini a rea ,  hns hod one y c c r f s  schooling i n  h i s  

na t ive  lnnguage ilnd hcd been working in Port Morcsby as  a 

labourer  i n  ,and cround a i r c r a f t  f o r  approximately f i v e  years .  

Iie was unable t o  speak English,  clthough he could understand 

n good dea l  of t h e  technica l  terms used a t  h i s  work. I n  

rep ly  t o  a qucs t ion  by M r .  Lalor as  t o  whether he understood 

t h e  Inspector  t o  sny t o  him thn t  he wcs not under a r r e s t  and 

was f r e e  t o  go i f  he wanted, he said:  "Suppose he speak t o  

me in t h i s  m~anner my wife and two chi ldren  were wait ing outside 



and I would hove gone but  he d id  not speak t o  me i n  t h i s  way." 

Later  he said: "I could not  go, t h e  Police Sergeant was 

standing on one s ide  and the  Inspector  on t h e  other  and he aslccd 

me why I d id  t h i s  th ing  on Saturday morning." He d id  not  

disagree with the  substance of t h e  questions and answers a t  t h e  
Police S t a t i o n  and, in f a c t ,  Fn cross-examination admitted t h n t  

he had given h i s  answers f o r  t h e  purpose of misleading t h e  

Police and i n  order t h a t  they should not  suspect him of being 

involved i n  t h e  a t t cck  on the  prosecutr ix.  He t o l d  l i e s  t o  
t h e  Police and t o l d  l i e s  f o r  t h e  purpose, as  he s a i d ,  of "hiding 
it." No complaint was made by him of any pressure brought t o  

bear or  any t h r e a t  or  inducement being offered t o  him. He 

ogreed subs tan t i a l ly  with t h e  Inspec tor ' s  vers ion  of the  
journey t o  and t h e  delay a t  t h e  a i r p o r t  and swore t h a t  a f t e r  

t h e  Inspec tor ' s  r e tu rn  t o  h i s  vehic le  he said:  "You a re  
standing i n  the  middle and t h e r e  a re  a number of witnesses i n  
a c i r c l e  around you. They a re  a l l  witnesses against  you. 
They a re  pushing ngainst you. You do not hnve a witness. 
You make kalabus." He then  went on t o  s t a t e  t h a t  h i s  sk in  
shook and Sergeant Raufin (one of t h e  na t ive  sergeants)  said:  

"You a re  shivering,  I th ink  you have been molcing t h i s  t rouble."  
Sergeant Raufin, he s a i d ,  spoke s trongly t o  him, and he 
rep l ied :  "Yes, I made t h i s  t rouble."  Upon being asked why he 
sa id  t h i s  t o  Sergeant Raufin, he said:  "No good t h a t  I was 

shivering and they  mny push me about so I spoke this way." 
He wont on t o  explain t h a t  by "push about" he d id  not mean 
t h a t  he feared physical  violence. He ngrecd t h c t  t h e  Inspector  

had then administered the  caut ion t o  which the Inspector had 
deposed, and t h n t  he went on t o  give t h e  Inspector a version of 

what happened, although one t h a t  was ne i the r  so de ta i l ed  or  so 
incriminat ing as  t h e  one deposed t o  by the  Inspoctor. He 

denied t h a t  a t  any time other  than t h i s  caution a t  5.30 p.m. 

had t h e  Inspoctor t o l d  him t h a t  he was a t  l i b e r t y  not t o  
answer m y  quest ions o r  a t  l i b e r t y  t o  go h i s  own way. 

I then  heard argument on the  a d n i s s i b i l i t y  of both 
t h e  interview a t  t h e  Police S ta t ion  and the subsequent 
questioning and confession a t  t h e  a i rpo r t .  I admitted a l l  
t h e  evidence objected t o ,  s t a t i n g  t h a t  I would publish my 
reasons subsequently, which I now proceed t o  do. 

Mr. Lalor repeated h i s  object ion t o  t h i s  evidence 
on t h e  two grounds t h a t  t h e  statements made by t h e  accused 
were not  sFiown t o  be voluntary and t h a t ,  even i f  voluntary,  
they should be excluded i n  t h e  proper exercise of my d i sc re t ion .  



A t  f i r s t  s igh t  I had some d i f f i c u l t y  i n  seeing how 

e i t h e r  conversation p r i o r  t o  the  confessional statement was 

adz i s s ib l e  e t  a l l  on t h e  ground of relevance. However, on 

r e f l e c t i o n  I f e l t  t h a t  such evidence could well  be admissible. 

A t  t h i s  s tage  of the  t r ia l  I was not  aware of what t h e  

defence was or  would be. On ordinary pr inc ip les  the 

evidence of t h e  p r o s e c u t r k  requi red  corroboration. Fa lse  

denia ls  by t h e  accused t o  the  Police i n  the  course of 

i nves t iga t ion  can amount t o  corroborat ion,  and one of t h e  

purposes i n  leading t h e  evidence of t h e  employees of Pa ta i r  

could wel l  be t o  show t h e  accused's deninls  t o  be fo lse .  See 

R. v. Tripodi (1961) V.R. 186. Further  evidence of the  

conduct of t h e  in t e r roga t ion ,  including t h e  accused 's  

r e i t e r a t e d  den ia l s  and subsequent confession, may well  go t o  

t h e  weight t o  be ascribed t o  t h e  confessional evidence, i f  

admitted. Accordingly I did not c a l l  f o r  fu r the r  argument 

on t h i s  aspect and proceeded t o  consider only t h e  grounds of 

r e j e c t i o n  urged upon me by M r .  Lalor. . 
Johnson contended t h a t  t he re  was no bas i s  f o r  

hearing on t h e  v o i r  d i r e  evidence of the  convorsotions c t  

t h e  Police s t a t i o n  i n  t h e  e a r l y  afternoon because, so he s a i d ,  

none of it was confessional and t h e r e  was no bas i s  f o r  l 
excluding such evidence e i t h e r  under s t a t u t e  or  a t  comrcon law. 

F i r s t l y ,  he sa id ,  t h a t  t h e  r u l e s  a s  t o  the  oxclusion of 

statements made by an accused person unless  s h o w  by the  Crown 

t o  be voluntary did not and could not apply t o  t h e  statements 

made by SAUWAI because such r u l e s  only applied t o  s t a t even t s  

which were e i t h e r  confessions i n  the  t r u e  sense, o r ,  which 

wore confessional i n  t h e i r  nature.  Next he sa id  t h a t  t h e  

d i s c r e t i o n ,  which has come t o  be regarded as  res id ing  i n  a 

Judge t o  exclude stotements made by accused persons where t h e r e  

has been a breach of t h e  Judges'Rules on the  p a r t  of t h e  

Polico,  appl ies  only where those  statements thenselves a re  

ccpable of being construed as admissions i n  some way 

implicat ing t h e  accused person i n  t h e  offence charged. And 

t h a t  was not  the  case here because on m y  view, the  s t a t e m n t s  

of BAmiAI a t  t h e  Police S t a t i o n  were a l l  exculpatory i n  
t h e i r  na ture  ,and intended t o  be so. 

He submitted m r t h e r  t h a t  with regard t o  t h e  l a t e r  

i n t e r roga t ion  and subsequent confession I should be s a t i s f i e d  

t h a t  t h e  confession was vo lun ta r i ly  made and there  was no 

case f o r  the  exerc ise  of my d i s c r e t i o n  t o  exclude my of t h e  

evidence. 

I n  my opinion M r .  Johnson i s  r i g h t  i n  h i s  f i r s t  



contention. It i s  t r u e  t h a t  Lord Sunner in &&him v. 
The King (1914) A.C. 599 made use of o very general 
expression when he sa id  a t  pp. 609-610: "It has long been 
es tab l i shed  as a pos i t i ve  r u l e  of English cr iminal  law, t h a t  
no statement by m accused i s  admissible i n  evidence against  
h i n  unless  if i s  shewn by t h e  prosecution t o  have been a 
voluntary s t a t e m n t  ........'l But it i s  c l ea r  t h a t  i n  t h a t  

case he was considering what w c s ,  i n  e f f ec t ,  a full confession 
and t h e  r u l e ,  I th ink ,  f inds  proper expression i n  t h e  words 
of Dixon J. (as  he then  was) i n  &Dermott  v. The- (1948) 
76 C.L.R. 501 a t  p. 511, when he says: " A t  common law a 
confessional statement nade out of court by m accused person 
may not be admitted i n  evidence aga ins t  him upon h i s  t r i a l  f o r  
t h e  crimo t o  which it r e l a t e s  unless  it i s  shown t o  have been 
vo lun ta r i ly  made. " 

The 35th Edi t ion  of Archbold's Criminal P l e ~ d i n g  
Evidence & Prac t ice  when deal ing with admissions and confessions 
s t a t e s  the  comon law r u l e  but throughout the  sec t ions  r e l a t i n g  
t o  t h e  r u l e  cons is ten t ly  nakes use of the  word !'confessions1' 
and not  t o  statements general ly.  And it i s  c l ea r  from a 
reading of t h e  jo in t  judgnent of t h e  Court i n  The King v. Lee 
(1950) 82 C.L.R. 133, t h a t  the  type  of statement t o  be 
r e j ec t ed  on the ground of non-voluntariness i s  a confessional 
statement. In Attorney-Genernl f o r  New South Males v. 
Martin (1909) 9 C.L.R. 713, t h e  Judges then c o n p r i s i n ~  t h e  
High Court regarded t h e  comon law r u l e  as  being r e s t r i c t e d  t o  
confessioncl evidence, e.g., see G r i f f i t h  C . J .  a t  p. 722, Barton 
J. a t  3 .  727 and OIConnor J ,  a t  pp. 731-732 said: "The r e a l  

s t r eng th  o-C thc  case aga ins t  t h e  pr i soner  i s  t h a t  t h e  
s t a t eaen t  in  t h i s  case i s  not a confession within t h i s  ueaning 
of t h e  comon law pr inc ip le .  There are many de f in i t i ons  of 
what w i l l  amount t o  a confession f o r  t h e  purposos of t h e  r u l e  
1 considering. They n l l  agree i n  t h i s ,  t hn t  i t  must be 
e i t h e r  a d i r e c t  admission of g u i l t ,  or  of some f a c t  or  f a c t s  
which may t e n t  t o  prove t h e  p r i sone r ' s  g u i l t  a t  t h c  t r i a l .  
The s ta teoont  i n  quest ion i s  c e r t a i n l y  not a d i r e c t  adclission 
of g u i l t ,  nor does it adni t  m y  fnc t  o r  f a c t s  which nay tend 
t o  prove t h e  pr i soner ' s  g u i l t  a t  t h e  trial. On t h e  contrary 
a l l  t h e  f a c t s  s ta ted  a re  exculpatory." The Court,  i n  t h a t  
case ,  Was considering whether a s t a t enen t  nade by t h e  
accused should be excluded under the  provision of t h e  (&&S 

Act 1900 (New South Wales) Sec t ion  401, which provided t h a t  
no confession, admission or  s t a t enen t  should be a d ~ i i s s i b l e  
aga ins t  m accused porson i f  it had been induced BY W 



untrue representa t ion ,  t h r e a t  or  promise. Isaacs J. a t  p. 734 
went fu r the r  than h i s  brother  Judges, and applying the  m a x i m  
"nosci tur  a soc i i s "  held t h a t  f o r  a statement t o  be within 
t h e  sec t ion  it must contain something incriminating. And i n  
r e fe r r ing  t o  t h e  common law r u l e  he r e fe r r ed  t o  it as  l'...  t h e  
p r inc ip l e  of pro tec t ion  which t h e  common law has thrown around 
a pr isoner  t o  guard him agains t  a confession gained under the  
inf luence of a t h r e a t  o r  promise . . . ' l  Accordingly, I am of 
t h e  opinion t h a t  evidence of t h e  in t e r roga t ion  a t  the  Police 
s t a t i o n  cannot be r e j ec t ed  on the  ground of non-voluntariness. 
S t i l l  l e s s  can i t  be r e j ec t ed  under sec t ion  68 of t h e  Evidence 
Ordinance of Papua which enacts:  "No confession whlch i s  
tendered i n  evidence i n  any criminal  proceeding s h a l l  be 
received which has been induced by any t h r e a t  or  promise by 
some person i n  au thor i ty  and every confession made a f t e r  any 
such t h r e a t  o r  promise s h a l l  be deemed t o  have been induced 
thereby unless  t h e  contrary be shown." I understood M r .  Lalor 
t o  be f a i n t l y  arguing that t h i s  s ec t ion  had appl ica t ion  bu t ,  i n  
my view, I can see nothing i n  t h e  words of the accused a t  t h e  
Police S t a t i o n  which could i n  any way cons t i tu t e  a confession. 

However, although t h i s  evidence objected t o  i s  not  
confessional i n  na tu re ,  I am of opinion t h a t  it i s  proper t o  
consider whether there has been a breach of what have come t o  
be known as  t h e  Judges' Rules i n  the  method of in te r rogat ion  
used by Inspector Feeney, and f o r  t h a t  purpose M r .  Lalor was 
e n t i t l e d  t o  ask t h a t  evidence be heard on t h e  v o i r  d i re .  For 
I am a l so  of opinion t h a t  t h e  operat ion of these  r u l e s  i s  not 
confined t o  confessional statements o r  admissions. The Judges 
i n  &gland i n  1912 framed o r  approved of r u l e s  f o r  t h e  guidance 
of t h e  Police i n  t h e i r  enquir ies .  Thesc were fu r the r  
reviewed in l930 and have found t h e i r  way i n t o  the  Standing 
Orders i n  most of t h e  Police Forces of t h e  S ta t e s  of Austral ia  
and, I understand, a r e  e i t h e r  contained i n  the Standing Orders 
of t h e  Constabulary of t h i s  Te r r i to ry  o r  i n  c i r c u l a r  
i n s t ruc t ions  i ssued  t o  members of t h i s  Force. The p rac t i ce  
became s e t t l e d  i n  England of excluding confessionnl statements 
made t o  o f f i c e r s  of the  Police if it i s  considered upon a 
review of t h e  circumstances t h a t  they have been obtained i n  an 
improper manner. "The abuse of the  power of a r r e s t  by using 
t h e  detent ion of t h e  accused person as  an occasion f o r  securing 
from him evidence b.y admission i s  t r ea tod  as an impropriety 
ju s t i fy ing  excluding t h e  evidence. So i s  ins is tence  upon 
quest ions or  an attempt t o  break down or  qua l i fy  t h e  e f f e c t  of 
an accused person's statement so f a r  as  it may be exculpa.tory." 



See  Dixon J. in McDermott v. The IVne, (supra) a t  p. 513. 

The re levant  r u l e  in t h i s  case i s  Rule 3 "Persons in custody 

should not be questioned without t h e  usual  caut ion being 
administered," with i t s  f u r t h e r  explanetion i n  l930 t h c t  

"Rule 3 was never intended t o  encourage or  au thor ise  the  

questioning or  cross-examination of a person i n  custody a f t e r  
he has becn cautioned on t h e  subjec t  of t h e  crime f o r  which he 

i s : i n  custody, and, long before t h i s  r u l e  was formulated and 
s ince ,  it has been the  p r a c t i c e  f o r  the  judge not t o  allow m y  

answer t o  a quest ion so improperly put t o  bo given i n  evidence." 

Mr. Lolor ' s  argument amounted t o  t h i s ,  t h a t  a t  the  

time thc questioning began a t  t h e  Police S t a t i o n ,  BAUWAI was 

a suspect 2nd c l e a r l y  i n  custody; t h a t  ho would not have becn 

allowed t o  leave t h e  Police S t a t i o n  and t h a t ,  even assuming t h e  
caut ion t o  have been administered, which he d id  not concede was 

t h e  case,  t h e  questioning by t h e  Inspector was c l e a r l y  i n  breach 

of t h i s  ru le ;  t h a t  the  questioning was f o r  t h e  purpose of 
obtaining evidence against  BAUlJAI and t h a t  it was an improper 
exercise of the  Police powers. Ho reminded me of BAWAI's 
evidence, t h z t  he had not  b e e n t o l d  a t  t h e  Police S t a t i o n  t h a t  

he need not answer questions. I m of opinion t h a t  BAUWAI was 
I n  custoay i n  t h e  sonse r e fe r r ed  t o  by Willinms J. in 
R. v. Smith (1956-1757) 97 C.L.R. l 0 0  a t  p. 129, where he 
says: "The term 'in custody' i n  t h e  Judaes'  Rules i s  not a 

term of a r t .  It i s  not  confined t o  a person who has been 

a r r e s t e d  a f t e r  a charge has been prefer red  cgainst  him. Any 
person who i s  taken t o  a po l i ce  s t a t i o n  under such circumstances 

t h a t  he bel ieves t h a t  he must s t a y  the re  i s  i n  the  custody of 

t h e  police. He may zo only i n  response t o  an inv i t i l t ion  from 

t h e  pol ice t h a t  he should do so and t h e  pol ice may have no 
power t o  de ta in  him. But i f  the  pol ice  ac t  so as t o  nalce him 

t h i n k  t h a t  they c~an de ta in  him he i s  i n  t h e i r  custody." m d  

i n  t h e  sense used by Smith J. in R v. Amad (1962) Q.R. 545 
a t  p. 546. I accept Inspector  Feeney's evidence t h e t  he t o l d  
BAUWAI t h a t  he was not under a r r e s t  and t h a t  on more than  
one occasion he t o l d  him t h a t  he need not answer any ques t ions ,  

but  I an not  s a t i s f i e d  t h a t  BAWAI e l e c r l y  understood t h a t  

he was f r e e  t o  go nor t o  r e f r a i n  from answering questions. 
1 have sa id  before on severa l  occasions t h a t  where a Police 

Officer i s  deal ing with an uneducated na t ive  and, more 
p a r t i c u l a r l y ,  as  t h i s  case l a t e r  showed, a na t ive  from a 
pr imi t ive  a rea ,  he should exercise p a r t i c u l a r  care t o  ensure 
t h a t  t h e  nz t ive  f u l l y  apprec ia tes  h i s  r i g h t  t o  remain s i l e n t  



upon in ter rogat ion .  Having had some l i t t l e  experience i n  

t h e  personal questioning of na t ives  and i n  the observation of 

witnesses being questioned i n  Court and, f u r t h e r ,  of t h e  

def ic ienc ies  of Pidgin as  a language, I r e i t c r a t e  the  necess i ty  
f o r  t h i s  care.  I am not s a t i s f i e d  t h a t  BAUliAI f u l l y  
appreciated t h a t  he was f r e e  t o  leave t h e  Police S t a t i o n  or  

t h a t  he was f r e e  t o  refuse t o  answer any questions put t o  h in ,  
and consequently I hold t h a t  Rule 3 of t h e  Judges1 Rules i n  
t h i s  instance was not observed. But t h a t ,  of course, does not 

conclude t h e  matter.  I hold t h e  pos i t ion  t o  be i n  t h i s  
Te r r i to ry  as  it i s  in England and, i n  my understanding, a l l  of 
t h e  S ta t e s  of Austral ia ,  t h a t  t h e  Judge has a d i sc re t ion  t o  

r e j e c t  statements mode t o  Police Officers by accused persons 
i f  improper or  unfair  methods a re  used by Police Officers i n  

in te r rogat ing  suspected persons o r  persons i n  custody. See 

The IUng v. Lee (supra) a t  pp. 1.50-151. A breach of t h e  . 
Judges' Rules may cons t i tu t e  "improper" or  "unfair" methods but  

it does not necessar i ly  do so ,  although such l i g h t  appear t o  be 
t h e  pos i t ion  i n  England from t h c  case c i t ed  t o  me by Mr. Lalor 

(R. v. Wil l imson , (The Times Newspaper, November 26th, 1963 ) ) . .. . 

But, of course, t h e  f a c t  t h a t  t h e r e  has been some impropriety 
on t h e  pa r t  of the  Police does not  c a s t  upon the  Crown t h e  onus 
of s a t i s fy ing  a Judge t h a t  it had no such e f f e c t  as  t o  make it 
unfa i r  t o  admit t h e  statement in  question. A s  t h e  Court s a i d  
i n  R. v. Le2 (supra)  a t  pp. 152-153: "The d i sc re t ion  r u l e  
represents  an exception t o  n r u l e  of law, and we th ink  t h a t  
it i s  f o r  t h e  accused t o  br ing himself within the  exception. 
We have ca l l ed  a t t e n t i o n  t o  t h e  grea t  breadth of the conoon law 
r u l e  t h a t  n s t a t eaen t  i s  not admissible unlcss  it i s  proved t o  
be voluntary. If i t  i s  proved t o  be voluntary then it i s  

prima f a c i e  admissible. It i s  adniss ib le  as  a matter of low 
unless  reason i s  shown f o r  r e j ec t ing  it i n  t h e  exercise of 
discret ion."  Other thnn the  impropriety t o  which I have 

refer red ,  I can see no other  evidence i n  t h i s  case of improper 
o r  unfa i r  methods. Thcre was no suggestion, nor do I th ink  
t h e r e  could have been, of t h e  Inspector  over-bearing BAUIJAI 

in m y  w?y. BAUWAI himself admits t h a t  he was nslccd t o  be 
seated and was, i n  e f f ec t ,  made as  comfortable as could be. 

Re was a l e r t  and a l i v e  t o  h i s  danger and h i s  mind was working 

o rd ina r i ly ,  and perhaps ex t ra-ord inar i ly  , well,  I asked 

myself t h e  quest ion inp l i ed ly  proposed by Mansfield C.J. i n  R.. 
Nichols,  Johnson & Aitcheson (1958) Q.S.R. 200 a t  p. 208 whether 

i n  t h e  obtaining of evidence i n  breach of the  Judges' Rules,  



t h e r e  i s  anything which could be sa id  t o  be improper o r  

u n f a i r  t o  t h e  prisoner  t o  t h e  ex tent  t h a t  it i s  i n  the  i n t e r e s t s  

of j u s t i ce  t h a t  t h e  evidence should be excluded, and I ,answered 
t h a t  quest ion by saying t h a t  I could see nothing inproper or  
un fa i r  t o  the . ex ten t  t he re  r e fe r r ed  to .  Accordingly I 
admitted t h e  evidence of t h i s  conversation or  interrogat ion.  

I cone now t o  the  questioning a t  the  a i rpo r t  terminal  

l q t e  i n  t h e  afternoon. M r .  Lalor urged t h a t  both the  
questioning of BAUWAI and h i s  answers and h i s  subsequent 
confcssion should be r e j ec t ed  - the l a t t e r  on the  graund t h a t  

I should not be s a t i s f i e d  t h a t  it was vo lun ta r i ly  made, but t h a t ,  
even if I were so s2.tisfied, I should r e j e c t  both it and the  

preceding questioning on t h e  ground t h a t  t he re  had been n 

f l ag ran t  breach of t h e  Judges' Rules and t h a t  I should exercise 

ny d i sc re t ion  i n  favour of t h e  accused. There a re  some 
aspects  of the  questioning a f t e r  Inspector Feeney had m d e  h i s  

a 

enqui r ies  which d is turbed  ne. In the  f i r s t  p lace ,  t he re  can 
have been no cloubt i n  anybody's oind t h a t  a t  t h i s  time BAUWAI 

was i n  custody. The Inspector ,  i n  e f f e c t ,  said t h a t  he had 
s u f f i c i e n t  information wherewith t o  a r r e s t  BAWAI and he 
would not h w e  released hin a t  the  s tage  when he began h i s  1 
questioning. The l a t t e r  hnc by t h i s  t i n e  been i n  a t  l e a s t  

the  conpnny of the  Police f o r  9qme f i v e  hours. The questioning 

was c l ea r ly  contrary t o  t h e  Judges1 Rules and, although t h e  
Inspector  s a id  t h a t  he f e l t  he should give t h e  accused t h e  
opportunity t o  fu r the r  d e t a i l  h i s  movemonts on the  Saturday 

morning and tho r igh t  t o  deny mything which ho nay put t o  h i a ,  
I f i n d  it hard t o  regard t h e  questioning as anything other  

than an attempt t o  break down t h e  accusedls res i s tance .  
There i s  fu r the r  the  evidence of t h c  accused on the  v o i r  d i r e  

t h a t  t h e  Inspector t o l d  him t h a t  he was standing i n  t h e  n i d s t  

of a c i r c l e  composed of t h e  witnesses against  him who were a l l  

pushing against  him and t h a t  he d id  not have a witness and, 
f u r t h e r ,  t h a t  Sergeant Raufin then said: "You a re  shivering,  

I th ink  you have been making t h i s  t rouble."  The Inspector  
denied t h e  whole of t h i s  evidence. I am a t  a l o s s  t o  

understand why i n  circumstances such as  these  where an a t t a c k  
was being made on t h e  Crown evidence, where t h e  evidence was 
of a v i t a l  nature and where corroborating evidence was, o r  

should have been, ava i l ab le ,  it was not ca l led .  F a i l u r e  t o  
c a l l  such evidence must c rea t e  some suspicion i n  t h e  nind 
of the  t r ibuna l  t h a t  something i s  being suppressed. A t  t h i s  
s tnee  t h e r e  was no need f o r  t h e  Inspector  t o  ask any f u r t h e r  



questions. A l l  he need have s a i d  was: "I have seen a l l  

these  men t h a t  you spoke of and ta lked  t o  then. I do not 

be l ieve  your s tory  and I an going t o  a r r e s t  and charge you," 
o r  words t o  t h a t  e f f e c t ,  then ,  having administered the  caution 
BAUWAI could hzve been asked d id  he wish t o  make a statement. 

But in the  end I decided t o  admit t h e  evidence of t h i s  

conversation and of t h e  subsequent confession. I am 
s a t i s f i e d  t h a t  no other  form of pressure was held out against 
BAUWAI, and I accept t h e  Inspector 's  denia l  of having sa id  

anything t o  h i n  about being i n  a c i r c l e  and pushed against .  

And, even i f  Sergeant Raufin had made the  remarks t o  which 
BAUWAI deposed, I c m o t  f ind  any h in t  of th rea t  o r  inducenent 

i n  these remarks. I respect fu l ly  agree with what was sa id  
by Their Lordships i n  Saarkes v. The Queen (1964) 2 W.L.R. 

566, as  t o  the  continued operat ion of an inducenent t o  confess 
desp i t e  a caution having been administered and understood by . 
t h e  accused. But t h i s  i s  a very d l f f e rcn t  case from t h a t  m e ,  
and Their Lordships remarks were, of course, nnde i n  the  l i g h t  

of the  f a c t s  .of t h a t  case. I cannot see here any inducenent 

i n  the  shape of a t h r e a t  or  promise and, in  the  end, I c a m  t o  
the  conclusion t h a t  the  accused decided t o  confoss because, 1 

t o  put it col loquia l ly ,  he r ea l i sed  t h a t  the  gane was up. I 
an s a t i s f i e d  on h i s  own admission i n  the  witness box t h a t  he 

heard and understood t h e  caution given t o  h in  and t h a t  a t  t h i s  
s tage he was aware of h i s  r igh t  t o  renain s i l e n t  i f  he chose. 

Having heard the  evidence given during the  t r i a l  of the  persons 
who had boon interviewed by the  Inspector on t h a t  day, I m 
s a t i s f i e d  tha t  BLUWAI rea l i sed  t h a t  h i s  attempts t o  throw 
t h e  Police off the  scent had f a i l e d .  I therefore cane t o  
the  conclusion t h a t  the  confession wns voluntar i ly  nade nnd 
t h a t  t h e  f i n a l  ques t ionhg  by the  Inspector had l i t t l e ,  i f  
anything, t;o do with BliWAIls decision. Accordingly the  

defence f a i l e d  t o  show me t h a t  t h e r e  was such a degree of 
impropriety as  t o  requi re  t h e  exclusion of the  testimony as  
t o  the  pr i soner ' s  in ter rogat ion  and subsequent admissions, 
and I decided t o  adni t  a l l  t he  evidence t o  which object ion was 
taken. 


