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The accused person, Harold C y r i l  H i l l ,  i s  

charged t h a t  on o r  about t h e  seventeenth day of 

September, 1963, he unlawfully k i l l e d  one PILIPO-SWANSON, 

t h a t  i s  t o  say t h a t  he k i l l e d  him i n  such circumstances 

a s  did not  c o n s t i t u t e  wi l fu l  murder or  murder but s t i l l  
unlawfully and so committed the  crime of manslaughter 

under sec t ion  303 of t h e  Criminal Code. 

A t  t h e  ma te r i a l  time t h e  accused was t h e  

manager of Sewai ta i ta i  P l an ta t ion  on Normanby Is land ,  

some e ight  hours walking d is tance  f r o m  Zsa 'ala ,  t h e  

Administration s t a t i o n  on t h a t  i s l and ,  and P i l i p o ,  

t h e  vict im,  was his "boss-boy" there .  

Q u i t e  a bond exis ted  between these  two people. 

P i l i p o  had been the  accused's "boss-boy" f o r  f i v e  years  

while he was managing another p lanta t ion  and when t h e  

accused commenced h i s  employment a t  Sewai ta i ta i  i n  

February, 1963, he took P i l i p o  with h i m  because of 

h i s  f a i th fu lness  and loyal ty.  

I n  t h e  evening of t h e  17 th  September t h e  

accused had P i l i p o  with him i n  his lounge t o  d iscuss  

a p lanta t ion  labour matter  and l a t e r  F i l i p o  joined 

t h e  accused i n  having a dr ink  with Arebi, t h e  na t ive  

captain of a small v e s s e l  t h a t  had ca l l ed  a t  t h e  

p lanta t ion  t h a t  evening. 

I n  t h e  accused 's  house t h e r e  were a l s o  

th ree  house-boys, who were concerned in preparing 



h i s  evening meal. \#hen this was ready a t  seven 

o lc lock  t h e  accused did not  s i t  a t  h i s  din&g t a b l e  

but had h i s  meal s i t t i n g  i n  h i s  arm chair .  k reb i ,  

t h e  capta in ,  was s i t t i n g  i n  another arm cha i r  opposite 

the  accused and P i l i p o  was s i t t i n g  on the  f loo r .  

Nearby thc re  was a t a b l e  on which t h e r e  were a r d i o  

end a tape recorder .  

Havins had his meal the  accused went t o  

interview some twelve labourers ,  who, 80 P i l i p o  had 

t o l d  h i m ,  were waiting t o  sec  h i m  just  outside t h e  

t a l l  wire fence t h a t  enclosed h i e  house and grounds 

from t h e  p lanta t ion  i t s e l f .  These labourers  were 

requi r ing  o r  demanding t o  be paid-off by the  accused 

and this he had no i n t e n t i o n  of doing, a t  l e a s t ,  he 

had no i n t e n t i o n  of paying-off a l l  of them. Before 

going t o  them t h c  accused took h i s  7.65 (o r  3 2 )  

c a l i b r e  self- loading M.A.B. p i s t o l  from a drawer in 

which hc kept it i n  h i s  bedroom u p s t a i r s  in t h e  house 

and he stuck it in t h e  waist-band of his t rousers .  He 

says t h a t  he did t h i s  bccause P i l i p o  had t o l d  h i m  t h a t  

t h e  labourers  had t h c i r  bush knives with them and he, 

the  accused, bcl ievsd t h a t  t h c i r  a t t i t u d e  was h o s t i l e .  

The interview was s a t i s f a c t o r i l y  and 

e n t i r e l y  concluded and the  labourers  returned t o  

t h e i r  quar te rs  some 800 t o  900 ymds  away from t h e  

back of the house. 

The accused nnd P i l i p o  rs turned  t o  Arebi 

ancl t h u i r  places i n  t h c  lounge. Thc th ree  house-boys, 

who mcanwhilc had c leared  m a y  t h e  dining th ings ,  came 

from t h e  lcitdhen and joined them, s i t t i n g  with P i l i p o  

on t h c  f l o o r  of t h e  loungc room. 

Upon re turn ing  t o  h i s  ohai r  t h e  accused put  

h i s  p i s t o l  on m o t h e r  c h a i r ,  which he had i n  f ron t  of 
him t o  support h i s  f ee t .  

!t h i s  i n v i t a t i o n  a d  i n s t r u c t i o n  the  

throe  houso-boys were cach given a  b o t t l c  of boer 

m d  t h e  accused, Arebi and P i l i p o  continued t o  take  

t h e i r  drink. 

Tho accused plcycd h i s  tape  recorder,  



recording and playing back t h e  voices of the  na t ives  

and l a t e r  playing music which he had recorded by tape  

f rom h i s  radio.  It seems t h a t  a most pleasant  evening 

was being enjoyed by a l l  thcse  people u n t i l  Sami, one 

of t h c  house-boys, who had l e f t  t o  go t o  h i s  quar te rs ,  

returnod explosively i n t o  t h i s  agreeable atmosphere. 

The labourers  a t  h i s  qua r t c r s  had jus t  made fun o f  
him because of something Ginger, another of t hese  

house-boys, had sa id  about h i m  t o  them and he returned 

and angr i ly  abused and assaul ted  Ginger. 

The accused, who appears t o  have been 

concerned a t  t h i s  outburst  i n  h i s  house, eventually,  

and a f t e r  h i t t i n g  Sami with h i s  open hand, succeeded 

i n  quie t ing  him and he caused Sami and Ginger t o  

shake hands. 

A t  some s tage ,  e i t h e r  before he had made 

Sami and Ginger shake hands or  a f t e r  t h e  dis turbance 

between them was over, he accused took h i s  p i s t o l  

from the cha i r ,  walked from t h e  lounge sec t ion  of 

t h e  room through t h e  dining sec t ion  t o  h i s  f r o n t  

door and, standing jus t  within t h e  open doorway 

and fac ing  i n t o  t h e  n igh t ,  he f i r e d  two shots  t o  

h i s  f ron t .  He then returned t o  h i s  lounge and, the  

tape on t h e  recorder  jus t  about being run out,  he 

replaced it and resumed h i s  seat .  

A l i t t l e  while l a t e r  t h e  dead body of 

P i l i p o  with a b u l l e t  wound i n  his forehead and ly ing  

outside and near  t h e  f ron t  doorway was found by one 

of the  house-boys. The evidence a s  t o  jus t  exac t ly  

where i t  was i s ,  l i k e  much of t h e  evidence in t h i s  

t r i a l ,  con f l i c t ing  but tpking t h e  accused 's  evidence 

as well a s  some of t h e  na t ive  evidence, t h e  body was 

s l i g h t l y  t o  the  r i g h t  of t h e  doorway and the  neares t  

pa r t  of i t  t o  t h e  doorway was some th ree  t o  fou r  f e e t  

f rom t h e  doorway. 

It i s  not  and could not  be disputed t h a t  

one of the  bwo b u l l e t s  f i r e d  by t h e  accused entered 

P i l i p o ' s  head through h i s  forehead and k i l l e d  him, 

e i t h e r  instnntaneously o r  almost instantaneously.  

Tj; i s  ;lot a l lcgcd by the  Crown t h a t  t h e  



accused lmew t h a t  P i l i p o  wes i n  f ron t  of h i s  p i s t o l  

when he f i r e d  o r  t h a t  t h e  accused f i r e d  intentionally 
t o  hit o r  k i l l  P i l i po .  That would be w i l f u l  murder 

and t h e  charge i s  only manslaughter. It i s  t r u e  t h a t  

upon such a charge i t  may appear during the  t r i a l  
t h a t  i t  i s  a case of w i l f u l  murder, in which event 

a jury, or  d Judge ac t ing  a s  a jury, may f ind  w i l f u l  

murder but  must r c tu rn  a v e r d i c t  of manslaughter. 

Although :I ready so lu t ion  of some of t h e  

mysterics immediately surrounding t h e  death of 

P i l i p o  would be t o  say t h a t  it must be 3 case of 

w i l fu l  murder, the  Crown agrees t h a t  t h a t  course 

would be improper i n  this t r i a l .  Although I, as a 

jury, may consider t h e  p r o b a b i l i t i e s  a s  woll a s  t h e  
evidcncc and I may draw inferenccsfrom t h e  evidence, 

I may not  go beyond inference  t o  what i s  merely 

suspicion. It i s  pa r t  of t h e  glory of our l e g a l  

system t h a t  an accused person must be t r i e d  upon 

evidence and t h e  p r o b a b i l i t i e s  ,and inferences 

reasonably a r i s i n g  from t h a t  evidence. It would be a 

dunia l  of o& p r inc ip l e s  of j u s t i ce  t o  t r y  him upon 

suspicion m d  speoulation. 

I n  t h i s  connection it i s  f a i r  t o  r c c a l l  

t h a t  t he re  was a bond of l o y a l t y  betwecn the  accused 

m d  P i l ipo ,  t h e  r e s u l t  of n ~ a r l y  s i x  years of close 

assoc ia t ion ,  and thilt on this very n ight  t h e i r  

r e l a t ionsh ip  continued r i g h t  up t o  t h e  l a s t  t o  be of 

a m o s t  harmonious nature.  Thcre i s  not  the  s l i g h t e s t  

suggcstion from any of t h c  fou r  witnesses, who were in 

t h e  room viith t h e  accused and P i l ipo ,  t h a t  anything 
hnd occurred t o  cause even t h e  smallest  rift  i n  t h i s  

re la t ionship .  

The Crown case i s  and must be based npon 

Section 289 of t h e  Code, which covers t h e  question of 

t h e  cr iminal  r e s p o n s i b i l i t y  of a person in chmge of 

a dangerous thing,  such a s  a p i s t o l .  

I n  shor t ,  t h e  Crown a l l eges ,  a s  it must 

t h a t  when the  accused f i r e d  h i s  p i s t o l  i n  the  

circumstanccs then ex i s t ing  he was gui l- ty  of cr iminal  

negligence. It  i s  most important in t h i s  t r i a l  t o  

obsmve th?-t i - t  i.z not  merely negligence t h a t  the  



-5- 
accused i s  charged with. Negligence of i t s e l f  c r ea t e s  

no cr iminal  r e spons ib i l i t y  although it does c rea t e  a 

c i v i l  l i a b i l i t y  t o  pay dompensation f o r  i n j u r i e s  o r  

l o s s  i n f l i c t e d  in consequence of t h e  negligence. 

It has  been decided beyond argument t h a t  

what must be proved i s  cr iminal  negligence a s  it i s  

known i n  t h e  common law of England. This has been 

es tab l i shed  by t h e  cases: R. v. Scarth (1945) 8t.R. 

Qd.38, decided upon Sect ion 289 of our Criminal Code 
iy the  F u l l  Court of Queensland, Callaghan v. The 

m (1952) 87 C.L.R. 115 ,  decided by t h e  High Court 

of Aus t r a l i a  upon a sec t ion  of t h e  Criminal Code of 

Western Aus t r a l i a  i n  terms s i m i l a r  t o  Section 289, 

and Evgeniou v. The Queen, qu i t e  r ecen t ly  decided 

in the  High Court of Aus t r a l i a  upon our Criminal Code. 

The standard of what i s  ca l l ed  cr iminal  

negligence has been considered and described i n  many 

cases,  perhaps most c l e a r l y  and emphatically by Hewart, 

L.C.J., i n  the  c l a s s i c  case of R. v. Bateman (1925) 

1 9  C r .  App. R. 28. 

I w i l l  no t  repea-t what Lord Hewart t h e r e  

sa id  - i t  i s  s e t  out i n  R. P, C a r t e r ' s  "Criminal Law 

of Queensland" at  page 147 a l d  i s  c i t e d  b r i e f l y  in 

t h c  judgment o f  Taylor, J. i n  Evgeniou v. The Queen 

(supra)  - nor what o ther  ; l l l T l g R f i  have sa id  i n  describing 

crimin,rl negligence. 

It a l l ,  i n  my opinion, amounts t o  t h i s :  

t h a t  a person i s  not  cr iminal ly,  a s  d i s t i n c t  from 

c i v i l l y ,  responsible f o r  h i s  ncg l igmce  unlcss  he 

acted with reckless  indi f ference  t o  human l i f e  o r  

safe ty ,  t h a t  i s  t o  say in  a case  l i k e  t h i s  unless  
t h c  accused pcrson f i r a d  t h e  p i s t o l  i n  circumstances 

i n  which a reasonable porson, not  a pecu l i a r ly  
overczutious person might have expected someone t o  

be i n  t h c  way of t h e  b u l l e t  and did not  care whethcr 

o r  not  t h e r e  was such a person whom he m i @ t  h i t .  

It i s  somctimes d i f f i c u l t  f o r  l a y  people 

t o  understand t h i s  not ion of cr iminal  negligence, 

p a r t i c u l a r l y  those people who a r e  in t e re s t ed  on 

bchrrlf of thc  deceased v ic t im o r  on behalf of the  

accuscr' ixrson.  011; mcy say: "Thc nccused's f i n g e r  



de l ibe ra t e ly  pulled t h e  t r i g g e r  end his b u l l e t  lcillod 

the  mm. Why should he not  be convicted and sent  t o  

gaol?" Another, on t h e  other  s ide ,  may say: "He d id  

not  h o w  t h e  man was the re ,  he d id  not  intend t o  

shoot him, it was an accident  and he should be 

acqui t ted  and sent  away freed of t h i s  charge of 

manslaughter. l' 

Put t ing  i t  simple t h c  law takes  a middle 

,course and says: "Granted that he d id  not intend t o  

shoot t h e  man a d  so he should be acquit ted unless  he 

f i r e d  with r eck le s s  indifference i n  circumstmccs i n  

which he should have expected someone t o  be i n  f ron t  

of h i s  p i s t o l  and not  car ing  whether his b u l l e t s  h i t  

anyone or  not.  " 

The accuscd has  created some difficulties 

f o r  himself i n  t h i s  t r i a l ;  f i r s t l y ,  by h i s  ea r ly  

e f f o r t s  t o  cover up his shooting of P i l i p o  from h i s  

labourers  and t o  conceal it from t h e  o f f i c c r s  of the  

Department of Nativc Affairs ,  who came from Esa ' a l a  

t o  the p lanta t ion  t o  inves t iga t e  P i l i p o ' s  death, .and 

secondly, by much of h i s  evidence i n  h i s  t r i a l .  Prom 

time t o  time during this t r i a l  I consider t h a t  he 

has shapcd h i s  evidence i n  a way t h a t  he thought 

su i tcd  h i s  casc and thcn again, when upon r e f l e c t i o n  

i t  has occurred t o  him t h a t  what he has  already said 

may r e a l l y  be unfavourable t o  him, he has changcd it. 
I do not  think t h a t  I could r e l y  upon h i s  evidence 

unless  it i s  supported by other  cvidence or  t h e  

circumstances or  p robnb i l i t i e s .  

Howcvcr, because i t  was a b u l l e t  f i r e d  

by him t h a t  k i l l e d  P i l i p o  t h c  accused was and has 

been i n  jeopardy and I would not  be f u l f i l l i n g  my 

jud ic i a l  t a sk  unless  I r e a l i s e d  t h a t ,  although some 
men i n  jeopardy bear up with f o r t i t u d e  m d  t r u t h ,  

weaker vesse l s  behave i n  different ways and I must, 

where I th ink  i t  neccss~my, p ro tec t  the  accused from 

himself,  i n  t h e  sense of not  judging h i s  cr iminal  

r e spons ib i l i t y  i n  t h e  event by h i s  conduct a f t c r  it. 
I t h i n k  t h a t  t h i s  i s  p a r t i c u l a r l y  so i n  t h i s  t r i a l  

becausc I do not  consider t h a t  hc, himself,  would 

understmd the conccpt of cr iminal  negligence upon 

which h i s  cr iminal  r e s p o n s i b i l i t y  depcnds. I n  



f a i rness  I should say t h a t  h i s  conduct s ince t h e  event 

may have been contr ibuted t o  by the  anxiety si-ate, 

which he has bcen c e r t i f i e d  t o  su f fe r  from f o r  many 

years. 

Thore has been much r equ i r ing  my consideration 

upon this u l t imate  issuu of c r iminal  negligence, but 

before s t a t i n g  my conclusion I should r e f e r  t o  some 

of the  subs id iary  i s sues  t h a t  hsvc been debated. 

The accused had t h e  p i s t o l  i n  h i s  immediate 

possession the rc  i n  his lounge room becuuse he had got 

i t  from his bedroom nnd talron i t  t o  t h e  intcrview with 

the  labourcrs.  I am s a t i s f i e d  t h a t  t h i s  was not  a 

measure o r  precaution n e c e s s z y  f o r  his own o r  P i l i p o ' s  

safe ty ,  whatcvcr other  purpose it may have served. 

He claimed, i n  t h i s  t r i a l ,  t h a t  he f i r e d  

t h e  p i s t o l  t o  a s s i s t  h i n  t o  prevni l  upon Sami t o  s top  

h i s  nbusing of Ginger and t o  p r e v a i l  upon Ginger t o  

s top  h i s  crying or  wailing. I nm s a t i s f i e d  t h a t  when 

t h e  accused f i r e d  t h e  p i s t o l  t h i s  disturbance was 

already over. 

I th ink  t h a t  t h e  accused f i r e d  t h e  p i s t o l ,  

t h a t  was there  ready t o  his hand, t o  a s s e r t  h i s  ego 

a s  a man with a gun and t h a t  t h i s  i s  t h e  "unhown 

reason" t o  which he re fer red  i n  attempting t o  explain 

h i s  ac t ion  t o  Inspector H o l t .  I do not  doubt t h a t  

the  events o f  t h e  evening, the  interview with t h e  

labourers ,  t h e  conduct of Sami and t h e  accused's p a r t  

i n  endeavouring t o  and succeeding i n  subduing i t ,  t h e  

e f f e c t  o f  some drink and t h e  presence the re  of t h e  

p i s t o l  a l l  l ed  up t o  and contr ibuted t o  t h e  a s s e r t i o n  

of h i s  ego by f i r i n g  off t h e  p i s t o l  twice. 

I would add, in t h i s  connection, t h a t  it 
i s  abundantly c l e a r  t o  me f r o m  t h e  evidenoe of the  

accused, himself, a s  well  as  t h e  evidence of t h e  

na t ive  witnesses t h a t  t h e  accused i s  a person who 

should not  be permitted t o  have possession of a 
firearm and this view i s  strengthened i f  not  confirmed 

by t h e  evidence tendered on h i s  behalf t o  prove that 

f o r  many years s incc  he was blown up with h i s  gun - a 

pieco of a r t i l l c r y  - i n  the  l a s t  war t h e  accused 



continues t o  s u f f e r  from an anxie ty  s t a t c .  I f  such a  . . 
prohib i t ion  aga ins t  h i s  possession of a  f i rearm means 

t h a t  he cannot cngage i n  h i s  occupation of a  p lanta t ion  

manager upon p lanta t ions  s i tua t ed  where t h e i r  circum- 

stances requi re  possession of a  f i rearm a s  a  safe ty  

precaution then it must follow t h a t  t h e  accused should 

n e t  be engaged upon such a planta t ion .  

However, these  t w o  f indings  do not conclude 

i t h e  question 01 h i s  c r iminal  r c s p c n s i b i l i t y  f o r  the  

ac tua l  f i r i n g  t h a t  k i l l e d  i n  thc  circumstances t h a t  

ex is ted  a t  tho time and I come b r i e f l y  t o  some of the  

i s sues  upon these  circumstances. 

Was t h e  door open or  olosed when t h e  

accused went t o  it jus t  before he f i r e d  from t h e  

doorway? 

The s igni f icance  of t h i s  i s ,  it was 

submitted f o r  t h e  Crown, t h a t  i f  it were open it 
would have becn some ind ica t ion  t o  t h e  accused t h a t  

t hc re  might bc someone out an t h e  f ron t  path or  f ron t  

lawn, who had gone out with tho  in t en t ion  of re turn ing  

shor t ly  and so did not  c lose  it .  As a l l  the  other  

members of t h e  gathering werc i n  tho room a t  the  time 

of f i r i n g  t h i s  could havo becn only Pi l ipo ,  who was 

not  i n  tho room a t  t h a t  time. 

Although I th ink  t h a t  all  t h e  psubah i l i t i e s  

point  t o  the  door being closed, t h c  cvidence i s  s o  

conf l io t ing  that it i s  impossible t o  come t o  any 

conclusion t h a t  would be of any sa fe  use. I n  any 
cvcnt, i n  thc upshot a s  I see the  case broadly f o r  

my purpose, I do not  t h ink  t h a t  it makes any d i f fe rence  
subs t an t i a l  enough t o  be r c a l ,  whether thc  door was 

open or  shut. 

7as t h e  dining room l i g h t  on? 

Herc, too,  t h e  Evidence i s  most conf l ic t ing .  

Usually t h i s  l i g h t  would havc been off when t h e  loungc 

sec t ion ,  and not  the  d in ing  sec t ion  of the  room was 
i n  usc. Howevcr, I th ink  th- t  t h i s  l igl l t  would h x c  

bcon sv i i t ch~d  on whcn t ! ~  s~ rvmt  put t h c  food on 



t h e  dining t a b l e ,  boforc the  accused took h i s  p l a t e  

t o  h i s  arm chai r ,  if a t  no other  time. In a l l  t h e  

ciroumstances, inc luding  t h e  presence of t h e  v i s i t o r  
and the  par ty  i n  t h e  lounge sec t ion  of t h e  room, I 

th ink  it i s  not  un l ike ly  t h a t  it was s t i l l  on when 

t h c  accused went t o  t h e  door t o  f i r e .  However, t h e  

evidence does not  permit me conclusively t o  make a  

safe f inding.  I n  any event,  having regard t o  t h e  

case a s  a  whole, I do not  th ink  t h a t  it makes any 

. difference s u b s t a n t i a l  enough t o  be a  r e a l  difference. 

It i s  undisputed t h a t  t h c  accused, immediately before 

he f i r e d ,  had been s i t t i n g  under the  l i g h t  i n  the  

lounge sec t ion  of the  room; he looked out from the  

dining sec t ion  of t h e  room, which was l igh ted  t o  some 

extent ,  i n t o  t h e  dark outside,  and so I th ink  he f i r e d  

bl indly.  I n  a l l  t h e  circumstances I do not th ink  t h a t  

such l i g h t  as f e l l  ou ts ide  through the  doorway and ono 

gaused and one,  gduzed and. cwitained wlnd;a~. i&.oS x e a l  
s ignif icance.  

Did t h e  accuscd h o w  t h a t  P i l i po  was not  

i n s i d e  when he f i r e d  and t h e  i s sue  c o l l a t c r a l  t o  

t h i s ,  namely, should he have r c a l i s e d  t h a t  P i l i p o  

was o r  might be outside on h i e  f ron t  lawn or  on the  
d i r t  path between the  houso and the  lawn? 

Exccpt f o r  on2 small but signifiomt s l i p  

i n  this t r i a l  t h e  accused now maintains m d  evidence 

has been l ed  and submissions made by h i s  Counsel t o  

show t h a t  the  accused d id  not  h o w  and should not  

have known t h a t  P i l i p o  was not in s ide  i n  t h e  room 

when hc f i r ed .  This  was n o t  t h e  purport of h i s  

e a r l i e r  statements,  

I a m  e n t i r e l y  nat'sfind that the  aocuscd 

did know, whcn he went t o  t h e  door and f i r e d  out 

through t h e  open doorway, t h a t  P i l i p o  was not  

i n s ide  i n  t h e  lounge o r  dining sec t ion  of the  room. 

I would doubt t h a t  t h e  accused saw P i l i p o  

leave t h c  room o r  knew when it was t h a t  he l e f t ,  but 
I have no doubt t h a t  he became aware of P i l i p o ' s  

absence s h o r t l y  a f t e r  h i s  departure.  

It i s  d i f f i c u l t  t o  dc-tormine how long 

i t  ?<as a f t o r  P i l i p o  had l e f t  t h ~  room t h a t  t h ~  
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accused went t o  t h e  door and f i r e d ,  more p a r t i c u l a r l y  

because of the  notorious i n a b i l i t y  of na t ive  witnesses 

t o  r e c a l l  the  durat ion of time l apses  and t h e i r  

d i f f i c u l t y  i n  conveying o r  communicating what t h e i r  

r eco l l ec t ion  of such l apses  may be i n  other  than 

such phrases a s  a  shor t  time, a  long time, a  medium 

time o r  equal ly vague va r i a t ions  thereof .  

The impression I have f rom t h e  evidence 

, of t h e  na t ive  witnesses,  confirmed by t h e  circum- 

stances and p robab i l i t i e s ,  i s  t h a t  an appreciable 

time had elapsed a f t e r  P i l i p o ' e  departure before 

t h e  accused f i r e d .  It i s  probable, f o r  instance,  

t h a t  P i l i p o  l e f t  before o r  sho r t ly  a f t e r  Sami's 

outburst  and, a s  I have found, the  accused went t o  
t h e  door a f t e r  t h e  a f f a i r  between Sami and Ginger 

had been f i n a l l y  s e t t l e d .  

I consider it not  unreasonable t o  conclude 

t h a t  a s  f a r  a s  the  accused was concerned, and a s  f a r  

as any ordinary person i n  h i s  shoes a t  t h a t  time 

would havebeen concerned, P i l i p o  had, a s  it were, 

gone out of t h e  p i c tu re  and out of h i s  mind. If 

he d id  happen t o  th ink  of t h e  p o s s i b i l i t y  of P i l i p o  

re turn ing  a f t e r  t h e  time t h a t  had elapsed s incc he 

not iced h i s  absence, i t  was jus t  as l i k e l y ,  i f  no t  

more l i k e l y ,  t h a t  P i l i p o  would come i n  by t h e  

ki tchen door a t  t h e  back. 

Coming t o  t h c  octonl. f i r j n g  tind t h e  v i t a l  

question a s  t o  whether, i n  a l l  the  circumntnnnns, i t  

was dons with what would amount t o  a reckless  

indi f ference  t o  human l i f e  m' safe ty ,  t h e  evidence 

shows tut t h e  accused f i r e d  over an area comprised 

of h i s  f r o n t  lawn, s i t ua t ed  within t h e  s i x  foot  wire- 

n e t t i n g  fence, which enclosed t h e  grounds associated 

with t h e  house, and beyond t h a t ,  between the  fence 

and the  sea, a  swamp s t r e t ch ing  across  t h e  f ron t  of 
t h c  lawn and from 300 t o  400 yards away from it t o  

the  sea. 

The lawn was forbidden t o  na t ives  at  any 

t i m c :  and the  swamp was uninhabited and unfrcqucnted. 

The entrance t o  t h e  grounds surremnding the  house 

was by ?. gate a t  t h e  back of the  hcuac, from which 



gate  a concrete path ld t o  t h e  ki tchen door, which 

a l so  was a t  the  back of the  house. This was t h e  

usual  means of access  t o  t h e  house, p a r t i c u l a r l y  by 

na-tivee, although from t h e  concrete  path the re  was a 

d i r t  path going around t h e  house and past  t h e  f r o n t  

door. 

I n  a l l  the  circumstances I do not  t h ink  

t h a t  t h e  accused o r  any ordinary prudent mm i n  his 

pos i t ion  would have expected P i l i p o  o r  anyone e l s e  

-to be within his range of f i r e  whether he f i r e d  

squaroly t o  h i e  f r o n t  o r  some degrees t o  hi.elef%.-or .some 
degrees t o  h i s  r i g h t .  

Of course, a very very carefu l  a s  well  

a s  NI D V C ~ C ~ U ~ ~ ~ U S  person may first have considered 

a l l  t h e  p o s s i b i l i t i e s ,  however rcmote, but  the  law 

r e c o p i s e s  t h a t  the  average ordinary person i s  not  

s o  very carefu l  or  overcautious m d  it requi res  me 

t o  consider t h e  accused's conduct and cr iminal  res-  

pons ib i l i t y  f o r  cr iminal  negligence bearing in mind 

t h a t  I m deal ing with a human being and not a robot. 

The accused's conduct may wall have been 

lacking i n  some care,  having regard t o  the  f a c t  t h a t  

i t  was Q l e t h a l  weapon t h a t  he f i r e d ,  but ,  I could 

not say of i t  t h a t  i t  showed n r eck le s s  disregard of 

human safety.  

I do not  accept  h i s  cvidence t h a t  he looked 

f o r  one, t w o  or  t h ree  minutes before he f i r e d  h i s  

f i r s t  shot.  I th ink  t h a t  he f i r e d  blindzy i n t o  the 

dark but it was towards and over an area  where, i n  

a l l  but qu i t e  unusual and unexpected circumstances, 

h i s  b u l l e t s  should have gone harmlessly t o  ground. 

I f i n d  a ve rd ic t  of :  N o t  g u i l t y ,  and, I 
acquit  and discharge t h c  accused person. 


