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Justus Desiaro died in a collision with tho 
appell~lt's motor-car just befora midday on 29th JWIC, 

196), near Port Horesby. The deceased was crossing the 
I1ubert Uurray Hir;hway from north to Routh nnd tha 

appellant was driving his mo~or car nlong the hiehwcy 

in un easterly direction from Port T!oresby. Tha collision 
occurred in something over 100 feet to the \'/cst or the 

junction of the Hubert Hurray HiGhmlY with Hohola RO:1C'. 

in an area where speed was restricted to 30 miles pC)r 
hour. 

The appellnnt was charged under s.291 of th~ 
Crimina.l Code with unla\";ful killing and 1iann C. J. con­
victed him of manslaughter. Prom that conviction he 
has appealed by leave to this Court. 

Stntcd shortly, tlw f ,~.cts vIera that the d \.. cc[~s«l, 
c:1rrying a child nnd cn outspread red umbrella to fJhicld 
th0 child from the sun, w~s one of ~ Broup of seven 

native people \'/ho had been wai tinG on the north<'rn v\..:r~l. 
of the hiShvJ:J.Y for an opportu..l1i ty to cross to the other 
Bide. ~7hen ['. CrtI' driven by a witness H.'lrtyn "'.nd tr:'.v<'llin" 
in a wefltcrly direction on thl fnr ~ide of the hi1j11l-/~Y 
passed the group, the deceased stepped out on to th~: 
roadway. Before he held gone more than a feVi steps he 
was hit by the cppello.nt's c~r. The c.ppellant's c~r 
passed rhl'tyn' f.J C:lr - wlli ell \n~1 tr:w\.. llin{; at :!bout 15 

mlle:s per hour - -~bout 20 y::rds to thu west of th~ p]t!.c~ 
Where th.) deccc..sl.!d h['.d been ct.--..nding ::md,as it did no, til..: 

loud rush of air \'/hieh its P',scn.gc enuscd nttr. ~ctl:d ; 'i~rtyn' n 
attention. Looking in his rc['.r-vision mirror, hl: Ot~W the 
red umbrulla. in the nir nnd n body in the nir sliGhtly 
nbove the. IGvcl of the bonnet of tht: appcll[,J1t' s c~~r. 
the body aroppcd out of sight :":'J1d then rcnppollr(·d somo 

d1at3nce f-\hc:'.d of the c, .. r on th.:: r01.dvmy not f J.r from 
the intersection of Hoholn Road .:md Hubert purr::-.y 
I1sbw~~. It wa.s cst['.blishcd thnt th~ nppullnnt'g c ~r 

rest about 40 feut \Vest of Hoholn Rond nnd the 
- ecsod's body WIlS 26 f(;ct 6 inchcD furthcr on in fror 
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the: car. T11'c marks on th 

rear side wheels of th~ stationary oar mcaaurua 
6 inches. Tc'ots made ~ubscqu( ntly to t h 

the appellant's ·car on the rOL'.ds showed thnt With a hnrd 

QPplic~tion of the brak~s it would pull up tromo. s peed 

of 30 miles pcr hour in 36 feet. From the place wlllrc the: 

collision occurred it wns possible to sc~ 200 YArdo along 
the road towards Port Moresby. 

Upon this evidenc(! ~.l1d diobelicvinr, thc 

appellnnt's written statement to the pOliee and his 

cvid0nec, Mann C.J. found th~t th~ appellant fnil~d, by 

a combination of recklens zpced and failur~ to obnervc 

o.n actunl dnnr, <..: r when it nro:Jc, to disclmrge the duty 

imposed upon him by s.289 of the Que~n(;llcnd Crimina.l 

Code as adopted in the Terri tory of PapuQ and nc\": GUinea. 
That scction provides ns follows :_ 

"It is the duty of every p~rson V/ho h:'.8 in hi '3 

chnrc~ or under his con trol r.nythin[" \'Ih" th~r 

living or innnir.mte, ".nd \"Ihdh,;r movin[': or 

stntionary, of such :t nnture: th".t, in tho abs ... nce 

of cnre: or precaution ill it:::; U!JC or m'~lHLG ,:ml.nt, th .' 
li1'(;, s::-fety or hoa] th, of nny pernon m".y be 
end.::ngered, to use r(;o.son~~hlc care ::-nd t ; l.lCl' 

reafJonn.bl~ prl;c.lutionn to ~!Void such d;·mgi.:r: :1nrl 

he is h(;ld to h':lVt: caw:,cd cny conocqucnccs \"!11ich 

resul t to the life or h(.".l th of <my percon by 

rc~non of any omi3sion to pc:rform thnt duty . " 

It h~s been cstn.h] i n;wn h.Y R. __ ':'"..Y~_ .S_c_~.rj;J:! 

1945 St.R.Qd. 38 - n doctsion upon the Code in 'lur~ ~:;';j(m 

- :uHl by :1 d,)ciRion of thir: Court up 011 the; cor'l":!~J,rll"l i'lf'; 

s~ction of the '·.' ... st.crn .\.twLl',tli· :ll Crimin~l Code in 

£..s!.lngh:>.!L.-:.Y..-_ Reg. 87 C. L.:i(. 115 th~t n(;gli{jcnc.J 
sufficicmt to meet th.: st;-·.ndnrd of civil liability i::; 

not tnough to constitute Co Qrcr'.ch of s.289; th" r" mU:l t 

be negligence according to th" st:mdr\rd of thl: cri minal 
It'..VJ, which mny be: described shortly as r-.;cklt:ssn-,:s:l 

involving e;rll.vl.; mor{'.l euilt. l:'~nn C.J. und(;rstood thin 

nnd ruferrod to ~. -v- Sc.1ll:!h f'.,nd V/l! have no doubt tJ-~. '.t, 

when h~ snid: "Even, th"rvfore:, OIl this m03t fnvour:'lb1c 
View of thl. duty oVied by tht: accused under StJ cti01: 2~9, 

ho fCoil(;d, by n combination ;):;: rccltll;l)B op~ "" l ::nd 
t31lur(. to obscrvt :U1 r'.ctual d'·ncer \111 .:;n it cl.-:rly 
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o dischltrgo his duty, 

,ocused is guilty of m:lnslaUghtcr". 

tho oorrect stnndard in finding tho appollr~t gutl 

negligonce nccording to thc st~~d:lrd of tho cri.innl 

lew. Uc consider, moreovor, th~rc was nmpl e ovidcnc 

to support this conclusion end r/o would diomi s3 the 
nppenl. 

It appe~.rs, hov/ovc:r, that tho lenrnl..d Chief 

JUDtiC0, in applyina 0.289, wntJ (:mb:"lrrnnned by HIt 

course he took in considuring, in the firot pl~ce , 
whether the appellrmt was guilty of mmtnlnughtnl' unlL :l:' 

excused from liability by 0.23 of thu Cod0. Thnt suction 

had no npplication becnuse of th.:: opening words: "Subj ~ct 
to tho express provisions of this Code rcl~tine to 

negligent ncts end ommissiono". His Honour, howvvc:r, 

seemingly considered th.:lt, unl<..ss the nppellnnt ~./~S 

excused by s. 23, he: was guilty of unlnwfully ki llil'l{j 

whether or not he had been nC3ligcnt provided th11t h .:. 

h:::d cnused the: dcnth of Justus Jksinro and hin prim".ry 

finding of mnnslrtughter WC1.S rec.ched upon thio b,'.nis. 

\7i th respect, we ·'J.rc srlti sfied tlF'.t it \'no wronc to 

have denlt with the cns(; indcplllCl"nUy of :-:.2A9. It; i:: 

true th~~t th0 Code provid",s th.:t :1ny killin0 wo!. ,' u!,}/I'l'.i. '; ' cl, 

justificd or excused by l ~.w if.: 1Jnl::~·/r1l1 (".291); fl.0'I.1,. l ' 

more, to l~ill is to C· :UG C u<..[~th di!'l:ctl~' 01' inrlil' , ctl ,/ by 

c.ny mor.ns wh:-lt<..vcr (0.293). It is, mOrl:OVvl·, 8.pp·lrCJlf: 

from sections such ['.s 294, 296 C1.nd 299 th~t d<.' ''.t; h m:y, 

for the purpos<..Q of s.293, be cnuscd by ~n omin!Jion ;·.rj 

well as by an nct. Ther.:: nrc, ho\'!evcr, strone indic." .t;i " il:: 
thnt it is only I'm omi.r.niou to oba",rvc or p~rform ['. 

duty th.''..t is to bG rcgnruLd 8.~ t,;ivinr: rin, · to crimin ~ l 
r~Sl)Onni htl; t.y: !> C f::J. 2W)-?90 ".ud 299. ' 1'111":1 i 11,1 i C' . Ii,;. ' 

W": nccupt. In this cas~ th~ L:!)r~11~~t .::.l'; rlt ';ll ~ 

rclE:vt:nt time .:.\ person v:ho h['.d undur his c ontr") l ~ r.'I(·t"Y.'­

car, n thine; of such G. l1rlturc th .... t, in th,. ":'.b~~dlC'~ 1,1' 

caro or prccnution in its uoc ~r m::n:lgcmcnt, th ,- life:, 

safety or henl th of n person m':y be. i..;nd~mge:rc(: . . ..• c 

considor th~t, unless th ~' nppcll~'.nt omitt0d to U :.:C 

l'CCsona.blc cure cr t~ko rc:"'.son::-.bl\; pr..:ci.utions t o ['.void. 

Such danger, ho did not f['.il to ob3crv0 0r pvrfQrm th, 

dutY' inposcd upon him by s.289, \',hich, in thl.; circtlmnt. ·:l:C,; 

of the c~so, was thl: only rclcvrmt duty. If the 
C.ppellnnt .... I:"'.S in br';;G.ch of 3.289, then hI.. ldll"t} J\.·;,::t:". 

lkl81~o unlawfully; if not, h<.. ill not to bl.. d~.; I!\(:d t 
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illed Justus Bea 

uatufl Rf>:siaro, even without any negli 

be guilty of manslaughter unless excu 
.. . 8 Th 

scheme of tho Aet is, howover, that there being an 
express provision applicable if th<! appellant killed 

Justuc Bcsiaro by an omisSion to take reason~blo care 

or reasonablc precautions to avoid danger to tho dcc u(1.ocd 

arisinr: from the usC' of tllC motor- car, th,lt I.: xprccn 

provision (viz.s.289) cy.clt!dcd the opcrati.on of ::: . 23 

but not with the consequcnce that, if the: appellant 

were found to have: been nerliccnt in any del;!rc!1. no 

that he could be said to have killed Juntus DCGinro, 

a conviction for mans) ;'.u?;hter follo'.\' ·- d as of fJonr~,;. 

The Code, as VIC construe its relevant prOV1S1011'1 in l:h0 

l i ght of authority, doco mean thnt a motor- cnr driver 

Vlho3e omission to U8C rea~on<~bl(; care in ito mnnagLl'l '·. nt 

amounting to criminal nCC"liec:ncc. resul ts in the death 

of c.nothcr is guilty of m::l'lslau3hter; i t docs not mc" .n 

that e motor-c~r driver whoGC omiscion to Use renGml~bl ~ 
care in its m[m~gumcnt not amountinG to criminnl 

negligenc e: results in th\~ dl:'11'h of ~moth ·'r (!::.U hl 

found guilty of rn:-mslaughtcr l.l!ll(;s :; C XCU~;i...tJ un(l ' r ~: . ?3 . 
To d(;cicll.. tho.t it do cs ', ;ould b,: to di::r ,. c::'rd C::;J-.1_"{~I1i:2l 
.:!:..l1.£u. (suJ'I'·t) nhl1'l.,. it \,i:1: , ·:·\i.l ;,1. p . l;~4: ' :'j !.II l't: I 

in ::my v.'::..y dcnyin;; the difl'icul tics cre.'ltL.d b:r th o:' Lxt 

of the Crimin~l Code, we think it would be ~ron~ to 

SUppose that it W .. 1S inil:nucd h; \.}W Cod e to m;tk,~ the 

degree of negligence punishnbh: no mnllslaU[~ht..;r rl3 10':1 

as thlJ st2.ncbrd of f ·'1ul t suffici. .. nt to Gtv-.: ri roc. to 

civil li:~bili ty. ;, Bven more: plninly , i t ~hcs no t 1:1-.'1Il 

thJ.t n motor-c'n' driv\'·r L ; to rHo lound r,ui 1 !. 'y of 

mnnslaUbhtcr unlL.'ss uxcus"d wldcr u . 23 if, by r<.: .:~30n of 

his us .. : oi th..:: C.lr 'Jut ~\li thout>.ny ol'1i:3[:;ion to U':'ll! 

rlnoon ·:bl(.; (!r'.r..:. in i t.~ m:m. :c,'w:nt , ."'.lloth"r p ,. r~on i.--; 

killed . Accordinc.ly, tlle:rc \"Jns no basis her..: on lihich 
the aCcused could hav..:: ha(m held guilty of unl['.wfully 

killing the dc:ccD.aud m-:-.n c:xc<-pt criminc:.l n;;gligl.:ncl.: 

:lrisinc; out of a breech of tht. duty il.,poscd by s. 28~J". 
His Honour, howc..vc:r, inst;::~~d of dismissing s.23 fror.t 

attention ns irrclev'J.nt, (;ntured upon Il consid"rntion 

of it. He n~gc.ti ved accident, fi.nd1ng that,al thou;~h 
thl.l o.ppcllnnt ou~ht to h.:tvc for..:soon that in tho 
.J1Cj1ghbourhood \'/h,Jru the collioion occurr<.:d th::.:r.:. mi:~~l1" 
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~ look-out. ilL" nonour 1:fte'll aOUpt to' 
aa on alternatiTe baaia for llnbil1t7-ant 

•• ~~ · an the artificial assumption that wtk~t ' hO hod 
already found should have been foro seen was In fnct 
unforcseeable. This basis upon which His Honour 
applicd s.289 was, as he said, inconsistent with his 
finding that "it ought to have bcen apparent to 0. 

person in tho position of the accused that a oituo.tion 
of this kind might arise, and th~t he should have 
~cduced speod as soon as the dangor became apparent 
to a person in his position." His Honour's method of 
npproo.ch naturally cnough reflul t..::d in some: confu::lion 
in his rcnsoning; but when his judgment is looked nt no 
n whole, it is apparent thnt he had applied s.289 on 
the basis of his re['.l findings, .:'.s he should have done, 
tho caso against tho appcllmlt must have presented 
itsclf to him as fr..r stronGcr than the one: thnt was 
nevertheless found to hnve been established under s.28;. 
Despite the confusion that arose from the unniJccGsrtry 
conSideration of s.23, therefore, '.'Ie nre sn.tisfie:d 
thnt th~re was no misc~rringe of justice. 

It is not nccensary in thio c,~sc to conoidcr 
how the Code applies where a. p..::rson is charged \,ri th 
unlnwful killing when the negliGent conduct nll<.:gcd 
ngainst him does not fall within s.289 but, in r.. cnAe 
where whnt is allcg~d is death resulting from fnilure 
on the pnrt of 0. person in chnrge of or in control of a 
thing that, carele:ssly used, may cndnnger life: to use 
reasonnble care or to take reasonnblc preco.utions us 
required by s.289, we.: arc sntisfied thnt liability ho.o 
to be determined by reference to 88.289 and 291 without 
resort to s. 23. '.7hen there lina b0cn n brench of s. 289 
cnusing death, then there io ::m unlawful killing under 
8.291, and that, it suffici..::ntly nppenro, is what His 
Honour so found upon what s~cmB to us ample ~videncc. 

At the close of the Crown case it wno cubmitt0d 
an behalf of the accused that th0re was no c~oe to 
answer. His Honour, instead of considering this 
.n.tssion, ruled that the dcfencu must elect eithur 
o onU (Jvidence or not. 'fie have not found £'.ny bade 

JUtting the accused in a criminal case to such ~.n 



3uqo ot 
'~4 hovo rulod upon 

• Dot doinc BO, howover, doce 
'or intcrfcring with the:: Yurdict 

land ho ruled, Hia Honour Vlould MYEl said thOZ' 
cnse tc Q.llBWtlr. Furthermore, tho nccuaed' 8 8tatcment 
to the police w~s nlr~ndy in ovidence end it dOC8 not 
Ilppear that thl.! cvidence which he geve &ddod to .tho 
caBe th~t wns mnde ngainot him. 

In our opinion this eppeal should be 
dismissed. 
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mE QU'.:oEN ..... 

With resp~et to the views of the m~jority 
of the ·Court in this caso I h:-.ve formod 0. firm opinion 
that the conviction should b~ set .aside and a nen tri.!l 
ordered. I hnve reached this conclusion because I 
think thnt conoileration of the fncts below proceoded 
upon principles so erroneous th~t it ie impossible to 
say that no misc~rri~ge of justice hcs occurred. 

In offcct, the lenrned Chief Justice 
travelled two routes in rC~lching his decision to 
record c conviction against th~ ~ppellnnt. First of all, 
he went to s.23 of the Crimin.~l Codu rmd considund 
\'Ih~th(;r or not thL. killing of Br;si.J.ro occurred by r.ccidcnt 
within the mc:~ning of thnt section nnd, h~ving re:1ched 
the conclusion thct it hnd not, held thnt the cppellnnt 
wns guilty of m~nsl:lughter. Then ho wunt on ,'.Itern::tivuly , 
to consider whether the further conclusion should be 
renched th:::t thcr0 hnd been such a f::ilure on thl; p'1.rt 
of the appellnnt "to us,:; rc::sonnble cnre nnd tcku 
rcasonnble: rr0c~utionG" C8 to brinG the: :1pp~llnnt within 
th~ cmbit of 8.289 of the; Code. If thcr~ Ind bCL;n, 
then tho cppc:1Vmt should be hdd lito lmv(~ c:l.uscd "llY 

consequences:r which hnd rusulted to thl. lift; or h(. :It.h 
of nny person by runson of his fnilurv. 

Th0 first enquiry mnde by th~ lcnrned Chicf 
JUstice WC3, ns he s'"!.id, relnted to thu qucntion of 
CC.usc.tion ~nd did not involve :111Y considcr::tion of till. 
eXistence of thnt degree of ncgligcncu suffici~nt to 
attract crimincl linbi Ii ty • As lw !Jr~id, II the: r~al 
question is one of cnusr.tion. In other words, wns 
the cccueed tro.volling a.t such n speed or oth\.:rwio(; 
80 unprep~rcd to meet tho situction which confronted 
him thnt his ncglige:ncc was ". C~UBe of the collision. 
This dcp(..nds :lgnin on tho quustion of foreseeabiUty, 
for criminal responsibility cttnchcs notwithstr'..ndinr, 
s.23 if the :lccus~d ran into a situation which w~o 
forcscca.blc cs crec.ting a substnntial risk of d~~.th 
for the deceased." This line of ~nquiry (,.B!Jum~d in 



8poct1voly ot 
"cllant hnd unlnwtull,J kl1lec1 
~ceeded for the purpose of aeterm! 
killing had occurred by acoldent and 
"the defence of aCCident" arising "under e.2)" h 
made out. But any such i.nqui-r.y WllO quite irl:1l1evant 
AH was pointed out by this Court.in Callachan -v- Th~ 
~~~ (87 C.L.R. 115) the provisions of s.23 are 
expressly "qualified by beine made subject to thr..' 
provioiono (of the Code) relating to negliG':mt ncto 
and omissions" and "it must be taken that the fllct 
that an event causing death occurs independently of 
the accused's will or hy accident can afford no 

excuse" in cases of this character. E'urthc'r, " for 
that reasoni and because of the final part of 0.266 
(Queensland Code, 6.289) by which the peroon omittine 
to perform the duty is held to have caused any 
consequences which result to the life or health of 
another, 1)rcach of the dut;y of care im",losed by the 
section becomes one of the consti tuen ts of thc cri!:w 
of mmu:Jlaughterl:. Callagh.:m's CasG, is, of courne, 
n decision on the provisions of the Criminal Code of 
Westenl Auotralia but i~ nIl respects material for 
present purposes its provisions arc identical with 
those of the Quc..:nolund Code. I should add that thC' 
dccision in E..:.-.-v- ~qa.rth (1945 S. R. (Q . ) 38), \ll1ich 
was a deCision under the Qucensland Cod(;, i3 quite 
inconsistent with the notion that n. 23 hl'l~l :'ny 
relevance to a case' where thi~ off~nc0 charr,ed resta 
upon the omission of a duty of tho charact(;r np0cLfic:d 
in s.289. Th~ deCisions arc clear uuthorHy for till) 
proposi tion that s.23 !indo no place in Ct.HlCn of Lhhl 

character and, accordincl:.-, the conviction of the; 
appellant cannot he jU::ltifiC:ll on tlliJ firot Crou-'1d 
taken by the l~urncd Chicf Justicc. 

Having concludod thflt :lth-.: actions of th •. 1 

accused and the manner i" which he droyc thr: car ;/C)"" 

the cause of a risk which should have bc:c.:n obvious tn 
him, and thf'..t therefore th.: event which occurr(d \'In:" 

not an aCCident within the mc:aninr. of 9.23 ••• and 
that he is guilty of manslaughter in consequence: of 
his actions", His Honour procccd\..-d to consider the 
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t10n ofnell1a~qe 

IV vi,·w u1: thl}, 'fnt-ta. , ~hO q.U.;,.t1on (\ 
400s not arise, I \7ill dcnl Wl'tl~ 'it '",pon 

that contrary to my view of the. matter 

of this case rondercd the event ofdeQth an aoci~~nt 
within the mc-aning of 8.23. Upon this footing th 

accused would not bt; crimina.lly ruaponsiblo for tho 

event which happened unloao he f:\ilod to dischargc- th\,; 

duty imposed upon him by 8.289 ••• to truce duo c~rQ in 

the driving of hiD motor car, i. t boing in the. Cil'CUm3trulC':UG 

an objoct wider his control coming wi thin the termrJ of 

s.289". Upon this branch of the case it QPpe;:~r0d to 
him that thero vms no doubt that "both pnrties V/l;r c 

at feu I t in aome degree", but that :'compc.ri:;ont1 of ':;b~ 

negligence of the tVIO particG could only t'..s!dot the 

accused if th~y led tb a conclusion, or at 1l'.1st did 
not exclude thl..! conclusion, that th" deceasutl 

unforcoecnbly stepped on to th-: road in circumstanc es 

creating 0. situation in \;'hich thu ntGlig<...l1cc of tlw 

accused was not ::.t. contributint!, c~usc . n "On ouch n vi<.;r.r fl , 

His Honour s['.id, "the cccuscd would h:.lV(; hi t the dc:cc r.fl~( l 

at what .... vcr speed he mil3'ht havu bll..!l1. tr'Lvclline;:. If, 

as I think it dooo, this mc~ns no moru th!J.n that 

contributarJ' !l l' ~:!.ie ;'ncc is ~10 (lef('n~c to r. C!"ll"!:C' cf 

mnnslo.ughter whore; criminnl nvGlit3encl.: is nn i.nrsl' ~ 0j ,.11t 

of the.· offcncL, I o..,a,rc(; I'ntirnlJ'. But it: rill:'!; r-J ..... ,y:; 

be remumbcrod tho..t in consid, ;ring vlheth'.Jr the 11<.'(;] i3LllCC 

of the accusud gGS so culpnblc an to attr~ct crim~nal 

respollsibili ty i t m~~y often be difficult, if not 

impossible, to excludu from conDidurntion t!ll: ~~ctj,nnfl 

of the victim as one of thG relevant circumstnnccD. 
However, this is by tIll.: way for His Honour then prc'c",,'dcd 

to consider whether thurc }p.d bCI.'n n f:-Lilurt; on thv p~rt 

of the nppcllnnt to (:xercis..:; the roquisitu degrC'e of 

care on the assumption that tho killinG wns ":'..tl 

nccidcnt within the scope of 9.23" . On thr~.t nS~JUmption 

he:: said: "I must trl..!at thl; f::'.cts o.s revcalin~ thnt it 
was not foreseeable to n. p.;rsi.>l1 in the posi tj on of tlh 

accused as hu was o.ppro~chin .~ the pcd03tric.no th:,t On' 

of thom might step forwnrdinto the path of his cnr. 
Upon such .J. View, the accused \'las tnk(;n compll.ltcly by 

lurprisc and it bocomes n question of i~ct ~t what 

POint of time h(. hnd o.ctunl \uming pi the mov(;ment!) 
of tho deceased so that ho wa.s not requirod to predict 

them but merely to observe th~m and Act according to 
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w~t he saw or ought to hay. Slen". I_edl.tel , 

tlfII'1".u,fter Hi A Hnno1n· attributed to s . 289 an oper a tion 
wblch, lt seems to me, ls erroneous. He expressed t he 
yln that the section ""'.LQn.l.oo .11.0 4\A«';r ...... 1'a.: .... 1 ;, ..... .1. 

applicable to accidents arising withln the soope of 
s.23" and added that the section under conSideration 
requires that reasonable care and precautions must be 
taken to avoid dangers which are unforeseeable. In such 
cases, he says, the "standard imposed" by the section i tl 
much lower than that in the case of foreseenble dangers . 
But the concept of lIaccident" within the meaning of n.23 
has no relevance when one comes to consider the meantng 
and effect of s.289. Nor does that section create any 
duty to guard against any unforeseeable dangers. "7ha t, 
in Bubstance, it sperucs of is a duty to avoid dan6ern 
by the exercise of IIrcasonable care" 811d the taking of 
"reasonable precautions ll and the use of these expressions 
make it abundantly clear that it was never intended to 
create any duty to GUard asainst dangers that arc not 
reasonably foreseeable. Nevertheless, His Honour then 
proceeded to a brief consideration of the facts and 
said: liOn the evidence it appears to mc to be clear 
that at the point at which the cur driven by the 
accused passed the car driven by l~r. Martyn in the 
opposite direction, there was ample time for the 
accused to stop. As soon as Hr. Uartyn's car passed, 
the dec eased was walking across the roadway in the full 
view of the accused, and even if, for some reason, the 
accused could not or did not sec this movement until 
the point at which he was passing Ur. Martyn's car, he 
still had ample time to pull up at a speed of anything 
like 30 miles per hour ll • But this finding takes no 
account of the facts already found by the learned 
Chief Justice that the appellant was driving at a 
"relatively high speed II and "very considerably in 
excess of the official 30-mile per hour speed limit 
in that area". "7hcthc:r this Br.Joll."lt cd to criTlinnl 
negligence or not in the circumstanc~c is another 
matter but that fact must, in my view, invalidat~ a 
conviction based substantially upon a finding that 
after observing the deceascd tho accused IIstill hl\d 
ample time to pull up at a speed of anything like 
30 miles per hour". However, His Honour based his 
final conclusion that the appellant was guilty of 
l18Delaughter on the proposition that he "failed, 
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a 00llb1l1ation ot l'ook1e.. .peeel 'anel ta11qoe to 

ob.orvG OIl aotual cla.na01' whan it 018arl, arole, to 
4i.oharge . hi. mux". Tho dutl ot which Hi. Honour 
aponk. in this ob.Grvation I take to inolude a dutr 
to takG reasonablG care to avoid an unforesoeablo 
dangGr for on this branch of the caBe he had proceoded 
to a consideration of the facts on the bQsis that 
ther revealed "thet it WQS not foreseeable to a person 
in the position of the accused :lS hu WQS approaching 
the pedestrians that one of thom might step forwnrd 
into the path of his car" and for tbe purposes of 
dealing with the case he had treated s.289 no requirine 
thnt reasonable care and precautions must be tween 
to avoid dangers "which wcre not foreseeable". 

However, this would not be of uuch consequence 
in the case if tho ul timatc finding of fnct ';!hich HiR 
Honour made amounted, in substanco, to n finding of 
criminal negligence. His ultimate finding vms, in 
effect, th2.t the cppellant had "by n combination of 
reckloos speed and failure to observe an actual dnnger 
when it clearly nrosc;:", fnilcc::. to dischnrge hiD 
statutory duty. But it was "clear" to His H6!lour "'lihnt 
the deceased stepped forward right into the p~th of 
danger" and "at the time when tho {I.ccused in fnct 
become aware of tho danger, he apparently hn.d 110 

hope of avoiding the: decenscd" so that thu g-r:wnml 'l! 
of His Honour's ultimate finding must be "':inki.:l1 '~O a'Y') 

been the "rocklcss speed" nt vlh1ch thu ('.!'pl'lIl:.n'.; '::'1"; 

driving end which was variously describ(;d by His IIullOur 
by the usc of the exprcssionG prc:viou3J..J IIlChtionl;u. I 
would bv very loath to trent His Honour's ultimatv 
finding in these circumstances as tantamount to n 
finding that the appellant had been guilty of criminnl 
nogligence. It may be that His Honour had in mind the 
standard so frequently adverted to but I do not think 
that his finding, as he stnted it, cnn be equated to 
the proof which is required in criminnl cases. Th" 
Classic definition of crj"!1innl nogligence is snid to 
bothat contained in Bllteman's Cn.se (28 Cox 33) whure 
it was Said: liTo support qn indictment for mcnsluughtcz' 
the prosecution must provo thu mattors neccssary to 

sh civil liabilitr (except pecuniary loss), and, 
addition must sBtisfy" thc jury that tho nogligence 

il~i1noompotenoo ot tho o.ocu8ed went boyond a mere 
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or oomponBntio~ nnd ahowcd Duoh dl.r~gnrd tor 

lite and safety ot others cs to amount to n crime 
the State nnd conduct descrving punisMcnt". 

Qlso !. -v- Gunter (21 s.n. (ll. S. ".) 282); 
(27 S.R.(N.S.\7.)274); R(:g. -v- '7ood (11)57 

(N.S.W.)638); and Ak0rele -v- The King (1943 A.C.255) 
c~ses there: mentioned). It mny h:lVe bc~n wull op ... n 

think, for the lc~rncd Chief J\.1.3tice to h~wc fou."1d t}1.1t 
appellant had been criminally negligent but it d00n 
Boom to me, even when regard is paid to his r(;:fercnct. 

R,-v- Sonrth (supra.) , that he.: d1d, 1n folct, mn.ku fJ1tch 
~1nd1ng. Further 1n ordor to justify the conviction 

was neo~ssary th~t His Honour should have been 
cd beyond reason~ble doubt th~t the npp~ll~nt's 

Aionduct ameunted to crim1na+ negligence. Thnt it \'/:lS 

ossary that he should hnve been so satisfi~d both 

Thf1.t this 

~1fOO~lIllng"{;on -v- :.rnc lJ:LreCliOr 01 Public Prosecutions 
But whether His Honour was so sntisf'ic:d 

appc~r; he merely soems to have consid~rud 
upon a ba.l~ce of evidence there had been ~ 

breach on the part of the appellnnt of the duty which, 
ording to th<; view \'/hich he ..:xprossed concerning 
menning of 8.289, that section created. 

In tho circumstances I think the conviction 
not be allowed to stand nnd tha.t there should be 

for a new tria.l. 

237 



· "':I 



IJGRIOU 

-v-

THE 9VEEH. 

In mJ opinion this appeal should be dismissod. 
I:bavo come to that opinion with somo hesitation, causod 
by the manner in which His Honour, the loarned trial 
judg~, expressed his reasons for his decision. He 
stated the relevant fact3 as he found them clearly 
enough. In this port of his judgmont ho said : 

IIBetween Port Moresby and Boroko there ::l.I'C 
severnl places such as the Koki mark~t, Badili 
and the stretch along which this accident occurred, 
whore at most times, and ospecially during thu 
week-end, one encounters lnrge numbers of native 
pedestrians. There are no footpaths for them to 
walk on, and they normally walk along th~ gravel 
edge of tho roadway off the bitumen. In n few 
places there arc foot tracks. 

A very lnrg~ number of native people are 
not trained to traffic conditions and they have 
a very well-known propensity for walking in the 
path of an on-coming vehicle without looking an~ 
without giving the traffic conditions prevailing 
any apparent thought. In consequence they fre­
quently walk in amongst moving traffiC, and 
anybody driving a vehicle in the Port I1oreoby 
area should be well aware of this. 

The fact that a group of pedestrians was 
apparently waiting at the side of the road would 
be a presumptive indication that they were aware 
of the dangers of traffic and would justify a 
driver in travelling past them at a reasonable 
rate, provided that he kept them under close 
observation in the case of a sudden movement of 
preCisely the kind that happened here. To drive 
past any such group of pedestrians at high speed 
is, in my opinion, to create a very serious risk." 

It was in the light of these facts that His 
'!.AWlOur, who was well acquainted with the locality and 

ways of the natives there, addressed to himself the 
"Was the accused travelling at such a speed or 

~u~Aerw1se so unprepared to meet the situation which 
ed him that his nogligenoe was a cause of the 

collision?" He ultimately held, and there was in my 
evidence on which he could hold, that the accused 

~~ed, by a combination of rec~ess speed and failure 
an' 'aotual danger when-'it clearly arose, to 
~s duty (scil, · the duty ot oaro created by 
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Hia Honour had earlier dia0U8.ed the proviaion. 
~he Code relating to homicide and the impact ot a.23 

I."l<l'~~ tho •• proviaiona. Hia obaervationa concorning a.2,3 
Criminal Code were I think, with respoct to him, 

and erroneous. But what Hia Honour said wae 
'!HI~g" it aeema, having regard to the arguments he had 

The argument tor tho defenoe apparently proceeded 
the basis that s.23 was in some way applicable and 

into that argument there were introduced some involved 
and abotract propositions concerning causation and 

But it is not as if ~hat His Honour said was a 
s~ing up to a jury. The irrelevant matter aside, he 
did, I think, apply the correct test to the facts cs he 
found them. lie did ask himself, Was the death of the 
deceased caused by criminal negligence on the part of 
th~ accused? His reference to R. -v- Scarth (1945) 
St. R. Qd.38 shows that he had correctly in mind the 
criminal standard of negligence. And this is bornG out 
by his reference to the "clement of reckless disregard 
tor, the lite and safety of other persons". This 
demonstratea his correct appreoiation of th~ standnrd 

" . 

o~"'negligence necessary to create criminal responsi bili ty 
as having a constituent element additional to the elcmen~ 
otreasannble care on which liability for negligence in 

As to His Honour's statement, 
Compressed and confuSing I agree, about an oblig~tion 
to · avoid dangers that arc not foreseeable: It can, 
standing by itself, be justly criticized. But, when 
read. with the rest of what ho said, what he was seeking 
to express was, I think, that th~ situation was one in 

a prudent man would be prepared for sudden, wld in 
sense unexpected, oocurrences. It seems to me that 

language reveals that his view was that a prudent 
would have had well in mind the probability that a 

:».r"on might unpredictably, or unexpectedly, or "unforl:-
, step into the roadway; and would have conducted 
acoordingly; and that if, in reckless disregard 
risk, the accused drove at n speed and in n manner 

that made it impossible for him to moet tho situation whcm 
in fact arose, than he might be held guilty of criminal 

I -would not interfere with His Honours 

2.0 





-v' 

THE QUEEN 

T~e appellant wae convioted ot the manelaughter 
one Besiaro who was killed when he and a motor-car 
.ven by the appellant came into collision on the 

Hubert Uurray Highway near Port Moresby. Seotion 289 
ot the Criminal Code in force in the Territory 
imposes upon every person who has under his control 

of such a nature that, . in the absence of care 
or', precaution in its use or management, the life, safety, " ... 
Q~:'health, of any person may be endangered, the duty .. ft· 

to ~:use reasonable care and take reasonable precautions 
~.o .. avoid such danger. The charge of man.slaughter was 
based upon an alleged breach of the duty ofeare imposed . ,. 
bl;;this section. 

It is plain from the deCisions of thin Court 
in Callaghan -v- The Queen 87 C.L.R.lI5 and of the 
Queensland Court of Criminal Appeal in R. -v- Sc~ 
19,45) Q.S.R.38 that in such a case it must be proved 
t~t the person accused was guilty of a high degree 
of negligence. He must be shown to have acted with 
such a reckless disregard for the lives or safety of 

as to make his conduct "a crime against the 
State and conduct deserving punishment": R. -v- Bateman 
19 .'C.A.R.8. It is equally clear from Callaghan's Case 
(supra) that on the trial of a person for manslaughter 
based upon a breach of the duty imposed by s.289, s.23 
which provides that : 

"Subject to the express provisions of this 
Code relating to negligent acts and omiSSions, 
a person is not criminally responsible for an 
act or omission which occurs independently of 
the exercise of hie will" or for an event 
which occurs byacoident', 

Unfortunately the trial proceeded upon the 
s.23 was the primary matter fo~ oonsideration 

to a great deal of confusion, 
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It is neoessary, I think, to state in some 
tho two alternative sets ot reasons given by His 
for oonncting the appsllant. Bs began by 

~.l'ec.punt1ng the evidence of Bome ot the events leading 
to the collision and went onl "ThuB the deoeased 

stepped right into the path of the oar driven by the 
ac~used, and was struck with very great violence ••• ". 
He.:referred then to evidence given by a witness named 
Martyn, who was the driver of a car travelling in an 
oPPosito diroction to that in which the. appollunt wao 
driving. Martyn had said that, as the two cars passed 
one nnother - and this must havu been a fraction of tim0. 
before the collision - he "heard a loud rush of air of 
such a volume as to make him turn his head quickly to 
thO right to seo the car". Of this evidence His Honour 
said that it, together with certain marks on the roadway, 
satisfied him beyond doubt that the a.ppellant was 
travelling at "a. rela.tively high speed". He was, he 
said, "unable to fix the speed, but the indications 
are that it was very considerably in excess of the 
official 30-mile per hour speed limit in that aroa". 
He referred next to certain other evidence of "rather 
erratic driving by the accused" somo considerable dist~ce 
back from the scene of the collision and, aft~r saying 
that ~e did not attach much weight to it, went on -

"I gained more support for the finding of 
undue spe~d from tho evidence given by the 
aocused himself. Even nIl owing for his 
difficulty in expreseing hims~lf in what is 
to him really a foreign language, he cave n 
very strong impression of having no idea of 
what was going on at tho time of the collision, 
and of a man whose handling of tho car wac 
confusod either by inadequate observation of 
his surrotmdings 0.0 11 ... passvd or by hiro 
appurunt clumsilltlSS in handling the co.ra 

transcript rocord of th~ appallant's Qvidenco oo~ms 
ma to be incapablu of supporting a finding of lIunduc: 

It is a contusod account of the evol1ts but it 
, at least, clear from it that he was insisting -

ly or otherwise - that the speed at which he 
driving was not excessive in the circumstunces. 

Honour continued I 

"The defence to the charge of manslaughter 
arises under Section 23 of the Criminal 
Code and constitutes the defenco of 
acoident. In cases of this kind, car~ful 
scrutinY of thu circumstances is cell~d for, 
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for it ls clear that the deceased stepped 
forward right into the path of danger. At thc 
time when the accused in fact became aware of 
the danger, he apparently had no hope of avoid­
ing the deceased and struck him at a speed high 
enough to cause quite extensive damage to tho 
car... It may well be that the deceased himsolf 
contributed by his own negligence to tho accident, 
or on the other hand, he may have been misled by 
the unusually high speed at which th~ car was 
travelling. ••• Considerations of this kind 
may be of importance in a civil case, but th~y 
could not be resolved precisely on the available 
eVidence, even if they now fall for d~tcrmination. 
In my opinion they do not, for regardlcl3B of 
whether thd deceaaed was negligent in the 
Circumstances, the real question is one of 
causation. In other words, was the accused 
travelling at such a speed or oth~rwioe 00 
unprepared to meet the situation which 
confronted him that his negligence was a cause 
of the collision. This depends again on the 
question of foreseeability, for criminal 
responsibility attaches notWithstanding 
Section 23 if the accused ran into a situation 
which was foreseeable ae creating a substantial 
risk of death for the deceased. As soon as such 
a risk was apparent to a person in the position 
of the accused, it was his duty to reduce his 
speod, observe thG situation more clos~ly, and 
if necessary stop his car 80 as to avoid the 
risk of killing the deceased. 

In the circumstancos of this case, wns it 
foreseuable to the accused that a native 
pedostrian, standing on the side of the road 
and apparently waiting for the traffic to 
clear, would suddenly step off into th.; path 
of an on-coming car. If such a risk wcr~ not 
apparent to a person in tho position of the 
accused, the result would be an accidunt, 
and he would not b~ criminally responsible, 
but if it were apparent and foreseeable, then 
he was bound totake the appropriate action, 
and failed· to do so. 

I have no substantial evidence upon which to 
determine this quostion of foreseeability in 
thlJ eircumstancc:s existing at tIll- tim~ of tIw 
collision. I think thnt it is proper for ~c 
to dc:termin~ that qu~stion by tnking judicinl 
notice of tho circumst~~cea which normally 
prevail in that area. Thcru is only one mnjor 
Highway running through Port Morosby and it 
runs through thl; centro of the town and out 
past Boroko, which is a large suburb and the 
only really substantial rosidontial area out­
side Port Moresby. Between Port Moresby and 
Boroko there are several places such as the 
Koki market, Badili, and the stretch along 
which this accident occurred, where at most 
times, and especially during the weck-end, 
one encounters large numbers of native 
pedestrians. There are no footpaths for them 
to walk on, and they normally walk along the 
gravel edge of the roadway off the bitumen. 
In a few places there are foot tracks. 
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A very large number of native people are not 
trained to traffic conditione and they have 
a very well-known propensity for walking in 
the path of an on-coming vehicle without 
looking and without giving the traffic 
conditions prevailing any apparent thought. 
In consequence they frequently walk in 
amongst moving traffiC, and anybody driving 
a vehicle in the Port .Moresby area should be 
well aware at this. 

The fact that a group of pedestrians was 
apparently waiting at the side of the roa~ 
would be a presumptive indication that they 
were aware of the dangers of traffic and would 
justify a driver ill travelling past them at a 
reasonable rate, provided that he kept them 
under close observation in the case of a Bud.deI) 
movement of preCisely the kind that happened 
here. To drive past any such group of 
pedestrians at high speed is, in my opinion, 
to create a very serious risk. 

A person, even travelling within the officinl 
speed limit, would be wise to act as !:Ir.Uartyn 
did in driving past at reduced speed and 
keeping a very careful watch. To drive past 
at a considerably higher speed is to bring 
about the very kind of risk which occurred 
here. 

For this reason I think that the actions of 
the accused and the me.nner in which he droy() 
the car were the cause of a risk which should 
have been obvious to him, R.nd thflt th(;rcfo:':'c 
the: event which 08currcd IV:1.S not o.n ::'.cci<hnt 
within the meaning of Section 23 of the 
Criminal Code, and tha.~ ho is guilty of 
manslaughter in consequence of his a.ction9." 

It will be seen that up to this stage His Honou!' 
no finding of criminal negligence against the 

appellant and without such a finding the conclusion that 
the appellant was guilty of manslaughter cannot be 
supported. That the~rned trial judge hati not directed 
his mind to the vital question is apparent from the 
opening words of the second part of His Honour's reasons 
for convicting the appellant to which reference must 

He suid , 

"Although,on my view of tho facts, the 
question of negligence docs not arise, 
I will deal with it upon the footing that 
contrary to my view of the matter, the 
circumstances of this case rendered the 
event of death an accident within the 
meaning of Section 23. Upon this footing 
the accused would not be criminally 
responsible for the event which happened 
unless he foiled to discharge the duty 
imposed upon him by Section 289 of the 

2'5 



4-

Criminal 'Code to take due oare- in the 
driving ot hie motor.-oar, it being in the 
circumetances an objeot under hit oontrol 
coming within the terme of Seotion 289". 

After referring to evidence suggesting that the 
deceased had "unforeseeably stepped on to the road in 
oircumstances creating a situation in which the negligence 
of the accused was not a contributing cause," he went on 

liOn such a view the o.ccused would have hit 
the deceased at whatever speed he might have 
been travelling. Such a view in the present 
case is inconsistent with my finding that it 
ought to have been apparent to a person in the 
position of the accused that a situation of 
this kind mieht arise, and that he should have 
reduced speed as soon as the danger became 
apparent to a person in his position. Neverthe­
less, dealing with the case on the assumption 
that this was an accident within the scope 
of Section 23, I must treat the facts as 
revealing that it was not foreseeab~e to a 
person in the position of the accused as he 
was approaching th~ pedestrians that one of 
thcm might step forward j.nto the path of his 
car. Upon such a view, the accused was tuken 
completely by surprise and it becomes a question 
of fact at what point of time he had actual 
warning of the movements of the deceased so 
that he was not required to predict them but 
merely to obscrre them and act according to 
what he savior ought to have seen. 

Section 289, which creates the duty expressly 
made applicable to accidents arising wi thin . 
the scope of Section 23, requires that 
reasonable care and precautions must be tak(;n 
to avoid such danger (aild I say again to avuid 
dangers which in fact arise but which were not 
foreseoable) • In this case ,the ::3tA.ndn.rd 
imposed by the Section is much lower than the 
obligation to avoid causing death which ~rin~n 
where the event is foreseeable o.nd thcl.'cl'ure 
not an accident. It is a duty to talco rc;>.sonnble 
care and precautions, but the standard of care 
as intcrpreted by R~~~arth (1945) St.R.Q. 
p.38 and otht:r cases to whic1l"I Vtrl,D rdcrred 
in argument and which have previously been 
followod by this Court i8 one tho broach of 
which involves an eloment ot reokless disregard 
for the life and satety of other persons. 

On the evidence it appears to me to be clear 
that at the point at which the car driven by 
the acoused passed the oar driven by Ur.nartyn 
in the opposite direotion, there was ample 
time for the aooused to stop. As soon as 
Mr. Martyn's oar passed, the deceased 
was walking across the roadway in the full 
view of thu o.ccused, and even if, for some 
reason, the accused could not or did not 
see this movement until tho point at which 
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he was passing liIr. lInrtyn' s car, he still 
had nmplo time to pull up at a speed of 
anything like 30 milos per hour. Even, 
thorofare, on this moet favourable viow ot 
the duty owed by the eccused under Section 
289, he foiled, by a combinc.tion of reckless 
speed and failure to observe ~~ actunl d~g~r 
when it clearly aroee, to discharge his duty, 
and on thct ground aleo the accused is guilty 
of manslnughter." 

With respect, I would mnke four comments on 
this part of His Honour's reasons. In the first place 
s.289 does not impose a duty to take care to ovoid 
dangers which are unforeseeable ond in this respect His 
Honour misdirected himself. In the second pIece, ~d on 
the assumption that "the event of death" was on c.ccident 
"within the meaning of s.23", criminal responsibility 
would not ettach. In the third place, I think it 
understates the true legal position to say, on a charge 
of manslaughter, that a breach of the duty imposed by 
s.289 involves "an element" of reckless disregard for 
the life end safety of other persons. What His Honour 
described as "an element" is the very essence of the 
offence. And, finally, on the assumption upon which the 
reasoning proceeds, namely that the act of the deceased 
in stepping forwnrd into the path of the c~r was an 
unforeseeable occurrence, His Honour does not nppenr 
to hnve given consideration to the ~uestion whether 
the speed at which the car wns being driven up to 
the moment of this unforeseeable cccurrence was such 
as to establish a cnse of criminal negligence. It is 
not to~e point to sny that if the appc11~t had been 
travelling at 30 miles per hour or less he could have 
pulled up in time to avoid the collision when, in fn.ct, 
he wcs travelling at a higher speed when the supposedly 
unforeseeable event happened. 

It mny well be that if s.23 had not been 
introduced into the case and if the renl issue hn.d 
been considered and decided the appellant would have 
been properly convicted. On that I express no opinion. 
But, witll 0.11 respect to my brothers who think other­
wise, I am of opinion that the trial miscnrried in 
material respccts. I think, therefore, that the 
appeal should be allowed, the conviction sct aside 

and a new trial ordered. 

I would only add one further matter. It 
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Crowa 0". , oOUlla 
.u~ t1l.d tbat there ... no oa •• to 

.awor. Hia Honour refusod to rule on the ~b1ll1aaion 

.t that stage, saying tbat the defenoe "must olect 
either to call evidence or not", With all r espect 
this is not the proper practice on a criminal trial. 
~he Crown had, however, led evidence sufficient to 
justify a verdict of manslaughter and the submission 
would have beon rightly rejected. In that event, no 
doubt, tho appollant would have given the ovidencc in 
which His Honour found support tor the conclusion that 
he had been drIving at an "unduo sIleed". 
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