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ACT NO. 18 OF 2003 

I assent. 

ANACT 

l I. ULUIVUDA 
President 

[6 November, 2003] 

TO ESTABLISH FAMILY DIVISIONS OF THE HIGH COURT AND THE 
MAGISTRATES' COURT, TO MAKE FRESH PROVISIONS RELATING TO 
DISSOLU}'ION OF MARRIAGE, SPOUSAL AND CHILD SUPPORT, 
PARENTING RESPONSIBILITY AND SPOUSAL PROPERTY, TO PROVIDE 
FOR MARRIAGE COUNSELLING AND RECONCILIATION, AND FOR 

RELATED MA TIERS 

ENACTED by the Parliament of the Fiji Islands-

PART I-PRELIMINARY 

Short title and commencement 

1.-(1) This Act may be cited as the Family Law Act 2003. 

(2) This Act comes into force on a date or dates appointed by the Attorney General 

by notice in the Gazette. 

(3) The Attorney General may appoi~t ¥£Ierent dates for the coming into operation 

of different Parts, Divisions or sections of this Act. . 

Interpretation 

2.-(1) In this Act, unless the contrary intention appears-

"adopted", in relation to a child, means adopted under the law of any place 
(whether in or out of the Fiji Islands) relating to the adoption of children; 

I 
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"appeal" includes an application for a re-hearing; 

"applicant'' includes a cross-applicant and, in relation to proceedings for 

dissolution of marriage instituted befo.re the commencement of this Act, 
includes a petitioner or cross-petitioner. 

"approved", in relation to a marriage education and counselling organisation, 
means approved by the Attorney-General under section 6; 

"child" means a person who is under the age of 18 years; 

"child counselling" means counselling to--

(a) discuss the care, welfare or development of a child; or 

(b) 'discuss, and try to resolve, differences between persons that affect the 
· care, welfare or development off child; 

"child maintenancemder" has the meaning given by section 63(5); 

"contact order" has the meaning given by section 63(4); 

"court", in relation to any proceedings, means the court exercising jurisdiction 
in those proceedings by virtue of this Act; 

"court counsellor" means a Director of Counselling and any other court 
counsellor appointed under section 23; 

"Director of Counselling" means a person appointed as such under section 23; 

"family and child counselling" means any of the following kinds of counselling­

( a) marriage counielling; 

(b} child counselling; 

( c) . counselling about any matter that arises out of proceedings under this 
Act and that involves-

(i) a parent of a child; 

(ii) a child; or 

(iii) a party to a marriage; 

"family and child counseIJor" means 

(a) 

(b) 

a court counsellor; 

a person authorised by an approved counsellingjirganisation to offer 
family and child counselling on behalf of the organisation; or 

(c) a person authorised under the regulations to offer family and child 
counselling; 
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"Family Division" means the Family Division of the High Court established by 
section 15 or the Family Division of the Magistrates' Court established by 

section 20, as the case may be; 

"Family Law Council" means the body of that name established under section 
204; , . 

"financial matters", in relation to the parties to a marriage, means matters with 

respect to-

(a) the maintenance of one of the parties; 

(b) the property of those parties or of either of them; or 

( c) the maintenance of children of the marriage; 

· "financial or Part VII proceedings", means-

, ( a) proceedings (being, unless the context otherwise requires, proceedings 
under this Act) of a kind referred to in any of paragraphs ( c) to (h) of 
the definition of "matrimonial cause" in this subsection; or 

(b) proceedings under Part VII; 

"made", in relation to an order whicp is a judgment means given, and "make" has 
a corresponding meaning; 

"maintenance agreement" means an agreement in writing which is made, either 
before or after the commencement of this Act, between the parties to a 
marriage and which makes provision with respect to financial matters, 
whether or not-

( a) there are other parties tci the agreement; 
,) 

(b) it also makes provision with respect to other matters, 

and includes such an agreement that varies an earlier maintenance agreement; 

"marriage counselling" includes the counselling of a person in relation t~ 

( a) entering into marriage; 

(b) reconciliation of the parties to a marriage; 

(c) separation of the parties to a marriage; 

( d) the dissolution or annulment of a marriage; or 

(e) adjusting to the dissolution or annulment of a marriage, 

whether~ ) 

(i) the counselling is provided in relition to the proposed marriage, 
marriage or former marriage of the person or in relation to the 

proposed marriage, marriage or former marriage of another 

person or other persons; and 
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the counselling is provided to the person individually or as a 

member of a group of persons; 

"matrimonial cause" means-
( a) proceedings between the parties to a marriage, or by the parties to a 

marriage, for an order of-

(i) dissolution of marriage; or 

(ii) nullity of marriage; 

(b) proceedings for a declaration as to the validity of a marriage or of the 
dissolution or annulment of a marriage by order or otherwise; 

(c) proceedings between the parties to a marriage with respect to the 

. maintenance of one of th~ parties to the marriage; 

(d) proceedings between the parties to a marriage with respect to the 
property of the parties to ·the marriage or either of them, being 

proceedings~ 

(i) arising out of the marital relationship; 

(ii) in relation to concurrent, pending or complete proceedings 
between those parties for principal relief; or 

(iii) in relation to the dissolution or annulment of that marriage or 
the legal separation of the parties to that marriage, being a 
dissolution, annulment or legal separation effected in accordance 
with the law of an overseas jurisdiction, where that dissolution, 
annulment or legal separation is recognized as valid in the Fiji 

Islinds under Part XI; 

(e) proceedings between the parties to a marriage for the approval by a 
court of a maintenance agreement or for the revocation of such an 
approval or for the registration of a maintenance agreement; 

(f) proceedings between the parties to a marriage for an order or 
injunction in circumstances arising out of the marital relationship; 

(g) proceedings between~ 

(i) the parties to a marriage; 

(ii) if one of the parties to a marriage has died - the other party to the 
marriage and the legal personal representative of the deceased 

party to the marriage, being proc~dings-

(iii) for the enforcement of, or otherwiJe in relation to, a maintenance 
agreement that has been approved under section 172 and the 

approval of which has not been revoked; 
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(iv) in relation to a maintenance agreement the approval of which 
under section 172 has been revoked; or 

(v) with respect to the enforcement under this Act of a maintenance 
agreement that is registered in a court under section 171 or an 
overseas maintenance agreement that is registered in a court 
under regulations made under section 174; 

(h) proceedings with respect to the enforcement of an order made under 
the law of an overseas jurisdiction in proceedings of a kind referred 
to in paragraph (c); or 

(i) any other proceedings (including prnceedings with respect to the 
enforcement of an order or the service of process) in relation to 
concurrent, pending or completed proceedings of a kind referred to 
in any of paragraphs (a) to (h), including proceedings of such a kind 
pending at, or completed before, the commencement of this Act; 

"order"·means an order, decree or judgement and includes an order nisi and an 
order dismissing an applicati,;:m or refusing to make an order; 

"ordinarily resident" includes habitually resident; 

"overseas jurisdiction" means the jurisdiction of a country or part of a country 
outside the Fiji Islands; 

"overseas maintenance agreement" means a maintenance agreement that has 
force and effect in a prescribed overseas jurisdiction by reason of the 
registration of the agreement, or ihe taking of any other action in relation 
to the agreement, under the law of that country and includes such an 
agreeme~t with respect to the maintenance of an ex-nuptial child as if the 
child were a child of the marriage of the parties to the agreement; 

parenting order" has the meaning given by section 63( 1 ); 

"parenting plan" has the meaning given by section 57; 

"Part VII proceedings" means proceedings under Part VII with respect to 

spousal maintenance or the property of the parties to the marriage; 

"prescribed overseas jurisdiction" means a jurisdiction in any country or part of 
a country outside the Fiji Islands which is prescribed by the regulations as 
an overseas jurisdiction for _the purposes of the provision in which the 
expression is used; 

"proceedings" means proceedings in a court, o/hether between parties or not, 

and includes cross-proceedings or an inciden~l proceeding in the course of or 

in connection with a proceeding; 

"proceedings for principal relief' means proceedings under this Act of a kind 
referred to in paragraph (a) or (b) of the definition of"'matrimonial cause"; 
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"property", in relation to the parties to a marriage or either of them, means 
property within or outside the to which those parties are, or that party is, 
entitled, whether in possession or reversion; 

"registrar" includes a deputy registrar; 

"regulation" means regulations made under section. 213; 

"repealed Act" means any of the Acts set out in the Schedule; 

"residence order" has the meaning given by section 63(3); 

"separatio_n order" means an order, not being an order of dissolution of nullity 
of marriage or for a judicial separation, having the effect of relieving a 
party to a marriage from any obligation to cohabit with the other party to 
the marriage; 

"specific issues order" has the meaning given by section 63(6); 

"welfare officer" means any of theJollowing-

(a) , a person who is permanently or temporarily employed as a welfare 
officer in the public service; 

(b) a person nominated by an organisation concerned with the welfare of 
children, being an organisation that has been approved under section 

6; 

(c) a person appointed as a welfare officer in accordance with the 
regulations. 

(2) A reference in this Act to a party to a marriage includes a reference to a person 
who was a party to a mariiage that has been dissolved or annulled in the Fiji Islands or 
elsewhe_re. 

(3) A reference in this Act to a parent of a person includes an adoptive parent, if the 
personal law of the person permits adoption. 

(4) In ascertaining the domicile of a party to a marriage for the purposes of this Act­
( a) a person's domicile at anytime (whether before or after the commencement 

of this Act) in any country, however acquired, is deemed to have continued, 
or to continue, until the acquisition by that person of a domicile of choice 
in another country; 

(b) 

. (c) 

the domicile of a woman who is, or has at any time been, married mµst be 
determined as if she had never been marr1d; or 

a person who has attained the age of 18 Jyears, or a person who has not 
attained that age but is, or has at any time been, married, has, and is deemed 

to have had at all times since that person attained that age or became 
married, the capacity to acquire a domicile of choice. 
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lnsritution of proceedings 

3.-(1) After the commencement of this Act-

247 

(a) proceedings by way of a matrimonial cause cannot be instituted except 
under this Act; and 

(b) .proceedings by way of a matrimonial cause instituted before the 
commencement of this Act cannot be c;ontinued except in accordance with 
section 4. 

(2) Proceedings for an order of restitution of conjugal rights, of jactitation of 
marriage or of judicial separation cannot be instituted or continued after the commencement 

of this Act. 

(3) Proceedings for a separation order cannot be instituted after the commencement 

of this Act. 

Prnding proceedings 

4.~(1) Subject to subsection (2), pending proceedings for a decree of dissolution of 
marriage or for a decree of nullity of marriage on the ground that the marriage is voidable, 
and pending proceedings for a separation order, may be continued and must be dealt with 
as if this Act had not been passed. 

(2) Where the parties have lived separately and apart for a continuous period of not 
less than 12 rrionths immediately preceding the date of commencement of this Act, 
pending proceedings for a decree of dissolution of marriage must, if the applicant so 

. requests, be dealt ,X,ith as if they were proceedings instituted under this Act on the ground 
referred to in section 30(1) and, in relation to proceedings in which such a request is made, 
section 30(2) has effect as if the proceedings for dissolution of marriage had been instituted 
by an application filed on the date of commencement of Part V of this Act. 

(3) Where subsection (2) does not apply but the parties have lived separately and 
apart for a continuous period of not less than 12 months immediately preceding the date 
of making of the request under this subsection, pending proceedings for a decree of 
dissolution of marriage must, if either party so requests, be dealt with as if they were 
proceedings instituted under this Act on the ground referred to in section 30(1) and, in 
relation to proceedings in which such a request is made, section 30(2) has effect as if the 
proceedings for dissolution of marriage had been instituted by an application filed on the 

date of making of the request. J 
(4) Pending proceedings for a decree of nullity of marriage on the ground that the 

marriage is void, or pending proceedings of a kind referred to in paragraph (b) of the 
definition of "matrimonial cause" in section 2(1 ), may be continued and must be dealt with 
as if they were proceedings instituted under this Act. 

) 



248 Family Law-18 o/2003 

(5) Pending proceedings constituting a matrimonial cause, not being proceedings for 
principal relief, instituted under a repealed Act may be continued and must be dealt with 
as if they were proceedings instituted under this Act. 

(6) Section 214(2) does not apply to proceedings continued and dealt with under this 
section. 

(7) Where, in. any proceedings constituting a matrimonial cause, an order has been 
made before the commencement of the relevant Part of this Act-

( a) any appeal in respect of that order may be continued or instituted; 

(b) any new trial or re-hearing ordered upon the hearing of such an appeal, or 
upon an appeal heard before the commencement of the Part, may be heard 
and completed; and 

(c) any_order may be made upon any such appeal, new trial or re-hearing, and, 
if an order so made is a conditional order, the order may become final, 

as if thjs Act had not been passed. 

(8) Where, in any proceedings constituting a matrimonial cause, a conditional order 
· was made before the commencement of the relevant Part of this Act but did not become 

final before that date, the order becomes final upon-
( a) the expiration of 1 month from the date of making of the order; 

(b) the expiration of 1 month from the date of making of a relevant order under 
section 58 (1) of the Matrimonial Causes Act or section 34 of this Act; or 

,) 

(c) the date of commencement of the relevant Part of this Act, 

whichever is the latest. 

(9) At the commencement of this Act, any proceedings pending under the written 
laws (including practice and procedures) repealed under section 214, continue and are to 
be determined under those repealed written laws (including practice and procedures), as 
if such laws were still in force. 

(10) In this section­
"appeal" includes-

(a) 

(b) 

(c) 

an application for leave to appeal; 

an ?plicati~n for a new trial or tor} re-hearing; and 

an mtervenllon; 

"pending proceedings" means proceedings that were instituted before the date 
of commencement of the relevant Part of this Act but not completed before 
that date. 

s.--1 
VI in rel 
or who i: 
or her c, 

(2) 

(3 
subse( 
justif) 

(j 

unde 

appI 



ocecdinisfor 
be dealt with 

·ith under this 

·der has been 

ituled; 

an appeal, or 

11ay be heard 

hearing, and, 
~ome final, 

itional order 

not become 

ler; 

order under 
· 'this Act; or 

· the written 

.e and are to 
:edures), as 

ire the date 

::ted before 

Family Law-18 of 2003 249 

Restrie1io11 mi parenting orders 

5.-( 1) Subject to subsection (3 ), a court must not make a parenting order under Part 

VI in relati,on to a child who is a ward of the Department responsible for Social Welfare 
or who is under the care and control of the Minister responsible for Social Welfare in his 

or her capacity as a M1nister. 

(2) Nothing in this Act, and no order under this Act, affects-
(a) the jurisdiction of a court, or the power of an authority, under the law to 

make an order, or take any other action, whereby a child becomes a ward 
of the State, or is placed under the care and control of the Minister 

responsible for Social Welfare, or any similar jurisdiction or power; 

( b) any such order made, oi action taken, or the operation, in respect of a child 
in relation. to whom any such order has been made or action taken, of the 

law under which the order was made or action taken; 

(c) the jurisdiction of a court to make an order in respect of the maintenance 
of a child referred to in subsection (1) in favour of an officer or authority 
of the State performing functions in relation to the welfare of children; or 

(d) an order of a kind referred to in paragraph (c) made by a court. 

(3) A judge or magistrate of the Family Division may make an order referred to in 
subsection (1) if the judge or magistrate is satisfied that there are special circumstances that 

justify the making of the order. 

v PART II~ MARRIAGE EDUCATION AND 
COUNSELLING ORGANIZATIONS 

Approved of organizations 

6.-;--(1) A person or organization may apply to the Family Law Council for approval 

under this Part as-
( a) a marriage education and counselling organization; or 

(b) an organization concerned with the welfare of children. 

(2) The Family Law Council, in consultation with the Attorney-General, may 

approve any such person or organization if it is satisfied that-
( a) the person or organization is willjng and able to engage in marriage 

education and counselling or is cory:erned with the welfare of children, as 

the case may be; and 

(b) marriage education and counselling or the welfare of children, as the case 

may be, constitutes or will constitute the whole or the major part of its 

activities. 
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(3) The approval of a person or organization under this section may be given subject 
to any conditions the Family Law Council determines. 

( 4) If the approval of a person or organization has been given subject to conditions, 
the Family Law Council may, from time to time, revoke or vary all or any of those 

conditions or add further conditions. 

(5) The Family Law Council may, at any time, in consultation with the Attomey­
General, revoke the approval of a person or an organization if-

(a) the person or organization has not complied with a condition of the 

approval of the person or organization; 

(b) the person or organization has not furnished, in accordance with section 8, 
a statement or report that the organization is required by that section to 
furnish; or 

(c) the Family Law Council is satisfied that the person or organization is not 
adequately carrying out marriage education and counselling or being 

concerned in the welfare of children. 

(6) Notice of the approval of a person or an organization under this section, and of 
the revocation of any such approval, must be published in the Gazette. 

Fi11n11cial assistance 

7. The Attorney-General may, from time to time, in consultation with the Family Law 
Council, out of moneys appropriated by Parliament for the purposes of this Part, grant to 

a person or organisation approved as a marriage education and counselling or approved 

as an organization concerned with the welfare of children, upon such conditions as he or 
she thinks fit, such sums by way of financial assistance as he or she determines. 

A1111ual reports 

8.---(1) An approved marriage education and counselling organization or an 
organization concerned with the welfare of children must, not later than 31st March in each 
year or other period as may be extended by the Attorney-General in consultation with the 
Family Law Council, furnish to the Family Law Council and a copy to the Attorney­

General, in respect of the year ending 31st December of the previous year-
(a) an audited financial statement of the receipts and payments of the 

organization, with those for its functions under this Act shown separately 

from other receipts and payments; and 

(b) a report on its marriage education and counselling activities or child 

welfare activities, including information as to the number of cases dealt 

with by the person or organisation during the year. 
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(2) If, upon application by a person or an organisation, the Attorney-General is 

satisfied that it would be impracticable for the person or organization to comply with the 
requirements of subsection (1) or that the application of those requirements to the person 
or organization would be unduly onerous, he or she may, in writing, exempt the person or· 
organization, wholly or in part, from those requirements. 

(3) The Family Law Council must submit a copy of the annual report to the Chief 
Registrarof the High Court to be included in the annual report of the Judicial Department. 

PART Ill~ COUNSELLING AND RECONCILIATION 

Possihi!ity of reco11ciliution 

9.~( 1) Where proceedings for a dissolution of marriage have been instituted, or Part 
V or Part VI proceedings have been instituted by a party to a subsisting marriage, it is the 
duty of the judge or magistrate constituting the court, and of every legal practitioner 
representing a party, to give consideration, from time to time, to the possibility of a 
reconciliation of the parties. 

(2) If, in such proceedings, it appe;i.rs at any time to the judge or magistrate, from the 
evidence in the proceedings or the attitude of the parties, or of either of them, that there 
is a reasonable possibility of such a reconciliation, the judge or magistrate may~ 

(a) adjourn the proceedings to afford the parties an opportunity to consider a 
reconciliation; 

(b) with the consent of these parties, interview them in chambers, with or 
without counsel, as the judge or magistrate thinks proper, with a vievi to 
effecting a reconciliation; and 

(c) if the judge or magistrate thinks it desirable to do so, nominate-

(i) a marriage counsellor or an approved marriage education and 
counsel] ing organization; or 

(ii) in special circumstances, some other suitable person or organization, 

to assist those parties in considering a reconciliation. 

(3) If, after an adjournment under subsection (2) has taken place, eitherof the parties 
requests that the hearing be proceeded with, the judge or magistrate must resume the 
hearing as soon as practicable. 

( 4) If the court makes an order or grants an injunction under section 202, the court 
must, if it is of the opinion that it is in the interests of the parties or of the children of the 
marriage to do so, advise either or both of the parties to attend a marriage counsellor. 

(5) Where a court havingjurisdiction under this Act is of the opinion that counselling 
may assist the parties to a marriage to improve their relationship to each other and to any 
child of the marriage, it may advise the parties to attend upon a marriage counsellor or an 
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approved marriage education and counselling organization and, if it thinks it desirable to 
do so, may adjourn any proceedings before it to enable the attendance. 

No1ice to seek ussiswnce 

10.-(1) A party to a marriage may file in either Family Division a notice stating that 

he or she intends to seek the assistance of the counselling facilities of the Fam ii y Division. 

(2) If .such a notice is filed, the Director of Counselling of the relevant Division must 
arrange for the parties to the marriage to be interviewed by a marriage counsellor for the 
purpose of assisting the parties with a view to a reconciliation or the improvement of their 

relationship to each other and to the children of the marriage. 

Ami/ability of cow1.sel/i11g services 

11.-(1) A Director of Counselling must advertise the existence and availability of 

the ~ounselling and welfare facilities of the respective Family Division. 

(2) A party to a marriage must seek the assistance of the counselling facil 1ti0s of either 
Family Division and when such assistance is sought the Director of Counselling must, as 
far as practicahle, make those facilities available. 

Rules of each F ami!y Division 

12. The rules of each Family Division must provide for furnishing to persons 
proposing to institute proceedings under this Act, and in appropriate cases to their spouses, 
documents setting out-

(a) the legal and possible social effects of the proposed proceedings (including 
r he consequences for the children of the marriage); and 

(b) the counselling and welfare facilities available within the respective 
Family Division and elsewhere. 

Privileged commu11icatio11s 

13.-( 1) This section applies to--------
(a) 

(b) 

a marriage counsellor; 

a person nominated, or acting on behalf of an organization nominated, in 

accordance with section 9(2)( c); or 

(c) a person to whom a party to a marriage has been referred by a marriage 

counsellor, or by a person referred to in paragraph (b), for medical or other 
professional consultation. 

(2) Evidence of anything said orof any admission made at a conference with a person 

to whom this section applies, acting in the capacity referred to in subsection ( l ), is not 

admissible in any court or in proceedings before a person authorized by law, or by the 
consent of the parties, to hear evidence. 
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Oa1h of secrecy 

14. A marriage counsellor must, before first performing the functions of a counsellor, 
make before a person authorized under the law of the Fiji Islands to take affidavits an oath 
or affirmation of secrecy in the prescribed form. 

PART IV - THE FAMILY DIVISION OF THE HIGH COURT 
AND MAGISTRATES' COURT 

Fwni/y Di1·isio11 of 1he High Court 

15.-( I) This section establishes a Family Division of the High Court. 

(2) The Division consists of such judges as the Chief Justice determines. 

Chief Judge of 1hc Fmmly Division of the High Cour/ 

16.-(1) The Chief Justice may, in writing, designate a judge as the judge or to act 
as a judge of the Division. 

(2) Subject to section 134 of the Constitution, a person designated under subsection 
(1) must be, by reason of training, experience and personality, a suitable person to deal with 
matters of family law. 

(3) The designation of a judge under this section does not preclude the judge 
exercising other powers and jurisdiction of the High Court. 

( 4) The appointment of a judge under section 134 of the Constitution is not affected 
if the judge ceases to be so designated under this section. 

Jt1nsdic1in11 and powers of the Family Division of the High Court 

17 .-(I) The Family Division of the High Court has jurisdiction in-
( a) matrimonial causes and all other matters instituted or continued under this 

Act; 

(b) any other matter in respect of which jurisdiction is conferred on it by a 
written law. 

(2) Subject to such restrictions and conditions (if any) as are contained in the 
regulations, the jurisdiction of the Family Division of the High Court may be exercised in 
relation to persons or things outside the Fiji Islands. 

(3) The Family Division of the High Court has exclusive jurisdiction in relation to 
applications for orders for nullity of marriage and to applications under section 200 in 
relation to the Convention on the Civil Aspects of International Child Abduction ( 1980). 

( 4) Subject to this Act judges of the Division have all such powers as are by law or 
custom granted to the High Court including hearing of appeals from the Family Division 
of the Magistrates' Court. 
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Exercise of jurisdiction 

18.-(1) The original and appellate jurisdiction of the Family Division of the High 
Court is exercisable by one or more judges as the Chief Justice may direct or as prescribed 
by rules of court. 

(2) Sittings of judges of the Division are to be held from time to time as required at 
such places in the Fiji Islands as the judge of the Family Division directs. 

Appeals from the Family Division 

19.-( I) An appeal from the Family Division of the Magistrates' Court lies as of right 
to the Family Division of the High Court. 

(2) Appeals from judges of the Family Division exercising original jurisdiction lie 

as of right to the Court of Appeal. 

(3) Appeals from judges of the Family Division sitting on appeal from orders of the 

magistrates' court lie to the Court of Appeal with leave of the Court of Appeal. 

(4) This section is in addition to Part IX. 

Family Division of the Magistrates' Court 

20.-( l) This section establishes a Family Division of the Magistrates' Court which 
is subordinate to the Family Division of the High Court. 

(2) The Family Division consists of such resident magistrates as the Chief Magistrate 

determines. 

· (3) A person must not be appointed as a magistrate of the Division unless he or she 
is, by reason of training, experience and personality, a suitable person to deal with matters 
of f::irnily law. 

4) An appointment as a magistrate of the Division does not prevent a magistrate 
sitting as or executing any other powers of a resident magistrate. 

(5) A magistrate of the Division may resign that office without resigning office as 
;ident magistrate. 

J11risdicrnm and powers of the Family Dii·isio11 of rhe Magistrates' Court 

21.-( l) The Family Division of the Magistrates' Court has jurisdiction in-

(a) matrimonial causes and all other matters instituted or continued under this 
Act; 

(h) any other matter in respect of which jurisdiction is conferred on it hy a 

written law. 
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(2) Subject to this Act all magistrates of the Division have all such powers as are 

granted by law to resident magistrates and to magistrates' courts. 

(3) Sittings of Magistrates of the Division are to be held from time to time as required 

at such places in the Fiji Islands as the Chief Magistrate directs. 

Pracrice wid procedure 

22.-(1) The practice and procedure of each Family Division are governed by the 

rules of the respective Divisi~n. 

(2) In so far as the rules of the respective Division are insufficient, the High Court 
Rules or the Magistrates' Courts Rules respectively apply (so far as they are capabie of 
such application and subject to any directions of the judge of the Family Division or the 
Chief Magistrate, as the case may be) to the practice and procedure of the Division. 

Officers of the Family Division 

23.-( 1) The Family Division of the High Court and of the Magistrates' Court must 
each have a Director of Counselling and such other court counsellors as are required. 

(2) There must be a registrar of each Family Division and such deputy registrars as 
are necessary. 

(3) The Public Service Commission appoints each Director of Counselling and 
other court counsellors, who must be persons skilled in the social sciences and with a 
knowledge of court procedures and must be suitable to deal with matters of family law. 

(4) The Judicial Service Commission appoints the Registrars, who must be legal 
practitioners with skills in conciliation. 

(5) The Directors of Counselling have such duties as are given to the Directors by 
this Act, the rules of the Division, the Chief Justice or the Chief Magistrate, as the case may 
be. . 

(6) A registrar must, before first performing the functions of a registrar, make before 
a person authorised under the law of the Fiji Islands to take affidavits an oath or affirmation 
of office of secrecy in the prescribed form. 

PART V - MATRIMONIAL CAUSES 

DIVISION 1 -JURISDICTION 

Institution of proceedings 

24.-( I) Subject to this Part a-person may institute a matrimonial cause under this 
Act-

(a) in the Family Division of the High Court; or 
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(b) in the Family Division of the Magistrates' Court 

(2) Proceedings for an order of dissolution of marriage may be instituted under this 
Act by a party to the marriage if, at the date on which the application for the order is filed 
in a court, either party to the marriage-

(a) is a Fiji Islands citizen; 

(b) is domiciled in the Fiji Islands; or 

(c) is ordinarily resident in the Fiji Islands and has been so resident fur one year 
immediately preceding that date. 

(3) Proceedings of a kind referred to in any of paragraphs ( a) to ( c) of the Jefini tion 
of "matrimonial cause" in section 2( 1 ), other than proceedings for an order of dissolution 
of marriage, may be instituted under this Act if---

(a) either party to the marriage is a citizen of the Fiji Islands: 

(b) either party to the marriage is present in the Fiji Islands; or 

(c) the proceedings relate to a child of the marriage and the child i~ present in 
the Fiji Islands. 

Law to be applied 

25.-( l) The jurisdiction conferred on a court, or with which a court is invested, by 
this Act must be exercised in accordance with this Act. 

(2) Where it would be in accordance with the common law rules of private 
international law to apply the laws of any other country or place, the court must apply the 
laws of that country or place. 

Principles to be applied by courts 

26. A court exercising jurisdiction under this Act must, in the exercise of that 
jurisdiction, have regard to-

( a) the need to preserve and protect the institution of marriage as the union of 
a man and a woman to the exclusion of all others vo]untaril y entered into 
for life; 

(b) the need to give the widest possible protection and assistance to the family 
as the natural and fundamental group unit of society, particularly while the 
family is responsible for the care and education of dependent children; 

(c) the need to protect the rights of children and to promote their welfare; 

(d) the means available for assisting parties to a marriage to consider 
reconciliation or the improvement of their relationship to each other and to 
the children of the marriage; 
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(e) the Convention on the Rights of the Child (1989) and the Convention on 
the Elimination of all Forms of Discrimination against Women (1979). 

!1miwrion of proceedings 

27.-(l) Subject to this section, proceedings under this Act must be instituted by 

application. 

(2) A respondent may, in a response to an application, include an application for any 
order or declaration under this Act. 

(3) Where a final order ford issol ution of marriage or of n ul I ity of marriage has been 
made, proceedings of a kind referred to in sub-paragraph (c) or (d) of the definition of 
''matrimonial cause" in section 2( 1) (not being proceedings seeking the discharge, 
suspension, revival or variation of an order previously made in proceedings with respect 
to the maintenance of a party) cannot be instituted before the expiration of 2 years after the 
date of the making of the order or the date of commencement of this Act, whichever is the 
later, except by leave of the court in which the proceedings are to be instituted. 

(4) The court must not grant leave under subsection (3) unless it is satisfied that 
hards hip would be caused to a party to a marriage or to a child of the marriage if leave were 
not granted. 

Slaying and lransferring proceedings 

28.-(1) If-
( a) there are pending in a court proceedings which have been instituted under 

this Act or are being continued in accordance with section 4; and 

(b) it appears to that court that other proceedings which have been so instituted 
or are being so continued in relation to the same marriage or void marriage 
or to the same matter are pending in another court, 

the first-mentioned court may stay the first-mentioned proceedings for such time as it 
considers appropriate or may dismiss the proceedings. 

(2) If~ 
( a) there are pending in a court proceedings that have been instituted under this 

act or are being continued in accordance with section 4; and 

(b) it appears to that court that it is in the interests of justice, or of convenience 
to the parties, that the proceedings be dealt with in another court having 
jurisdiction under this Act, 

the court may transfer the proceedings to the other court. 

(3) The judge of the Family Division may of his or her own motion or on the 
application of a party at any time order that any proceedings be transferred from the Family 
Division of the High Court to the Family Division of the Magistrates' Court or from the 
Magistrates' Court to the Family Division of the High Court. 
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• (4) No appeal lies from an order of the judge made under subsection (3). 

Courts to act in aid of each other 

29. Courts having jurisdiction under this Act must severally act in aid of and be 
auxiliary to each other in all matters under this Act. 

DIVISION 2 - DISSOLUTION AND NULLITY OF MARRIAGE 

Ground for dissolution 

30.--(1) An application under this Act by a party to a marriage for an order for 
dissolution of the marriage must be based on the ground that the marriage has broken down 
irretrievably. 

(2) Subject to subsection (3), in a proceeding instituted by an application, the ground 
will be held to have been established, and an order for dissolution of the marriage must be 
made, if, and only if, the court is satisfied that the parties have separated and have thereafter 
lived separately and apart for a continuous period of not less than 12 months immediately 
preceding the date of the filing of the application for dissolution of marriage. 

(3) An order for dissolution of marriage will not be made if the court is satisfied that 
there is a reasonable likelihood of cohabitation being resumed. 

Effect of resumption of co-habitation 

31.-( 1) For the purposes of proceedings for dissolution of marriage, where, after the 
parties to the marriage separated, they resumed cohabitation on one occasion but, within 
a period of 3 months after the resumption of cohabitation, they again separated and 
thereafter lived separately and apart up to the date of the filing of the application, the 
periods of living separately and apart before and after the period of cohabitation may be 
treated as if they were one continuous period, but the period of cohabitation will not be 
deemed to be part of the period of living separately and apart. 

(2) For the purposes of subsection (1), a period of cohabitation is deemed to have 
continued during any interruption of the cohabitation that, in the opinion of the court, was 
not substantial. 

Nullity of marriage 

32.-{l) An application under this Act for an order of nullity of marriage must be 
based on the ground that the marriage is void. 

(2) A marriage that takes place after the commencement of this Act is void if-
( a) either of the parties is, at the time of the marriage, lawfully married to some 

other person; 

(b) the parties are within a prohibited relationship; 
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the marriage is not a valid marriage under the law of the place where the 
marriage takes place, by reason of a failure to comply with the requirements 
of the law of that place with respect to the form of solemnization of 
marriages; 

(d) the consent thereto of either of the parties is not a real consent because­

(i) it was obtained by duress or fraud; 

(ii) that party is mistaken as to the identity of the other party or as to the 
nature of the ceremony performed; or 

(iii) that party is mentally incapable of understanding the nature and 
effect of the marriage ceremony; or 

(e) either of the parties is not of marriageable age, 

and not otherwise. 

(3) Marriages that are within a prohibited relationship are marriages-
( a) between a person and an ancestor or descendant of the person; or 
(b) between a brother and a sister (whether of the whole blood or the half­

blood). 

( 4) Any relationship specified in subsection (3) includes a relationship traced through, 
or to, a person who is or was an adopted child, and, for that purpose, the relationship 
between an adopted child and the adoptive parent, or each of the adoptive parents, is 
deemed to be or to have been the natural relationship of child and parent. 

(5) Nothing in subsection ( 4) makes it lawful for a person to marry a person whom 
the first-mentioIJed person could not lawfully have married if that subsection had not been 
enacted. 

(6) For the purposes of this section-
(a) a person who has at any time been adopted by another person is deemed to 

remain the adopted child of that other person notwithstanding that any 
order by which the adoption was effected has been annulled, cancelled or 
discharged or that the adoption has for any other reason ceased to be 
effective; and 

(b) a person who has been adopted on more than one occasion is deemed to be 
the adopted child of each person by whom he or she has been adopted. 

Court not to make order of dissolution where application 
for order of nullity before it 

33. If both an application for an order of nullity of a marriage and an application for 
an order of dissolution of that marriage are before a court, the court must not make an order 
of dissolution of the marriage unless it has dismissed the application for an order of nullity 
of the marriage. 
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Co11d11ional order in the first instnnce 

34. An order for dissolution of marriage under this Act must, in the first instance, 
be a conditional order. llt 

H'hrn co11di1iona/ order becomes final 

35.41) Subject to this section, a conditional order made under this Act becomes 
final by virtue of this section at the end of one month after the making of the order or on 
the making of an order under section 36, whichever is the later. 

(2) lf a conditional order has been made in any proceedings, the court of first 
instance (whether or not it made the order), or a court in which an appeal has been 
instituted, may either before or after it has disposed of the proceedings or appeal, and 
whether or not a previous order has been made under this subsection~ 

( a) having regard to the possibility of an appeal or further appeal - make an 
order extending the period at the expiration of which the conditional order 
will become final; or 

(b) if it is satisfied that there are special circumstances that justify its so 
doing~make an order reducing the period at the expiration of which the 
conditional order will become final. 

(3) If an appeal is instituted (whether or not it is the first appeal) before a conditional 
order has become final, then, notwithstanding any order in force under subsection (2) at 
the time of the institution of the appeal, but subject to any such order made after the 
institution of the appeal, the conditional order, unless reversed or rescinded, becomes final 

by virtue of this section-
( a) at the end of a period of 1 month after the day on which the appeal is 

determined or discontinued; or 

(b) on the day on which the order would have become final under sub-section 
( 1) if no appeal had been instituted, 

whichever is the later. 

( 4) A conditional order does not become final by virtue of this section if either of the 
parties to the marriage has died. 

(5) In this section, "appeal", in relation to a conditional order means-
( a) an appeal or application for leave to appeal against, or an intervention or 

application for a re-hearing relating to---

(i) the conditional order; or 

(ii) an order under section 36 in relation to the proceedings in which the 
conditional order was made; or 

(b} an application under section 38 for rescission of the order or an appeal 
or application for leave to appeal arising out of such an application. 

SC 
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(6) For the purposes of this section, if an application for leave lo appeal, or for a re­

hearing, is granted, the application is deemed not to have been determined or discontinued 

so long as-
(a) the leave granted remains capable of being exercised; or 

(b) an appeal or re-hearing instituted in pursuance of the leave is pending. 

Final order where children of !he niarriage 

36.-(1) A conditional order of dissolution of marriage does not become final unles~ 

the court has, by order, declared that it is satisfied-
( a) that there are no children of the marriage ,vho have not attained 18 years 

of age; or 

(b) that the only children of the marriage who have not attained 18 years of age 

are the children specified in the order and that-

(i) proper arrangements in all the circumstances have been made for the 
care, welfare and development of those children; or 

(ii) there are circumstances by rea~on of which the conditional order 
should become final even though the court is not satisfied that such 

arrangements have beeri made. 

(2) Where, in proceedings for an order of dissolution of marriage, the court doubts 
whether the arrangements made for the care, welfare and development of a child of the 

marriage are proper in all the circumstances, the court may adjourn the proceedings until 
a report has been obtained from a family and child counsellor or welfare officer regarding 

those arrangements. 

(3) For the purposes of this section, a child (including an ex-nuptial child of either 

the husband or the wife, a child adopted by either of them or a child who is not a child of 
either of them) is a child of the marriage if the child was treated by the husband and wife 

as a child of their family at the relevant time, 

(4) For the purposes of subsection (3), the relevant time is the time immediately 

before the time when the husband and wife separated or, if they have separated on more 

than one occasion, the time immediately before the time when they last separated before 

the institution of the proceedings in which the conditional order of dissolution of marriage 
was made. 

Certificate as lo final order 

37.-(1) If a conditional order becomes final, the Registrar must prepare and file a 

memorandum of the fact and of the date upon which the order became final. 

(2) If a conditional order has become final, any person is entitled, on application to 
the Registrar, to receive a certificate signed by the Registrar that the conditional order has 
become final. 
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(3) A certificate given under subsection (2) is, in all courts and for all purp 
evidence of the matters specified in the certificate. · 

(4) The regulations must provide for the establishment of central records of or 
for dissolution of marriage or nullity of marriage made under this Act and for 
notification of such orders to the Registrar-General. 

Rescission of conditional order 

38.--(1) If a conditional order has been made in proceedings for dissolution 
marriage, the court may, at any time before the order becomes absolute, upon 
application of either party to the marriage, rescind the order on the ground that the par 
have become reconciled. 

(2) If a conditional order has been made but has not become final, the court by wh' 
the order was made may, on the application of a party to the proceedings, or on t 
intervention of the Attorney-General, if it is satisfied that there has been a miscaJTiage 
justice by reason of fraud, perjury, suppression of evidence or any other circumstan · 
rescind the order and, if it thinks fit, order that the proceedings be re-heard. 

Re-marriage after dissolution 

39. When an order for dissolution of marriage under this Act has become final, 
party to the marriage may marry again. 

No limit as to time or place of facts and circumstances 

40. An order may be made or refused under this Part oy reason of facts an 
circumstances which took place before the commencement of this Act or outside the Fi 
Islands. 

PART VI-CHILDREN 

DIVISION 1 - INTRODUCTORY 

Objects of Part 

41.--{l) The objects of this Part are-
/ a) to ensure that children receive adequate and proper parenting to help the 

achieve their full potential; and 

(b) to ensure that parents fulfil their duties and \lleet their responsibilitie 
concerning the care, welfare and development of their children. 

(2) The principles under! ying these objects are that, except when it is or would be 
contrary to a child's best interests­

/a) children have the right to know and be cared for by both their parents, 
regardless of whether their parents are married, separated, have never 
married or have never lived together; 

(/,) 

(c) 

(d) 
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children have a right of contact, on a regular basis, with both their parents 
and with other people significant to their care, welfare and development, 

parents share duties and responsibilities concerning the care, welfare and 

deveioprritnt of their children; and . . 

h Id agree about the future parenting of their children. 
parents s ou 

Interpretation 

42--{ l) In this Part, unless the context otherwise requires­
" buse" in relation to a child, means-

a ' ·1d h. h · ffence 
(a) an assault, including a sexual assault, on the chi w ic is an o 

under the law; or 
. lving the child in a sexual activity with that person or 

(b) a person mvo · . · ct· ti a 
another person in which the child is used, directly or m ,rec y, ~s 
sexual object by the first-mentioned pers~n or t_he other person, a~d 
where there is unequal power in the relat1onsh1p between the child 

and the first-mentioned person; 

"adopted", in relation to a child, means adopted under the law of any place . 

(whether in or outside the Fiji Islands) relating to the adoption of children, 

"birth" includes stillbirth; . 
"child" means a nuptial and an ex-nuptial child and includes an adopted child 

and a stillborn child; 
. ,, . 1 · t th birth of a child means the 

"childbirth maintenance penod , m re at,on o e ' 

period-

(a) commencing-

and 

(i) in the case of a mother who-

(A) works in paid employment; . f 
(B) is advised by a medical practitioner to stop workmg or 

medical reasons related to her pregnancy; and h 
(C) on the basis of that advice stops working more than 2 mont s 

before the child is due io be born-
on the day on which she stops working; or 

(ii) in any other case- 2 months before the child is due to be born; 

(b) ending 3 months after the child's birth; . 
. ,, . 1 • t . . enting plan has the mean mg 

"child maintenance provis10ns 'm re at1on o a par ' 
given by section 57(5); f 

"child welfare law" means a law or class of laws prescribed for the purposes o 

this definition; 
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"child welfare officer" means-

( a) a person who has responsibilities in relation to a child welfare la 
or 

(b) a person authorised in writing by such a person for the purposes of 
this Part; 

"child welfare provisions", in relation to a parenting plan, has the meaning given. 
by section 57( 4); 

'.'court officer" includes­

(a) a court counsellor; 

(b) a welfare officer; 

(c) a registrar or deputy registrar; 

"de facto relationship" means the relationship between a man and a woman 
who live with each other as spouses on a genuine domestic basis although 
not legally married to each other; 

"education" includes apprenticeship or vocational training; 

"family violence" means conduct, whether actual or threatened, by a person 
towards, or towards the property of, a member of the person's family that 
causes that or any other member of the person's family to fear for, or to be 
apprehensive about, his or her personal well-being or safety; 

"family violence order" means an order(including an interim order) made under 
a written law to protect a person from family violence; 

"guardian", in relation to a child, includes a person who has been granted 
(whether alone or jointly with another person or other persons) guardianship 
of the child under the law. 

"interests", in relation to a child, includes matters related to the care, welfare or 
development of the child; 

"medical expenses" includes medical, surgical, dental, diagnostic, hospital, 
nursing, pharmaceutical and physiotherapy expenses; 

"medical practitioner" means a person registered or licensed as a medical 
practitioner under a law that provides for the registration or licensing of 
medical practitioners; 

"member of the family" has the meaning given by subsection (2); 

"parent", in relation to a child who has been adopted, means. an adoptive parent 
of the child; 

"parentage testing order" has the meaning given by section 145; 

"parentage testing procedure" means a medical procedure prescribed, or included 
in a class of medical procedures prescribed, for the purposes of this 
definition; 
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"parental responsibility" has the meaning given by section 45; 

"professional ethics" includes-

{ a) rul~s of professional conduct; 

(b) rules of professional etiquette; 

(c) a code of ethics; 

( d) standards of professional conduct; 

"step-parent", in relation to a child, means a person who-­

(a) is not a parent of the child; 

(b) is or has been married to a parent of the child; and 
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(c) treats, or at any time during the marriage treated, the child as a 
member of the family formed with the parent. 

(2) For the purposes of this section, section 121(2)(i) and (j) and section 123, a 
perso~ (the "first person") is a member of the family of another person (the "second 

person") if-

(3) 

(a) 

(b) 

(c) 

(d) 

(e) 

the first person is or has been married to, or is in a de facto relationship with, 
the second person; · 

the first person is or has been a relative of the second person ( as defined in 
subsection (3)); 

there is or has at any time been in force an order under this Act of any of 
the following kinds-

(i) a residence order, contact order or specific issues order that relates t.o 
a child who is either the first person or the second person and that 1s 
in favour of the other of those persons;· 

(ii) an order providing for the first person or the second person to have 
custody or guardianship of, or a right of access to, the other of those 
persons; 

the first person ordinarily or regularly resides or re~ided with the second 
person, or with another member of the family of the second person; or 

the first person is or has been a memberof the family of a child of the second 
person. 

For the purposes of this section, a relative of a person is-
( a) a father, mother, grandfather, grandmother, step-father or step-mother of 

the person; 

(b) a son, daughter, grandson, grand-daughter, step-son or step-daughterof the 
person; 

(c) a brother, sister, half-brother, half-sister, step-brother or step-sister of the 
person; 
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(d) an uncle or aunt of the person; 

(e) a nephew or niece of the person; 

(f) a cousin of the person; 

(g) if the person is or was married-in addition to paragraphs (a) to (e), a person 
who is or was a relative, of the kind described in any of those paragraphs, 
of the person's spouse; 

(h) if the person is or was in a de facto relationship with another person - in 
addition to paragraphs (a) to (e), a person who would be a relative of a kind 
described in any of those paragraphs if the persons in that de facto 
relationship were or had been married to each other. 

Application of Part to void marriages 

43. This Part applies in relation to a purported marriage that is void as if­
( a) the purported marriage were a marriage; and 

(b) the parties to the purported marriage were husband and wife. 

Certain children are children of marriage etc. 

44.-(1) A reference in this Act to a child of a marriage includes a reference to each 
of the following children-

( a) a child adopted since the marriage by the husband and wife or by either of 
them with the consent of the other; 

(b) a child of the husband and wife born before the marriage. 

(2) A reference in this Act to a child of a marriage includes a reference to a child of­
(a) a marriage that has been dissolved or annulled, in the Fiji Islands or 

elsewhere; or 

(b) a marriage that has been terminated by the death of one party to the 
marriage. 

DIVISION 2- PARENTAL RESPONSIBILITY 

Meaning of "parental responsibility" 

45.-In this part, "parental responsibility", in relation to a child, means all the duties, 
powers, responsibilities and authority which, by law, parents have jn relation to children. 

Each parent has parental responsibility 

46.--( I) Each of the parents of a child who is under I 8 years has parental responsibility 
for the child. 

(2) Subsection (l) has effect despite any changes in the nature of the relationships 
of the child's parents such as becoming separated or eitheror both of them marrying or re­
marrying. 
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(3) Subsection V) has effect subject to any orderofa court for the time being in force 

(whetherornot made under this Act and whether made before or after the commencement 

of this section). 

Parenting orders and parental responsibilil)l 

47.--(1) A parenting order confers parental responsibility for a child on a person, but 
onlv to the extent to whiclJ the order confers on the person duties, powers, responsibilities 
or ;uthority in relation to the child. 

(2) A parenting order in relation to a child does not take away or diminish any aspect 

of the parental responsibility of any person for the child except to the extent (if any)-­
(a) expressly provided for in the order; or 

(b) necessary to give effect to the order. 

48. lf­
(a) 

(b) 

Effeci of adoption on parentai responsibility 

a child is adopted; and 

immediately before the adoption, a person had parental responsibility for 
the child, whether in full or to a limited extent and whether because of 
section 47 or because of a'parenting order, 

the person's parental responsibility for the child ends on the adoption of the child. 

DIVJSION 3 - COUNSELLING ETC. 

Obligation to consider advising people about counselling for 
Part VJ Orders 

49.-(!) In this section, counselling for Part VJ orders is counselling to assist children 
and parties to proceedings under this Part to adjust to the consequences of orders under this 
Part. 

(2) A court exercising jurisdiction in proceedings under this Part must consider 
whether or not to advise parties to the proceedings about counselling for Part VJ orders· 
available through courts exercising jurisdict-ion under this Part and through approved 
counselling organisations. 

(3) A legal practitioner acting in proceedings under this Part, or consulted by a 
person considering commencing such proceedings, must consider whether or not to advise 
the parties to the proceedings, or the persnn considering commencing proceedings, about 

counselling for Part VI orders available through courts exercising jurisdiction under this 
Part and through approved marriage education and counselling organisations. 

I 
f 

I 
I 
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Request for counselling made through a court 
50.--(1) A party to proceedings under this Part, or a person representing a child under 

an order made under section 125 may file in the Family Division of the High Court or of 
the Magistrates' Court a notice stating that he or she wishes to have the assistance of the 

counselling facilities of that Court. 

(2) On the filing of the notice, the Directorof Counselling must arrange for parties to 
the proceedings (with or without the child) to be interviewed by a family and child 
counsellor or welfare officer to assess whether counselling is appropriate in all the 

circumstances, and if it is-
( a) to discuss the care, welfare and development of the child; and 

(b) if there are differences between the parties in relation to matters affecting 
the care, welfare and development of the chiid-to try to resolve those . 

differences. 

Request for counselling made to a family and child counsellor 
51. A person may at any time request a family and child counsellor to provide 

counselling about a matter relating to a child. 

Court counselling facilities to be made available 
52.--(1) A parent of a child, a child or a party to proceedings under this Part may seek 

the assistance of the counselling facilities of the Family Division of either the High Court 

or the Magistrates' Court. 

(2) On a request under this section, the Director of Counselling must, as far as 
practicable, make counselling facilities available. 

(3) A child may apply under subsection (1) through a representative appointed under 

section 125. 

Conferences with family and child counsellors or welfare officers 
53.--(1) This section applies if, in proceedings under this Act, the care, welfare and 

development of a child is relevant. 

(2) The court may, at any stage of the proceedings, make an order directing the 
parties to the proceedings to attend a conference with a family·and child counsellor or 

welfare officer-
( a) to discuss the care, welfare and development of the child; and 

(b) if there are differences between the parties in relation to matters affecting 
the care, welfare and development of the child - to try to resolve those· 

differences. 
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(3) The court may.make an order under subsection (2)-­
( a) on its own initiative; or 

(b) on the application of-

(i) a party to the proceedings; or 
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(ii) a person representing the child under an order made under section 

125. 

(4) The court may, in an order under subsection (2)--
(a) fix a place and time for the conference to take place; or 

(b) direct that the conference is to take place at a place and time to be fixed by · 
a family and child counsellor or welfare officer. 

(5) If a person fails to attend a conference in respect of which the court has made an 
order under subsection (2), the counsellor or welfare officer must report the failure to the 

court. 

(6) On receiving a report under subsection (5), the court may give such further 
directions in relation to the conference or otherwise as it considers appropriate. 

(7) The court may make further directions under subsection ( 6)--
( a) on its own initiative; or 

(b) on the application of-

(i) a party to the proceedings; or 

(ii) a person representing the child under an order made under section 

125. 

(8) Evidence of anything said, or of any admission made, at a conference that takes 
place pursuant to an order under subsection (2) is not admissible-

( a) in any court; or 

(b) in any proceedings before a person authorised by law' or by consent of the 
parties, to hear evidence. 

Reports by family and child counsellors and welfare officers 
54.-(1) This section applies if, in proceedings under this Act, the care, welfare and 

development of a child is relevant. 

(2) The court may direct a family and child counsellor or welfare officer to give the 
court a report on such matters relevant to the proceedings as the court thinks desirable. 

(3) If the court gives a direction under subsection (2) it may, if it thinks it necessary, 
adjourn the proceedings until the report has been given to the court. 
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( 4) A family and child counsellororwelfare officer may include in a report prepared 
pursuant to a direction under subsection (2), in addition to the matters required to be 
included in it, any other matters that relate to the care, ·w·elfare or development of the child. 

(5) For the purpose of the preparation of a report pursuant to a direction under 
subsection (2), the court may make such orders, or give such further directions, as it 
considers appropriate, inducting orders or directions for the attendance on the counsellor 
or welfare officer of a party to the proceedings or of the child. 

(6) lf a person fails to comply with an order or direction under subsection (5), the 
counsellor or welfare officer must report the failure to the court. 

(7) On receiving a report under subsection (6), the court may give such further 
directions in relation to the preparation of the report as it considers appropriate. 

(8) A report given to the court pursuant to a direction under subsection (2) may be 
received in evidence in any proceedings under this Act. 

Provision of certain documents 

55. The Rules of each Family Division must provide that people proposing to 
institute proceedings under this Part in relation to children, and in appropriate cases other 
persons who may be interested in the care, welfare and development of children, will be 
given documents setting out-

(a) the legal and possible social effects of an order under this Part; 

(b) the counselling and welfare facilities available within the Division and 
elsewhere. 

DIVISION 4 - PARENTING PLANS 

Parents encouraged to reach agreement 

56. The parents of a child should as far as possible-

/ a) agree about matters concerning the child rather than seeking an order from 
a court; and 

(b) in reaching agreement regard the best interests of the child as the paramount 
consideration. • 

Meaning of "parenting plan" and related terms 

57.-{1) A parenting plan is an agreement that­
/a) is in writing; 

(b) is or was made between the parents of a child; and 

(c) deals with a matter or matters mentioned in subsection (2). 
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(2) A parenting plan may deal with one or more of the following­
/ a) the person or persons with whom a child is to live; 

(3) 

(b) contact between a child and another person or other person; 

(c) maintenance of a child; 

(d) any other aspect of parental responsibility for a child. 

An agreement may be a parenting plan-
( a) whether made before or after the commencement of this section; 

(b) whether made in or outside the Fiji Islands; 

(c) whether other persons as well as a child's parents are also parties; and· 

( d) whether it deals with other matters as well as matters mentioned in 
subsection (2). 

(4) Provisions of a parenting plan that deal with any of the matters mentioned in 

'subsections (2)(a), (b) and (d) are child welfare provisions. 

(5) Provisions of a parenting plan that .deal with the matter mentioned in subsection 

.J (c) are child maintenance provisions. 

Parenting plan may not be varied, but may be revoked, by further agreement 

58.-{1) An agreement, in whatever form and however expressed, is not effective to 

ary a parenting plan for the purposes of this Act. 

(2) An agreement purporting to vary a parenting plan cannot be registered under 
ction 59. 

(3) Subject to subsection ( 4), a parenting plan may be revoked by agreement in 
riting between the parties to the plan. 

(4) An agreement revoking a registered parenting plan-
(a) may, subject to the Rules of the respective Division, be registered under 

section 59 as if it were a parenting plan; and 

(b) does not have effect to revoke the plan until it is so registered. 

Registration in a court 

59.-{1) Subject to this section, a parenting plan may be registered in a court which 
as jurisdiction under this Part. 

(2) To apply for registration of a parenting plan-
( a) an application for registration of the plan must be lodged in accordance 

with the Rules of the respective Family Division; and 
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(b) the application must be accompanied by a copy of the plan, the information 
required by the Rules of the Division and-

(i) a statement, in relation to each party, that the party has been provided 
with independent legal advice as to the meaning and effect of the plan 
and that is signed by the practitioner who provided that advice; or 

(ii) a statement to the effect that the plan was developed after consultation 
with a family and child counsellor or registrar. 

(3)° Tbe statement referred to in subsection (2)(b)(i) must be signed by the legal 
practitioner who provided the advice and a statement referred to in subsection (2)(bJ(ii) 
must be signed by the counsellor or registrar. 

(4) The court may register a parenting plan if it considers it appropriate to do so 
having regard lo the best interests of the child to which the plan relates. 

(5) In determining whether it is appropriate to register a plan, the court-
(a) must have regard to the information accompanying the application for 

registration; and 

(b) may, but is not required to, have regard to all or any of the matters set out 
in section 121(2). 

(6) The Rules of the respective Family Division-
(a) must prescribe what information is to accompany an application for 

registration of a parenting plan; and 

(b) may prescribe other matters relating to the procedures for registration. 

Child welfare provisions of registered parenting plans 

60.-(1) This section applies if a parenting plan that contains child welfare provisions 
is registered in a court under section 59. 

(2) The court may, by order, vary the child welfare provisions in the plan if it 
considers the variation is required in the best interests of a child. 

(3) The child welfare provisions of a parenting plan have effect, subject to subsections 
(5) and (6), as if they were~ 

( a) to the extent that they deal with the person or persons with whom the child 
is to live - a residence order made by the court; 

(b) to the extent that they deal with contact between the child and another 
person or other persons - a contact order made by the court: and 

(c) to the extent that they deal with any other aspect of parental responsibility 
for the child - a specific issues order made by the court. 
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. . "'". (4) If prov1s1ons of a parenting plan have effect under subsection (3) as a court order, 
ja person who is a party to the plan is taken (for example, for the purposes of section 89) 

to be a party to the proceedings in which the order was made. 

(5) Subsection (3) does not apply to a parenting plan (whenever registered) to the 
'. extent (if at all) that the plan purports to determine that the child concerned is to live with 

;Cea person who is not a pare9t of the child. 

(6) Even though a parenting plan is registered, the court, or another court having 
jurisdiction under this Part, must not enforce the child welfare provisions of the plan if it 
',fonsiders that to do so would be contrary to the best interests of a child, 

Child maintenance provisions of registered parenting plans which are not 
enforceable as maintenance agreements 

61.-(1) lf-
(a) a parenting plan that contains child maintenance provisions is registered in 

a court under section 59; and 

(b) the plan is not a maintenance agreement, or, if it is a maintenance 
agreement, the child concerned is not a child of the relevant marriage, 

,,-, . 
".the child maintenance provision_s have effect, subject to subsections (2), and (3) as if they 

· 'Ywere a child maintenance order made by the court. 

(2) Unless the plan provides otherwise, the child maintenance provisions ( other than 
,,-','.provisions for the periodic payment of maintenance) continue to operate in spite of the 
'}death of a party to the plan and operate in favour of, and are binding on, the legal personal 

representative of that party. 

._ (3) lfthechild maintenance provisions include provisions (the "periodic provisions") 
\;for the periodic payment of maintenance-

( a) the periodic provisions continue to operate, if the plan so provides, in spite 
of the death of a party to the plan who is liable to make the periodic 
payments, and are binding on the legal personal representative of that 
party; but 

(b) the periodic provisions do not continue to operate, in spite of anything in 
the plan, after the death of the person entitled to receive the periodic 
payments. 

Court's powers to set aside, discharge, vary, suspend or revive registered 
parenting plan 

,, . 62.-(1) The court in which a parenting plan is registered under section 59 may set 
aside the plan, and its registration, if the court is satisfied that-

( a) the concurrence of a party was obtained by fraud, duress or undue 
influence; 
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(b) the parties want the plan set aside; or 

(c) it is in the best interests of a child to set aside the plan. 

(2) In proceedings under subsection(!) on the ground mentioned in paragraph (c), 

the best interests of the child concerned are the paramount consideration. 

(3) This section does not affect other provisions of this Act under which provisions 
of a parenting plan may be set aside or otherwise affected name!y-

(a) · section 60(2)- (a court may vary child welfare provisions in the plan); 

(b) section 66(2)-( a court may make a parenting order that discharges, varies, 
suspends or revives provisions of a plan that have effect as if they were a 
parenting order); 

(c) section 97 -(a court may discharge, vary, suspend orrevive provisions of 
the plan that have effect as if they were a child maintenance order). 

(4) Except as permitted by subsection (1) or by a provision mentioned in subsection 
(3), a court must not set aside, discharge, vary, suspend or revive the whole or any part of 
a parenting plan. 

DIVISION 5 - PARENTING ORDERS 

~Meaning of "parenting order" and related terms 

63.-(1) A "parenting order" is-
( a) an order under this Part (including an order until further order) dealing with 

a matter mentioned in subsection (2); or 

(b) an order under this Part discharging, varying, suspending or reviving an 
order, or part of an order, described in paragraph (a). 

(2) A parenting order may deal with one or more of the fo!lowing­
(a) the person or persons with whom a child is to live; 

(b) contact between a child and another person or other persons; 

(c) maintenance of a child; 

(d) any other aspect of parental responsibility for a child. 

(3) To the extent that a parenting order deals with the matter mentiooed in subsection 
(2)( a), the order is a "residence order". 

( 4) To the extent that a parenting order deals with the matter mentioned in subsection 
(2)(b), the order is a "contact order". 

(5) To the extent that a parenting orderdeals with the matter mentioned in subsection 
(2)(c), the order is a "child maintenance order". 
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To the extent that a parenting order deals with any other aspect of parental 
(6) .b.'l.t for achil<l,,the order is a "specific issues order" and may, for example, confer 

Pons1 Il Y ·b·1· c h l t m ·.. ( hetheraloneor3'ointlywith anotherperson)respons1 11ty ,ort e ong- er 
a person w Jf d 
e welfare and development of the child or for the day-to-day care, we are an 

···• \>~lopment of the child. 

(7) 

(8) 

For the purposes of this Act- . 
(a) a residence' order is made in favour of a person, or the p~rson, with whom 

the child concerned is supposed to hve under the order, 

(b) a contact order is made in favour of a person, or the person, with whom the 
child concerned is supposed to have contact under the order; 

( c) specific issues order is made in favour of a p~rson, or the person, on whom 
the order confers duties, powers, respons1b1ht1es or authonty m relatmn to 

the child concerned. 

For the purposes of this Act- . . . . , 
( a) a person has a residence order in relatJon to _a child if a re~1dence order made 

in favour of the person is in force in relatmn to the child; 

(b) a person has a contact order in relation t? a child if a contact order made in 
favour of the person is in force in relallon to the child; 

(c) a person has a specific issues order in relation to a child if a specifidssues 
order made in favour of the person is in force in relatmn to the child. 

Parenting orders may be made in favour of parents or o~her persons 

64. A parenting order in relation to a child may be made m favour of a parent of the 

child or some other person. 

DIVISION 6 - PARENTING ORDERS OTHER THAN CHILD 
MAINTENANCE ORDERS 

SUBDIVISION A - GENERAL PRINCIPLES 

Applying for parenting orders 
65. A parenting order in relation to a child, other than a child maintenance order, ma Y 

be applied for by-
( a) either or both of the child's parents; 

(b) a person representing the child under an order made under section 12:; or 

(c) any other person concerned with the care, welfare or development or the 

child. 

Coim's power to make parenting order . 

66.-(1) Jn proceedings for a parenting order the court may make any parenting order 

it thinks proper. 
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(2) Without limiting subsection (!), a court may make a parenting order that 
discharges, varies, suspends or revives part or all of an earlier parenting order. 

(3) Where a court is considering whether or not to make one or more orders under this 
Act with respect to a child, it must not make the orderor any of the orders unless it considers. 
doing so would be better for the child than making no order at all. 

(4) In deciding whether to make a parenting order in relation to a child, a court must 
regard the best interests of the child as the paramount consideration. 

General requirements for counselling before parenting order made 

67.-(1) ln proceedings for a parenting order in relation to a child, the court may order 
the parties to the proceedings to attend a conference with a family and child counsellor or 
a welfare officer to discuss the matter lo which the proceedings relate. 

(2) Subject lo subsection (3), a court must not make a parenting order in relation to 
a child unless-

(a) the parties to the proceedings have attended a Conference with a family and . 
child counsellor or a welfare officer to discuss the matter to which the 
proceedings relate; 

(b) the court is satisfied that there is an urgent need for the parenting order, or 
there is some other special circumstance (such as family violence) that. 
makes it appropriate to make the order even though the parties to the 
proceedings have not attended a conference as mentioned in paragraph ( a); 
or 

(c) the court is satisfied that it is not practicable to require the parties to the· 
proceedings to attend a conference as mentioned in paragraph (a). 

(3) Subsection (2) does not apply to the making of a parenting order if­

(a) it is made with the consent of all the parties to the proceedings; or 

(b) it is an interim order until further order. 

68.--(1) 
(a) 

(b) 

Order by consent in favour of a non-parent 

This section applies if-
a court proposes to make-

(i) a residence order; or 

(ii) a specific issues order under which a person will be responsible for 
a child's long-term or day-to-day care, welfare and development; and 

the court proposes to make the order-

(i) otherwise than in favour of a parent, or of persons who include a 
parent, of the child concerned; and 

(ii) with the consent of all the parties to the proceedings. 
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The court must not make the proposed order unless either­
(a) the followin~ conditions are satisfied-
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(i) the parties to the proceedings have attended a conference with a 
family and child counsellor or a welfare officer to discuss the matter 
to be determined by the proposed order; and 

(b) 

( ii) the court has considered a report· prepared by the counsellor or 
welfare officer about that matter; or 

the court is satisfied that there are circumstances that make it appropriate 
to make the proposed order even though the conditions in paragraph (a) are 
not satisfied. 

Children who have married or entered into relationships making 
the parenting or maintenance order unreasonable 

A parenting order must not be made in relation to a child­
who is or has been married; or 

if a declaration has been made under subsection (3). 

.. (2) A parenting order in relation to a chi/d stops being in force if the child turns 18, 
rries or a declaration has been made under subsection (3). 

Iji·t'c(3) A court having jurisdiction under this Part may make a declaration to the effect 
Vinat the child is in or has entered into, a relationship with another person that would render ,,,, ,,, ' 

aking the parenting or maintenance order unreasonable. 
·• (4) A declaration under subsection (3) has effect for the purposes of this Act but does 
t have effect for any other purpose. 

Effect of adoption on parenting order 
70. If-

(a) a child is adopted; and 

(b) immediately before the adoption, a parenting order was in force in relation 
to the child, 

parenting order stops being in force on the adoption of the child. 

Death of parents with whom child lives 
71.--(J) If-

( a) a parenting order that is or includes a residence order is in force determining 
that a child is to live with one of the child's parents; 

(b) that parent dies; and 

(c) the parenting order does not provide for what is to happen on that parent's 
death, 

surviving parent cannot require the child to live with him or her. 
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(2) The su'."iving parent, or another person (subject to section 65) may apply for th · 
makmg of a residence order in relation to the child. e 

("' l 1· . 
J} nan app 1catmn under subsection \'2) by- a nerson who du-es no .. ~ .... he t" th ]' · r " t, £1l l 1 nne o 

e app 1cat10n, have any parental responsibility for the child, any person who at that t" 
"a" ·ny p·r t J ·b·i · , 1me 
u ;, a 

1 
a en a rnspons1 i 1ty for the child is entitled to·be a piuty to the proceedings,~: 

Counsellors may be required ro supervise or assist 

. 72.-{1) If a court makes a parenting order in relation to a child the court may als 
sub;ect to subsection (2), make either or both of the following orde;s-

0
' 

(a) an order requiring compliance as far as practicable with the parent" 
order, to be supervised by a family and child counselloror a welfare offi~;rg 

(b) an order requiring a family and child counselloror a welfare officer to giv' 
any party to t?e parenting order any assistance reasonably requested by tha: 
party In reJatwn to compliance with, and the carrying out of, the parentin 
order. g 

(2) In deciding whether_ lo make an order under subsection (1) in relation to a child, 
a court must regard the best mterests of the child as the paramount consideration. 

General obligations created by parenting orders 

73.--(1) If a residence order is in force in relation to a child, no person may con tr 
to the order- ' ary 

(a) 

(b) 
remove the child from the care of another person; or 

(c) 
refuse or fail to deliver or return the child to another person; or 

interfere with the exercise or performance of any of the powers duties or 
responsibilities that a person has under the order. ' 

(2) If a contact order is in force in relation to a child, no person may-

( a) hinder or prevent another person or the child from having contact m 
accordance with the order; or 

(b) interfere with the contact that a person and the child are supposed to have 
with each other under the order. 

(3) If, in relation to a child an order is in force which confers responsibility on a person 
(the "carer") :or the child's long-term or day-to-day care, welfare and development, no 
person may hmder the carer m, or prevent the carer from dischargi_ng that responsibility. 

SuBii1v1s10N B -ARREST oF OFFENDERS 

Warrant for arrest of alleged offender 
74.-{1) lf­

(a) a residence order or a contact order is in force in relation to a child· , 

Family Law-18 o/2003 279 

(b) a court having jurisdiction under this Part is satisfied, on application by a 
person in whose favour the order was made, that there are reasonable 
grounds for believing that a person (the "alleged offender") has contravened 
section 7i3 in relaiion to the order; 

(c) there is an application before the court for the enforcement of the order 
alleged to have been contravened; and 

(d) the court is satisfied that the issue of a warrant is necessary to ensure that 
the alleged offender will attend before a court to be dealt with for the 
alleged contravention, 

e court may issue a warrant authorising a person to whom it is addressed to arrest the 

l!eged offender. 

(2) A warrant under this section ceases to be in force-
( a) if a date not later than 6 months after the issue of the warrant is specified 

in the warrant as the date when it ceases to be in force - on that date; or 

(b) otherwise - 6 months after the issue of the warrant. 

Arrested person to be brought before a court 

75.--(1) If a person-
(a) is arrested under a warrant issued under section 74(1); or 

(b) is arrested without warrant under a recovery order, 

the arresting person must-
( aa) ensure ihai the alleged offender is brought before a court havingjurisdiction 

under this Part before the end of the holding period applicable under 
subsection ( 4); and 

(bb) take all reasonable steps to ensure that, before the alleged offender is 
brought before a court, the person who applied for the warrant or recovery 
order is aware-

(i) that the alleged offender has been arrested; and 

(ii) of the. court before which the alleged offender is to be brought. 

(2) The alleged offender must not be releac,c<' before the end of the holding period 
except under an order of a court having jurisdiclJon under this Part. 

(3) This section does not authorise the holding in custody of the alleged offender after 
the end of the holding period. 

(4) The "holding period" is-
(a) if a Saturday, Sunday or public holiday starts within 24 hours after the 

arrest of the alleged offender - the longer of the following periods-

(i) the period starting with the arrest and ending 48 hours later; 
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(ii) the period starting with the arrest and ending at the end of the next 

day after the day of the arrest that is not a Saturday, Sunday or 

public holiday; 
(b) in any other case - the period starting with the arrest and ending 24 hours 

later. 

(5) In this Subdivision "alleged offender" means a person against whom a warrant 
has been issued as a result of the contravention of the residence order or contact order. 

Obligation of court where application before it to deal with contravention 
76. If- . 

(a) an alleged offender is brought before a coµrt under sectipn 75; and 

(b) there is an application before the court for the enforcement _of the order 
alleged to have been contravened, 

the court must, without delay, proceed to hear and determine the application. 

Obligation of court where no application before it, but application before anqther 
court, to deal with contravention 

77. ---(1) This section applies if-
(a) an alleged offender is brought before a court under section 75; · 

(b) then:;'is no application, orno longer any application, before the court for the 
enforcement of the order; and 

(c) the court is aware that there is an application before another court for the 
enforcement of the order. 

(2) The court must-
(a) within 48 hours or if that is not possible, as soon as possible after that, order 

that the alleged offender be released from custody on his or her entering 
into a bond (with or without surety or security) that he or she will attend 
before the other court on a date, at a time and at a place specified by the 
court; or 

(b) order the arresting person to arrange for the alleged offender to be brought 
before the other court on such date and at such time as the court specifies, 
being a date and time such that the alleged offender h:to be brought before 
the other court within 48 hours or if that is not possible, as soon as possible 
after the order is made. 

(3) If a court makes an order under subsection (2)(b) for the alleged offender to be 
brought before another court-

( a) subject to paragraph (c), the alleged offender may be kept in custody until 
he or she is brought before the other court; 
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(b) 
if the alleged offender is brought before the other court as required by the 
order the other court must, without delay, proceed to hear and determine 

the a;plication mentioned in subsection (1)(c). 

obl!gation of court where no applicatk'.n before any 
court to deal with contravention 

If an alleged offender is brought before a court under section .75 a~d- . 
78· (a) there is no application, or no longer any apphcat10n, before Ue court for 

enforcement of the order; and 
(b) so far as the court is aware, there is no application, or no longer any 

application. before any other court for the enforcement of the order, 

t S
, without delay order the release of the alleged offender. e cour mu.~, ' 

Applications heard as required by sec_tion 77 . 
> 

79
.--{l) If a court hearing an application as reqmred by section 77(2) or (3)(h) 

·d' urns the hearing, the court must- . _ _ ~ . n ··d 
a..30 (a) order the alleged offemlerw be kept_ rn such custody as ,he coart CO.<Sl ers 

appropriate during the adiournmem; or _ 

(b) o~der the alicged offender b.e released from custody, on his ~r her_ent~rrn~ 
into a bond (with or with1."!Ut.surety·or security) that he or st~e '1-\nll artena 

b."'o··-~ ~he court· 0 ., the resumption of the hearing or otherwise. -.,1 i-.; L, ,.., ., ,_ • 

- I ' -•ct· - ·- -··-tody _c the alleged offender (2) This section does not aut_honse t -ie nm• mg m \.,U~ u1 1. 

during an adjournment of proceedmgs that-
( a) is expressed to be for a period of more than 24 hours; or 

(b) continues for more than 24 ho.urs. 

SUBDIVISION C- OBLIGATIONS UNDER PARENTING ORDERS RELATING 

TO TAKING OR SENDJNG CHILDREN FROM THE Fm ISLANDS 

Interpretation 

80.---(1) In this Subdivision- . . . 
"captain", in relation to an aircraft or vessel, means the person m charge or 

command of the aircraft or vessel; 

"care order" means a specific issues ofder under which a person is responsible 
for a child's long-term _or day-to-day care, welfare and development 

(2) For the purposes of this Subdivision, if an appeal against a decision of a court in 

proceedings has been instituted and is pending, the proceedings are taken to be pending 

and sections 82 and 84 (rather than sections 81 and 83 apply). · 
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Obligation if residence order, contact order or care order has been made 
81.--{l) If a residence order, a contact order or a care order (the "Part VI order") is 

in force, a pel'l'on who was party to the proceedings in which the order was made, or a 
person who is acting on behalf of, or at the request of, a party, must not, intentionally or 
recklessly, take or send, or attempt to take or send, the child concerned from the Fiji Islands 
to a place outside the Fiji Islands except as permitted by subsection (3). 

(2~ Subsection (1) does not prohibit taking or sending, or attempting to take or send, 
the child fr()m the Fiji Islands to a place outside the Fiji Islands if-

(a) it is done with the consent in writing (authenticated as prescribed) of each 
person in whose favour the Part VI order was made; or 

(b) it is done in accordance with an order of a court made under this Part at the 
time of, or after, the making of the Part VI order. 

(3) A person who contravenes subsection (1) commits an offence and is liable to a 
fine of $10,000 or to imprisonment for 3 years. 

Obligations if proceedings for the making of a residence order, contact order 
or care order are pending 

82.--{J) If proceedings (the "Part VI proceedings") for the making of a residence 
order, a contact order or a care order are pending, a person who is a party to the proceedings, 
or who is acting on behalf of, or at the request of, a party, must not, intentionally or 
recklessly, take or send, or attempt to take or send, the child concerned from the Fiji Islands 
to a place outside the Fiji Islands except as mentioned in subsection (3). 

(2) A person who contravenes subsection (1) commits an offence and is liable on 
conviction to a fine of $10,000 or imprisonment for 3 years. 

(3) Subsection (1) does not prohibit taking or sending, or attempting to take or 
send, the child from the Fiji Islands to a place outside the Fiji Islands if-

( a) it is done with the consent in writing (authenticated as prescribed) of each 
other party to the Part VI proceedings; or 

(b) it is done in accordance with an order of a court made under this Part at the 
lime of or after the institution of the Part VI proceedings. 

83.--{l) 
(a) 

(b) 

Obligations of owners etc. of aircraft and vessels if residence order, 
contact order or care order are made 

If-
a residence order, a contact order or a care order (the "Part VI order'') is in 
force; and 

a person in whose favour the Part VI order was made has served on the 
captain, owner or charterer of an aircraft or vessel a statutory declaration 
made by the person not earlier than 7 days before the date of service that­

(i) relates to the order; and 
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(ii) complies with subsection (3), 

the person on whom the declaration is served must not, intentionally or recklessly and 
without reasonable excuse, permit the child identified in the deciaration to leave a port or 
place in the Fiji lslan;ls in the aircraft or vessel for a destination outside the Fiji Islands 

except as permitted by subsection (2). 

(2) A person who contravenes subsection·(!) commits an offence and is liable on 

conviction to a fine of $10,000 or to imprisonment for 3 years. 

(3) Subsection (1) does not prohibit permitting the child to leave the Fiji Islands in 

the aircraft or vessel if-
(a) the child leaves in the company, or with the consent in writing(authenticated 

as prescribed), of the person who made the statutory declaration; or 

(b) the child ]eaves in accordance with an order of a Court made under this Part 
at the time of, or after, the making of the Part VI order. 

(4) The statutory declaration referred to in subsection (1) must contain­
( a) full particulars of the Part VI order, including-

(i) the full name ana the date of birth of the child to whom the order 

relates; 

(ii) the full names of the parties to the proceedings in which the order was 

made; and 

r:;~) ·~ha *e·ms o"" ~l-. ......... ,de-- an~ \ 111 lll'-' l 1 1 1- lJl\., V 1 l U 

(b) any other prescribed matters. 

Obligations of owners if proceedings are pending 

84.-(1) lf-
(a) proceedings (the "Part VI proceedings") for the making of a residence 

order, a contact order or a care order are pending; and 

(b) a party to the 'proceedings has served on the captain, owner or charterer of 
an aircraft or vessel a statutory declaration made by the party not earlier 

than 7 days before the daie of service that-

(i) relates to the proceedings; and 

(ii) complies with subsection (3), 

the person on whom the declaration is served must not, intentionally or recklessly and 
without reasonable excuse, permit the child identified in the declaration to leave a port or 
place in the Fiji Islands in the aircraft or vessel. for a destination outside the Fiji Islands 

except as permitted by subsection (2). 

(2) A person who contravenes subsection (I) commits an offence and is liable to a 

fine of $10,000 or to imprisonment for 3 years, 
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(3) Subsection ( 1) does not prohibit permitting the child to leave the Islands in the 
aircrnft or vessel if-

(a) the chi id leaves in the company, or with the consent in writing (authenticated 
as prescribed), of the party who made the statutory deciaration; or 

(b) in accordance with an order of a court made under this Part after the 
institution of the Part VI proceedings. 

(4) The statutory declaration referred to in subsection(!) must contain­
( a) full particulars of the Part VI proceedings, including-

(b) 

(i) the full name and the date of birth of the child to whom the 
proceedings relate; 

(ii) the full names of the parties to the proceedings; 

(iii) the name of the court, the nature of the proceedings and the date of 
institution of the proceedings; and 

(iv) if an appeal has been instituted in the proceedings - the name of the 
court in which the appeal was instituted and the date on which it was 
instituted; 

a statement that the Part VI proceedings are pending at the date of the 
declaration; and 

(c) any other prescribed matters. 

General provisions applicable to sections 83 or 84 

85.-( l) A declaration under section 83 or 84 may be served on the ownerorcharterer 
of an aircraft or vessel, or on the agent of the owner of an aircraft or vessel, by sending the 
declaration by registered post addressed to the owner, charterer or agent ai the principal 
place of business of the owner, charterer or agent. 

(2) The captain, owner or charterer of an aircraft or vessel, or the agent of the owner 
of an aircraft or vessel, is not liable in any civil or criminal proceedings in respect of 
anything done in good faith for the purpose of complying with section 83 or 84. 

(3) !fan act or omission by a person that constitutes an offence against section 83 
or 84 is also an offence against any other law, the person may be prosecuted and convicted 
under that other law, but nothing in this subsection makes a person liable to be punished 
twice in respect of the same act or omission. 

DIVISION 7 - CHILD MAINTENANCE ORDERS 

Subdivision A - Principles 

Parents have primary duty to maintain child 

86.-( I) The parents of a child have, subject to this Division, the primary duty to 
maintain the child. 

(2) 

.,... ., .. ,!10 .,.,,...,..,,_,, 
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Without limiting subsection ( 1 ), the duty of a parent to maintain a child-
( a) is not of lower priority than the duty of the parent to maintain any other 

child or another person; 

(b) has priority over all commitments of the parent other than commitments 

necessa~y to enable the parent to support-

(i) himself or herself; or 

(ii) any other child or another person that the parent has a duty to 
maifltain; and 

(c) is not affected by the duty of any other person to maintain the child. 

Duty of step~parents 

87.----{ l) The step-parent of a child has, subject to this Division, the duty of 
maintaining a child if, and only if, a court, by order under section 93, determines that it is 

proper for the step-parent to have that duty. 

(2) Any duty of a step-parent to maintain a step-child-
(a) is a secondary duty subject to the primary duty of the parents of the child 

to maintain the child; and 

(b) does not derogate from the primary duty of the parents to maintain the 

child. 

Subdivision B -Applying for and making child maintenance orders 

Who may apply 

88.-(1) Unless subsection (2) applies, a child maintenance order in relation to a child 

may be applied for by-
/a) either or both of the child's parents; 

(b) a person representing the child under an order made under section 125; or 

(c) any other person concerned with the care, welfare or development of the 

child. 

(2) A child maintenance order in relation to a child who is under the guardianship, 
or in the care (however described) of a person under a child welfare law may only be 

applied for by-
( a) the child (through the guardian or care-giver); 

(b) a parent of the child who has the daily care of the child; 

(c) a relative of the child who has the daily care of the child; or 

(d) a child welfare officer. 

Power of the Court 
89.-( 1) In proceedings for a child maintenance order, the court may, subject to this 

Division, make any child maintenance order it thinks proper. 
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12'1 Th , e court must, in accordance with the following sections-

( a) consider the financial support necessary for the maintenance of the chi! 
and 

(b) determine the financial contribution, or respective financial contributio 
t w d th f" • . I . ns .o .. ar s .. e _mancrn support necessary for the mamtenance of the child' 
that should be made by a party, or by parties, to the proceedings. 

Considering what financial support necessary ,< 

90,--(J) In considering the financial support necessary for the maintenance ofa child: 
the court must take into account the following (and no other) matters- ' 

(a) the matters mentioned in section 91; 

(b) the proper needs of the child; 

(c) the income, earning capacity, property and financial resources of the child:' 

(2) In taking into account the proper needs of the child the court-
(a) must have regard to--

(b) 

(i) the age of the child; 

(.ii) the manner in which the child is being, and in which the parents 
expect the child to be, educated or tra]ned; and 

(iii) any special needs of the child; and 

may have regard, to the extent to which the court considers appropriate in 
the Clfcu_mstanc_es of the case, to any relevant findings of p~blished; 
research rn relat10n to the maintenance of children. 

(3) In taking into account the income, earning capacity, property and financial\ 
resources of the child, the court must-

(a) have regard to the capacity of the child to earn or derive income, including 

any assets of, under the control of or held for the benefit of the child thaV\ 
do not produce, but are capable of producing, income; and 

(b) disregard the income, earning capacity, property and financial resources of 
any other person unless, in the special circumstances of the case the court 
considers it appropriate to have regard to them. ' 

. ( 4) Subsections (2) and (3)do not limit the matters to which the court may h8ve regard 
In taking mto account the matters referred to in subsection (I). 

Matters to be taken into account in determining contribution that should be 
made by party etc. · 

9L7!) In determining the financial contribution, or respective financial 
contnbutmns, towards the financial support necessary for the maintenance of a child that 
should be made by a party, or by parties, to the proceedings, the court must take into 
account the following (and no other) matters-

(a) the matters mentioned in section 90; 
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( b) the income, earning capacity, property and financial resources of the party 
or each of the parties; 

(c} the commitments of the party, or each of the parties, that are necessary to 
enable the party to support-

" (i) himself or herself; or 

(ii) any other child or another person that the person has a duty to 
maintain; 

(e) the direct and indirect costs incurred by the parent or other person with 
whom the child lives in providing care for the child; 

(f) any special circumstances which, if not taken into account in the particular 
case, would result in injustice or undue hardship lo any person. 

/-(2) In taking into account the income, earning capacity, property and financial 
urces of a party to the proceedings, the court must have regard to the capacity of the 
y to earn and derive income, including any assets of, under the control of or held for 
benefit of the party that do not produce, but are capable of producing, income. 

(3) Jn taking into account the direct and indirect costs incurred by the parent or other 
son with whom the child lives in providing care forthc child, the court must have regard 
~ income and earning capacity foregone by the parent or other person in providing that 

(4) In determining the financial contribution, or respective financial contributions, 
at should be made by a party, or by parties, to the proceedings, the court must disregard 
eincome, earning capacity, property and financial resources of any person who does not 
ve a duty to maintain the child, or has such a duty but is not a party to the proceedings, 
less, in the special circumstances of the case, the court considers it appropriate to have 
gard to them. 

(5) In determining the financial contribution, or respective financial contributions, 
~I should be made by a party, or by parties, to the proceedings, the court must consider 
'e capacity of the party, or each of those parties, to provide maintenance by way of 
tiodic payments before considering the capacity of the party, or each of those parties, 
provide maintenance-

( a) by way of lump sum payment; 

(b) by way of transfer or settlement of property; or 

(c) in any other way. 

(6) Subsections (2) to (5) do not limit the matters to which the court may have regard 
taking into account the matters referred to in subsection (1 ). 
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Children who arc aged 18 or over 

. . 92.---(I) A court must not make a child maintenance order in relation to a ch 'Id 
ts aged 18 or over unless the court is satisfied that the provision of the m ·1 t ' Who 
necessary~ a n enance 18 

(aj 

(b) 
to enabie the child to complete his or her educaiion; or 

because of a mental or physical disability of the child. 

(2) A court must not make a child maintenance order in relation to a child that x " 
b;~ind th

e ~ay on which the child will turn 18 unless the court is satisfied that the pr:v\:
nd

s j 
o e mam,enance beyond that day is necessary- ton' 

(a) to enable the child to complete his or her education; or 

(b) because of a mental or physical disability of the child. 

. (J) A child maintenance order in relation to a child stops b · . 6 
child turns 18 unless the order is expressed to continu~ in force a;:;gt~~/rce when the 

9 
Whett step-parents have a duty to maintain 

ma 
3
··-(l) For the p_urpose of section 89, a court which has jurisdiction under this Par 

a st~~~[h~;:er, determine that it is proper for a step-parent to have a duty of maintainin; 

follo~ngl(n mdakinghan_order under subsection(!), the court must have regard to the 
an no ot er) matters-

/a) the matters referred to in sections 90 and 91. 

(b) the length and circumstances of the marriag: to the relevant t f h 

(c) 

(cl) 

(e) 

child; paren o t e 

the relationship that has existed between the step-parent and the child· 

the arrangements that have existed for the maintenance of the child· , 

any special circumstances which, ifnot taken into account in the parti~ul 
case, would result in injustice or undue hardship to any person. ar 

94 
I , . Deter":ining financial conttibution of step-parent 

- . n determmmg the fmancialcontribution towards the fin . I 
for the maintenance of the child that should b d b anc1a support necessary 
a step-parent of the ch ·1d th e ~a e Ya party to the proceedings who is 

, 1 , e court must take mto account-
ra) the matters referred to in sections 90, 91 and 93; 

(b) the extent to which th · d t' . e pnmary uty o the parents to maintain the ch "Id . 
being, and can be fulfilled. 1 ts 
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Subdivision C - Other aspects of court's powers 

General powers of coun' 

289 

95.---(J) lo proceedings for a child maintenance order, a court may at any time do one 
r more of the following-

(a) order payment of a lump sum, whether in one amount or by instalments; ,. 
(b) order payment of a weekly, monthly, yearly or other periodic amount; 

(c) order that a specified transfer or settlement of property be made by way of 
maintenance for a child; 

( cl) order that a party deliver to another party, or to a child, goods specified in 
the order; 

( e) determine the times rnd places for goods to be delivered under an order 
made under paragraph (cl) and place a monetary value on such deliveries; 

(f) order that payment of an amount ordered to be paid be wholly or partly 
secured as the court specifies; 

(g) order that any necessary instrument be executed, and that such documents 
of title be produced and sucl:i other things be done, as are necessary to 

enable an order to be carried out effectively or to provide security for the 
due performance of an order; 

(h) order that payment be made to a specified person or public authority or into 
court; 

(i) make a permanent or interim order, an order pending the disposal of 
proceedings, an order for a fixed period, an order until a child attains a 
specified age or an order until further order; 

(j) 

(k) 

(/) 

make an order imposing terms and conditions; 

make an order by consent; 

make any other order (whether or not of the same nature as those referred 
to in paragraphs (a) to (k)) that it considers appropriate. 

(2) The making of an order of a kind referred to in subsection (l)(c), orof any other 
order under this Division, in relation to the maintenance of a child does not prevent a court 
from making a subsequent order in relation to the maintenance of the child. 

(3) The Rules of the respective Family Division may make provision with respect 
to the making of orders under this Division (whether as to their form or otherwise) for the 
purpose of facilitating their enforcement and the collection of maintenance payable under 
them. 

Urgent child maintenance orders 

96. If, in proceedings for a child maintenance order in relation to a child-
/ a) the court considers that the child is in immediate need of financial 

assistance; but 
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(b) it is not practicable in the circumstances to determine immediately what 
order (if any) should be made, 

the court may order the payment, pending the disposal of the proceedings, of such 
periodic or other amount as the court considers appropriate. 

Modificai.ion of child maintenance orders 

97.--(1) This section applies if-
(a) there is in force an order (the "first order") for the maintenance of a child 

(whether or not made under this Act and whether made before or after the 
commencement of this section) which has been-

(i) made by the court; or 

(ii) registered in a court under the Rules of the respective Division; and 

(b) a person (being someone who could apply for a child maintenance order in 
relation to the child) applies to the court for an order under this section in 
relation to the first order. 

(2) The court may, by order-
(a) discharge the first order if there is just cause for so doing; 

(b) suspend its operation wholly or in part and either until further order or 
until a fixed time or the happening of a future event~ 

( c) iflhe operation of the order has been suspended under paragraph (b), revive 
its operation wholly or in part; or 

(d) subject to subsection (3), vary the order-

(i) so as to increase or decrease any amount ordered to be paid by the 
order; or 

(ii) in any other way. 

(3) The court must not vary the order so as to increase or decrease any amount 
ordered to be paid by the order unless the court is satisfied-

( a) that, since the order was made or last varied-

(i) the circumstances of the child have changed so as to justify the 
variation; 

(ii) the circumstances of the person liable to make payments under the 
order have changed so as to justify the variation; 

(iii) ·the circumstances of the person entitled to receive payment under the 
order have changed so as to justify the variation; or 

(iv) in the case of an order that operates in favour of, or is binding on, a 
legal personal representative - the circumstances of the estate are 
such as to justify the variation; 
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(b) that, since the order was made or last varied, the cost of living has changed 
to such an extent as to justify the court so doing; 

(c) if the ordel'was made by consent-that the amount ordered to be paid is not 
proper or adequate; or 

(d) that material facts were withheld from the court that made the order, or 
from a court that varied the order, or that material evidence previously 
given to such a court was false. 

(4) In satisfying itself for the purposes of subsection (3)(b), the court must have 
gard to any changes that have occurred in the Consumer Price Index published by the. 
ureau of Statistics. 

(5) The court must not, in considering the variation of an order, have regard to a 
hange in the cost ofliving unless at least 12 months have elapsed since the order was made 

(Ir last varied having regard to a change in the cost of living. 

(6) In satisfying itself for the purposes of paragraph (3)(c), the court must have 
/!lgard to any payments, and any transfer or settlement of property, previously made to the 
· hild, or to any other perspn for the benefit of the child, by the person against whom the 
rder was made. 

;; (7) An order decreasing a periodic amount payable under the order, or discharging 
qthe order, may be expressed to be retrospective to any day the court considers appropriate. 

(8) If an order (the "subsequent order") decreasing a periodic amount payable under 
e first order is expressed to be retrospective, amounts paid under the first order that are 
I payable under the first order as varied by the subsequent order may be recovered in a 
urt having jurisdiction under this Part. 

(9) If an order discharging the first order is expressed to be retrospective to a 
cifiedday, amounts paid under the first order since the specified day may be recovered 

ii a court which has jurisdiction under this Part. · 

(JO) The discharge of the first order does not affect the recovery of arrears due under 
e order when the discharge takes effect. 

(II) In performing its functions under this section, a court must have regard to the 
ovisions of Subdivisions A and B (to the extent applicable). 

Subdivision D - When child maintenance orders cease 

Effect of death, adoption or marriage 

98.-(1) A child maintenance order in relation to a child stops being in force­
( a) on the death of the child; 
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(b) on the death of the person liable to make payments under the order; 

(l) on the death of the person entitled to receive payments under the order. 

(2) A child maintenance order in relation to a child stops being in force if the child 

is ad~pted~ marries or a dedaration has been made under section 69(3). 

(3). If a child lo whom a child ma;ntenance order applies dies, is adopted, marries or .. 
a declaration has been made under section 69(3), the person entitled to receive payments 
under the order must immediately inform the person liable to make payments under the 

order. 

( 4) f'.ny amounts paid under a child maintenance order in relation to a period after 
the child dies, is adopted, marries or ::c.dedaration has been made under section 69(!) may 
be recovered in a court which has jurisdiction under this Part -

(5) A court which has jurisdiction under this Part may make a declaration under 

section 'lJ'_, • ' -o(3) 

(6) P.. declaration under subsection (5) has effect fof the purposes of this Act but does 

not have effect. for ,nqy uth{;I purpose. 

Rccm,ery ofarre(J.TS 

99. Nothing in this Subdivision affects the recovery of arrears due under ~=m order 

which has ceased to be in force. 

DIVISION 8 - OTHER MATTERS RELATING TO CHILDREN 

SubdivisionA--cFather liable to contribute towards child bearing expenses if not 
married to mother 

· Fathe'r liable to contribute towards maintenance and expenses of mother 

100. If the father of a child is not married to the child's mother the father must make . ·· 

a proper contribution towards-- . 
· · ( a) the maintenance of the mother for the childbirth maintenance period in 

relation to the birth of the child; 

(b) the mother's reasonable medical expenses in relation to the pregnancy and · 

birth; 

( c) if the mother dies and the death is as a result of the pregnancy or birth t the 

reasonable expenses of the mother's funeral; and 

( d) if the child is stillborn, or dies and !_he death is related to the birth - the 

reasonable expenses of the child's funeral. 
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Matters to be taken into account 

In.proceedings under this Subdivision in relation to the birth of a child, 
court must, in determir/ing the contribution that shouid be made by the father of the 
d, take into account the following ~nd no other matters-

(a) the income, earning capacity, property and financial resources of the 
mother and the father of the child; 

(b) commitments of each of those persons that are necessary to enable the 
person to support-

(i) himself or herself; or 

(ii) any other child or another person that the person has a duty to maintain; 

( c), any special circumstances which, if not taken into account in the particular 

case, would result in injustice or undue hardship to any person. 

In taking into account the income, earning capacity, property and financial 
urces of a person, the court must have regard to the capacity of the person to earn and 
e income, including any assets of, under the control of or held for the benefit of the 
n that do not produce, but are capable of producing, income. 

{3) Subsection (2) does not limit the matters to which the court may have regard in 
''ng into account matters referred to in subsection (l ). 

Powers of court 

In proceedings under this Subdivision in.relation to the birth of a child, 
court may make such order as it thinks proper. 

'(2) In exercising its powers under this Subdivision, a court may at any time (before 
r the birth of the child) do one of more of the following-

(a) order payment of a lump sum, whether in one amount or by instalments; 

(b) order payment of a weekly, monthly or other periodic amount; 

(c) order that payment of an amount ordered to be paid be wholly or partly 
secured as the court specifies; 

(d) order that a party deliver to another party, or to a child,-goods of a kind 
specified in the order; 

(e) determine the times and places for goods to be delivered under an order 
made under paragraph (d) and place a monetary value on such deliveries; 

(f) order that any necessary instrument be executed, and that such documents 
of title be produced and such other things be done, as are necessary to 
enable an order to be carried out effectively or to provide security for the 
due performance of an order; 

( g) order that payment be made to a specified person or public authority or into 
court; 
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(h) make a permanent order, an order pending the disposal of proceedings, an 
order for a fixed period or an order until further order; 

(i) make an order imposing terms and conditions; 

(j) make an order by consent; 

(k) make any other order (whether or not of the same nature as those referred 
to in paragraphs (a) to (j)) that it considers appropriate. 

(3) The Rules of the respective Division may make provision with respect to the 
making of orders under this Subdivision (whether as to their form or otherwise) for the 
purpose of facilitating their enforcement and the collection of amounts payable under 
them. 

Urgent orders 

103. if, in proceedings under this Subdivision in relation to the birth of a child­
( a) the court considers that the applicant is in immediate need of financial 

assistance; but 

(b) it is not practicable in the circumstances to determine immediately what < 
order (if any) should be made (whether because the applicant has not yet 
given birth to the child or otherwise), 

the court may order the payment, pending the disposal of the proceedings, of such periodic 
or other amount as the court considers appropriate. 

Institution of proceedings 

104.--(l) Proceedings under this Subdivision in relation to the birth of a child may 
be instituted by the mother or by a legal practitioner on her behalf. · 

(2) Proceedings under this Subdivision in relation to the birth of a child may be 
instituted-

( a) 

(b) 

at any time during the pregnancy of the mother; or 

after the birth of the child, but not later than 6 years after the birth except 
by leave of the court. 

(3) The court must not grant leave under subsection (2)(b) unless it is satisfied 
that refusal to grant leave would cause hardship to the applicant, the child or another 
person. 

Subdivision B - Recovery of Children 

Nature of recovery orders 

105. A recovery order is an order made by a court which does one or more of the 
following-

( a) requires the return of a child to-

(i) a parent of the child; 

(ii) a person who has a residence order or a contact order in relation to the 
child; or 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 
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(iii) a person who has a specific issues order in relation to the child under 
which the person is responsible for the child's long-term or day-to­

day care, welfare and development; 
. " 

authorises or directs a person or persons, with such assistance as he or she 
requires or they require, and if necessary by force, to stop and search any 
vehicle, vessel or aircraft, and to enter and search any premises or place, 

for the purpose of finding a child; 

authorises or directs a person or persons, with such assistance as he or she 
requires or they require, and if necessary by force, to recover a child; 

authorises or directs a person to whom a child is returned, or who recovers . 

a child, to deliver the child to-

(i) a parent of the .child; or 

(ii) a person who. has a residence orderor a contact order in relation to the 

child; or 

(iii) a person who has a specific issues order in relation to the child under 
which the person is responsible for the child's long-term or day-to­

day care, welfare and development; or 

(iv) some other person on behalf of a person described in subparagraph 

(i), (ii) or (iii); 

gives directions about the day-to-day care of a child until the child is 

returned or delivered to another person; 

prohibits a person from again removing 01' taking possession of a child; 

authorises the arrest, without warrant, of a person who again removes or 

takes possession of a child. 

Recovery orders authorising or directing people 

106.--(1) An authorisation or direction described in section 105(b), (c) or (d) may 

addressed to-
( a) a name·d person; or 

(b) any person holding or acting in a prescribed public office. 

.. (2) Without limiting subsection (1 ), an authorisation or direction described in section 

(b), (c) or (d) may be addressed to- _ 
(a) a named person who holds an appointment as a child recovery officer 

under subsection (3); or 

(b) every person from time to time holding or acting in an office of child 

recovery officer. 

(3) The Attorney-General may appoint persons to be child recovery officers for the 

poses of this Subdivision. 
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(4) An appointment under subsection (3) may be of­
(a) a named person only; or 

(h) every person from time to time holding or acting in a specified public office, 

Recovery orders to stop and search etc. vehicles, places etc. 

107. An authorisation or direction described in section 105 may be expressed to 
apply to--

108. 

(a) a vehicle, vessel, aircraft, premises or place named or described either 
specifically or in general terms; or 

(b) any vehicle, vessel, aircraft, premises or place in which there is, at any 
time, reasonable cause to believe that the child concerned may be found, 

Who may apply for a recovery order 

A recovery order in relation to a child may be applied for by-
( a) a person who has a residence order in relation to the child; or 

(h) 

(c) 

a person who has a contact order in relation to the child; 

a person who has a specific issues order in relation to the child under which 
the person is responsible for the child's long-term or day-to-day care, 
welfare and development; or 

(d) any other person concerned with the care, welfare or development of the 
child. 

Court's power to make recovery order 

109.---( I) In proceedings for a recovery order, the court may make any recovery order: 
it thinks proper. 

(2) In deciding whether to make a recovery order in relation to a child, a court muft 
regard the best interests of the child as the paramount com;ideration, 

How long recovery order remains in force . 

110.---(1) The Rules of each Division may deal with how long recovery orders rema" 
in force. 

(2) Subject to the Rules of the relevant Division, a recovery order remains in fore 
for the period specified in the order. 

. 
Persons not to prevent or hinder taking of action under recovery order : 

111.---(1) Where an order has been made under section lOS(b), (c) or (d), it i 
unlawful for any person to prevent or hinder the taking of the action by the person o 
persons authorised or directed to take the action. 

(2) If a court which has jurisdiction under this Part is satisfied that a person ha· 
intentionally, and without reasonable excuse, contravened subsection (1 ), the court may 

(a) order the person to pay a fine not exceeding $1,000; 
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(b) order the person to enter into a recognizance (with or without surety or 
security) on conditions specified by the court; or 

(c) order the perscfu to be imprisoned until he or she enters into a recognizance 
(with or without surety or security) on conditions specified by the court, or 
until the person has been imprisoned for 3 months, whichever happens 
fi rsL 

(3) A court that makes an order under subsection (2) may make any other order it 
, idcrs necessary to ensure the person does not again contravene subsection (1 ), 

Ohligation to notify persons of child's return 
This section applies if-

(a) a recovery order that consists of or includes provisions described in section 
105(a), (hi, (c) or (d) is in force in relation to a child; and 

(h) the child returns, or is returned, to the person who applied for the order. 

(2) The person must, as soon as practicable after the child's return, give notice of the 
d's return to--

{a) the Registrar of the court that issued the recovery order; and 

(/,) if a location order in relation to the child is in force and was applied for by 
the person - the person to whom the location order applies. 

Subdivision C-Al/egations of child abuse 

Where party to proceedings makes allegation of child abuse 

_ This section applies if a party to proceedings under this Act alieges that a 
d to whom the proceedings relate has been abused or is at risk of being abused. 

(2) The party must file a notice in the prescribed form in the court hearing the 
eedings, and serve a true copy of the notice upon the person who is alleged to have 

_ 'ed the child or from whom the child is alleged to be at risk of abuse. 

{3) If a notice under subsection (2) is filed in a court, the Registrar must, as soon as 
ticable, notify a prescribed child welfare authority, 

Where mcmher of rite court personnel or counsellor suspects child abuse etc. 

114,-(1) This section applies to a person in the course of carrying out duties, 
rming functions or exercising powers as-

(a) a member of the Court personnel; 

(b) a family and child counsellor; or 

(c) a welfare officer. 



298 Family Law-18 of2003 

(2) If the person has reasonable grounds for suspecting th~t a child h_as been abu_sed, 
or is at risk of being abused, the person must, as soon as practicable, notify a prescnbed 
child welfare authority of his or her suspicion and the basis for it. 

(3) If the person has reasonable grounds for suspecting that a child­
( a) has been ill treated, or is at risk of being ill treated; or 

(b) has been exposed or subjected, or is at risk of being exposed or subjected, 
to behaviour which psychologically harms the child, 

the person may notify a prescribed child welfare authority of his or her suspicion and· 

the basis for it. 

(4) The person need not notify a prescribed child_welfare authority of his or hef( 
suspicion that a child has been abused, or is at risk o_f be_mg abus~d, if the person.~ows :' 
that the authority has previously been notified about the abuse or nsk u_nder subsecu?~ (2) 
or under section 113(3), but the person may notify the authonty of his or her susp1c10n., 

(5) If notice under this section is given orally, writt_en notice confirmi?g the oral 
notice is to be given to the prescribed child welfare authonty as soon as practicable after 

the oral notice. 

(6) If the person notifies a prescribed child welfare authority und~r this section or 
section 113(3) the person may make such disclosures of other mformat1on as the person. 
reasonably believes are necessary to enable the authority to properly manage the matter 

the subject of the notification. 

No liability for notification under section 113 or 114 

115.-(1) A person­
(a) must give notice under section 113(3) or 114(2); or 

(b) may give notice under section 114(3) or (4); or 

(c) may disclose other information under subsection 114(6), 

in spite of any obligation of confidentiality imposed on the per~on by thi_s Act, another Act, 
another Jaw or anything else (including a contract or professional ethics). 

(2) A person is not liable in civil or criminal proceedings,_ and!~ not to be conside'.e! 
to have breached any professional ethics, in respect of a notification under subsec!lo •• 

113(3) or 114(2). 

(3) A person is not liable in civil or criminal proceedin_gs, a~d is not to be considere{ 
to have breached any professional ethics, in respect of a not1ficallon under section_ 114(3} 
or(4),or a disclosure under section 114(6), if the notification or disclosure is made m goo4 

faith. 
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(4) Evidence of a notification under section 113(3) or section I 14(2), (3) or ( 4), or 
isclosure under 114(6), is not admissible in any court except where that evidence is 
n by the person who mf!de the notification or disclosure. 

(5) In this section, "court" means a court, whether or not exercising jurisdiction 
iler this Act, and includes a tribunal or other body concerned with professional ethics. 

Orders relating to welfare of children 

· 116.-(l) In addition to the jurisdiction that a court has under this Part in relation 
hildren, the court also has jurisdiction to make orders relating to the welfare of children. 

(2) In deciding whether to make an order under subsection (1) in relation to a child, 
urt must regard the best interests of the child as the paramount consideration. 

Delivery of passport 

117. If a court which has jurisdiction under this Part considers that there is a 
· sibility or threat that a child may be removed from the Fiji Islands, it may order the 

port of the child and of any other person concerned to be delivered up to the court upon 
h conditions as the court considers appropriate. 

DIVISION 9 - INJUNCTIONS IN RELATION TO A CHILD 

Injunctions 

!f proceedings are instituted in a court which has jurisdiction under this 
• for an injunction in relation to a child, the court may make such order or grant such 
.. nction as it considers appropriate for the welfare of the child, including-

( a) an injunction for the personal protection of the child; 

(b) an injunction for the personal protection of-

(i) a parent of the child; 

(ii) a person who has a residence order or a contact order in relation to the 
child; or 

(iii) a person who has a specific issues order in relation to the child under 
which the person is responsible for the child's long-term or day-to­
day care, welfare and development; 

( c) an injunction restraining a person from entering or remaining in­

(i) a place of residence, employment or education of the child; or 

(ii) a specified area that contains a place of a kind referred to in 
subparagraph (i); or 

( d) an injunction restraining a person from entering or remaining in: 

(i) a place of residence, employment or education of a person referred 
to in paragraph (b); or 
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(ii) a specified area that contains a place of a kind referred to 

subparagraph (i). 

(2) A court exercisingjurisdiction under this Act(other than in proceedings towh,cu 
subsection (1) applies) may grant an injunction in relation to a child, by interim order or 
otherwise, in any case in which it appears to the court to· be just or convenient to do so. 

(3) An injunction under this section may be granted unconditionally or on such 

terms and conditions as the court considers appropriate. 

Powers of arrest 

119.-(1) lf-
(a) an injunction is in force under section 118 for the personal protection ofa 

person (the protected person); and · 

(b) a police officer believes, on reasonable grounds, that the person (the 
respondent) against whom the injunction is directed has breached the 
injunction by causing, or threatening to cause, bodily harm to the protectedv 

person or by harassing or molesting that person, 

the police officer may arrest the respondent without warrant. 

(2) For the purposes of subsection (1), an injunction granted under section l 18 is an 
injunction for the personal protection of a person if, and only if, it is expressed to be for 

the personal protection of the person. 

(3) Section 203(2), (3), (4) and (5) apply in relation to a person arrested under this 

section as if-
( a) the person had been arrested under section 203(1) because he or she was 

believed to have breached an injunction granted under section 202; and 

(b) the person on whose application the injunction was granted under section. 
l 18 were the person on whose application the injunction under section 202. 

had been granted. 

DIVISION 10 - BEST INTERESTS OF CHILDREN AND THE 
REPRESENTATION OF CHILDREN • 

Subdivision A -:-Determining the best interests of a child 

Proceedings to which subdivision applies 

120.--(1) This subdivision applies to any proceedings under this Part in which th 

best interests of a child are the paramount consideration. 

(2) This Subdivision also applies to proceedings, in relation to a child, to whic 

section 60(6) applies. 
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'?ow a court determines what is in a child's best i111erests 

121.--(1) Sub1ect to subsection (3), in determining what is in the child's best 
interests, the court must q.msider the matters set out in subsection (2). 

(2) The court must consider-

(a) any w_ishes expressed by the child and any factors (such as the child's 
matunty o(level of understanding) that the court thinks are relevant to th'e 
weight 1t should give to the child's wishes· 

' 
(b) the nature of the relationship of the child with each of the child's arents 

and with other persons; p 

(c) the likely effect of any_changes in the child's circumstances, including the 
hkely effect on the child of any separation from-

(i) either of his or her parents; or 

(ii) any ~ther _ch_ild, or other person, with whom the child has been Jiving; 

( d) the practical d1fftculty and expense of a child having contact with a parent 

and whether that difficulty or expense will substantially affect the child's 

right lo maintain personal relations and direct contact with both parents on 

a regular basis; 

(e) the capacity of each parent, or of any other person, to provide for the 

needs of the child, including emotional and intellectual needs· 
' 

(J) the child's maturity, sex and background (including any need to maintain 

a connection with the lifestyle, culture and traditions of the child) 

and any other characteristics of the child that the court thinks are relevant· 

(g) the need to protect the child from physical or psychological harm caused: 

or that may be caused, by-

(i) being subjected or exposed to abuse, ill-treatment, violence or other 

behaviour; or 

(ii) being directly ~r indirectly exposed to abllse, ill-treatment, violence 
or other behavmur that is_ directed towards, or may affect, another 
person;. · 

(h). h t e attitude to the child, and to the responsibilities of parenthood 
demonstrated by each of the child's parents; ' 

(i) 

(j) 

any family violence involving the child or a member of the child's family; 

any family violence order that applies to the child or a member of the 
child's family; 

(k) any other fact or circumstance that the court thinks is relevant. 
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(3) If the court is considering whether to make an order with the consent of au· 
parties to the proceedings, the court may, but is not required to, have regard to all or 
of the matters set out in subsection (2). 

Child's wishes-how expressed 
122.-(1) The court may inform itself of wishes expressed by a child--

( a) by having regard to anything contained in a report given to the court u · 
section 54(2); or 

(b) subject to the Rules of the respective Division, by such other means as 
court thinks appropriate. 

(2) Nothing in this Part permits the court or any person to require the child to expi 
his or her wishes in relation to any matter. 

Relevant family violence orders 

123.-(1) If a party to the proceedings is aware that a family violence order app 
to the child, Of a member of the child's family, that party must inform the court of the fa 
violence order. 

(2) If a person who is not a party to the proceedings is aware that a family viole; 
order applies to the child, or a member of the child's family, that person may, subjec 
the Rules of the respective Division, inform the court of the family violence order. 

(3) Failure to inform the court of the family violence order does not affect the vali 
of any order made by the court. 

Risk of family violence 

124. -(1) In considering what order to make, the court must, to the extent that 
possible to do so consistently with the child's best interest being the paramount considera 
ensure that the order-

( a) is consistent with any family violence order; and 

(b) does not expose a person to an unacceptable risk of family violence. 

(2) For the purposes of subsection (l)(b) the court may include in the order 
safeguards that it considers necessary for the safety of thos~ affected by the order. 

Subdivision B -Separate representation of children 

Order for separate representation 

125.-(1) This section applies to proceedings under this Act in which a child's .. 
interests are, or a child's welfare is, the paramount, or a relevant, consideration. 

(2) If it appears to the court that the child ought to be separately represented,, 
court may order thatthe child is to be separately represented, and may also make sucho. 
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· ders as ii considers necessary to secure separate representation including the party to 
ar the costs of the child's separate representation if the State does not provide for it. 

(3) A court may makie an order for separate representation on its own initiative or 

the request of-
(a) the child; 

(b) an organisation concerned with the welfare of children; or 

(c) any other person. 

Child to be made available for examination 

126.-(1) If, in proceedings under this Act, a child is separately represented by a 
rson (the child's representative) under an order under section 125, the court may, on 
plication by the child's representative, order a person mentioned in subsection (2) to 
ake the child available, as specified in the order, for a psychiatric or psychological 
amination to be made for the purpose of preparing a report about the child for use by the 
jld's representative in connection with the proceedings. 

(2) The order may be directed to­
( a) a parent of the child; 

(b) a person who.has a residence orderoracontact order in relation to the child; 
or 

(c) a person who has a specific issues order in relation to the child under which 
the person is responsible for the child's long-term or day-to-day care, 
welfare and development. 

DIVISION 11 - PROCEEDINGS AND JURISDICTION 

Subdivision A - Institution of proceedings and procedures 

Institution of proceedings under this Part 

127.-(1) Proceedings that may be instituted under this Part must not, after the 
6111mencement of this section, be instituted.otherwise than under this Part. 

(2) Proceedings in relation to a child, other than under section 65, 88 or 104 may, 
ynless a contrary.intention appears, be instituted by-

(a) either or both of the child's parents; 

(b) 

(c) 

(d) 

a person representing the child under an order made under section 125; 

a grandparent of the child; 

any other person concerned with the care, welfare or development of the 

child. 

' I. 
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128.----(l) 
(a) 

(b) 
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Institution of maimenance proceedings by authorised aurhority 

The regulations may make provision authorising­
a specified authority; or 

the person from time to time holding or acting in a specified offi 
established under a law, 

to institute and conduct, on behalf of a child, in the authority's or person's discretion, 
proceedings with respect to the maintenance of the child. 

(2) Proceedings instituted on behalf of a child under regulations referred to ii( 
subsection (!) are taken, for the purposes of section 127(2) and the provisions referred to 
in it, to have been instituted by the child. 

Child or parent 10 be present in Fiji Islands etc. 

129.----(1) Proceedings may be instituted under this Act in r.elation to a child only if 
(a) the child is present in the Fiji Islands on the relevant day; 

(b) the child is a citizen of the Fiji Islands, or is ordinarily resident in the Fiji. 
Islands, on the relevant day; 

(c) a parent of the child is a citizen of the Fiji Islands, is ordinarily resident in 
the Fiji Islands, or is present in the Fiji Islands, on the relevant day; 

(d) a party to the proceedings is a citizen of the Fiji Islands, is ordinarily. 
resident in the Fiji Islands, or is present in the Fiji Islands, on the relevant 
day;or 

( e) it would be in accordance with a treaty or arrangement in force between the 
State and an overseas jurisdiction, or the common law rules of private 
international law, for the court to exercise jurisdiction in the proceedings. 

(2) In this section "relevant day", in relation to proceedings, means the day on which . 
the application instituting the proceedings is filed in a court. 

Failure to comply no bar to proceedings 

130. A court may proceed with the hearing of proceedings in relation to a child even 
though the person who instituted the proceedings has failed to comply with an orderofthe C' 
court or of another court having jurisdiction under this Act. · 

Subdivision B -Presumptions of parentage • 

Arising from marriage 

131.-,--(1) If a child is born to a woman while she is married, the child is presumed 
to be a child of the woman and her husband. 

(2) lf-
(a) at a particular time-

(i) a marriage to which a woman is a party is ended by death; or 
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. . h" h a woman is a party is annulled; and 
(ii) a purported marnage tow 1c . 

(
b) a child is born to the woman within 44 weeks after that time, b J 

· h h ·b· d purported hus an -
. . d b a child of the woman and t c u, an or 

the child ,s presume to e 

(3) ~~ the partjes to a marriage separated at any time; . . 
. h med cohabitation on one occasion, 

lb) after the separation, t ey resu d .. 
- · th y separate again 

(c) within 3 months after the resumption of cohab1tat1on, e . . 

and lived separately and apart; and 
4 k after the end of the 

h "Id is born to the woman within 4 wee s 
(di ~o~a~itation, but after the dissolution of the mamage, 

the child is presumed to be a child of the woman and the husband. 

132. !f­
(a) 

(b) 

Arisi,tg from cohabitation 

a child is botn to a woman; and 
. . . not earlier than 44 weeks and 

at any time during the penkodbbefgm~~:trth the woman cohabited with 
ending not less than 20 wee s e ore ' 
~ man to whom she was not marned, 

the child is presumed to be a child of the man. 

Arisingfromregistrationofbirth .. . . - ,. , ·rths or 
' is entered as a parent of a child m a register or o, . 

133. If a person s name f h F ... l lands or of a prescribed overseas 
. k t der a law o t e JJI s 

parentage informauon _ep un arent of the child. 
jurisdiction, the person ,s presumed to be a p 

Arising from findings of courts 

134.-(l) 
(a) 

If- . . scribed court has-
d . g the lifetime of a particular person, a pre. . 

unn f t" lar child· or 
(i) found expressly that the person is a parent O a par JCU • ' 

(ii) made a finding that it could not have made unless the person was a 

parent of a particular child; and 

(bi the finding has not been altered, set aside or reversed, 

the person is conclusively presumed to be a parent of the child. 

(2) ff-- h 
after the death of a particular person, a prescribed court as- . . 

(a) tofapart1cularchild,or 
( i) found expressly that the person was a paren . 

h d nlcss the person was a 
(ii) made a finding that it could not ave ma e u . . , 

parent of a particular child; and 

(b) the finding has not been altered, set aside or reversed, 

. med to have been a parent of the child. 
the person 1s presu ' 
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(3) . In this section "prescribed court'' . 
a prescnbed overseas jurisdiction. • means a court m the Fiji Islands or a court of 

135. If- Arising from acknowledgmenis 

( a) under the law of the Fiji Islands or of a ore " . . . 
man has executed an instrument ~ s .... r~bed overseas junsdiction a 
specified child; and acknowledgmg that he is the father of a 

(b) the instrument has not bee 
the man is presumed to be th f h n annulled or otherwise set aside, 

e at er of the child. 

136-(J) A . Rebuttal afpresumplions 
· presumption arising und th· S 

balance of probabilities . er IS ubdivision is rebuttable by p f 
- roo on a 

(2) lf­
(a) 

2 or more presumptions arising unde th. S . . . 
proceedings; and r IS ubd1v1s1on are relevant in any 

(b) those presumptions, or some of those resum . 
other and are not rebutted in the r p. ptions, conflict with each 

the presumption that appears to the p oceedmgs, 
prevails. court to be the more or most likely to b 

e correct 

(3) This section does not a 1 . 
PP y to a presumptwn arising under section 134(1 ). 

Subd· · · ,v,swn C -Parentage testing 

137 If th Evidence of parentage 
. e parentage of a child is a ue . . . . 

the court may make an order requiring q stwn m ,s~ue IIl proceedings under this Act 
the question any person to give such evidence as . . ' 

· IS matenal to 

Orders for carryin if 
138.-(1) If the parentage of g ;;~o. parentage testing procedures 

Act, the court may make an order ( aa c l IS a que~tion in issue in proceedings under this 
proc~dure to be carried out on a e;arentage _testmg order) requiring a parentage testin 
obtammg information to assist in ~et:on '.11?nllohned m subsection (3) for the purpose o~ 

rmmmg t e parentage of the child 
(2) A court may m k · 

, ) . a e a parentage testing order-
, a on its own initiative; or 

(b) on the application of: , 

(i) 

(ii) 
a party to the proceedings; or 

1
a2p5erson representing the child under an order mad d . 

. e un er sectwn 
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(3) A parentage testing order may be made in relation to-­
(a) the child; 

(" ,OJ a person known to be the mother of the chiid; or 

307 

(c) any other person, if the court is of the opinion that, if the parentage testing 
procedure were to be carried out in relaiion to the person, the information 
that could _be obtained might assist in determining the parentage of the 
child. 

(4) A parentage testing order may be made subject to terms and conditions" 

(5) This section does not limit section 137. 

Orders associated with parentage testing orders 

139.-(1) If a court makes a parentage testing order, it may also make orders under 
subsection (2) or ( 4). 

(2) The court may make such orders as it considers necessary or desirable­
( a) to enable the parentage testing procedure to be carried out; or 

(b) to make the parentage testing procedure more effective or reliable. 

(3) The orders the court may make under subsection (2) include, but are not limited 

(a) an order requiring a person to submit to a medical procedure; 

(b) an order requiring a person to provide a bodily sample; 

(c) an order requiring a person to provide information relevant to the person'~ 

medical or family history. 

(4) The court may make such orders as it considers just in relation to costs incurred 
in relation to--

( a) the carrying out of the parentage testing procedure or other orders made by 
the court in relation to the parentage testing procedure; or 

(b) the preparation of reports relating to the information obtained as a result of 

carrying out the parentage testing procedure. 

Orders directed to persons aged 18 or over 

140. If a person who is aged 18 or over fails to comply with a parentage testing order 
or an order under section 139, the person is not liable to any penalty in relation to the 
contravention, but the court may draw such inferences from the failure as appear just in 
the circumstances. • 

Orders directed to children 

141.-(1) This section applies if a parentage testing order, or an order under section 
139, requires a medical procedure or other act to be carried out in relation to a child. 

.,1 

I, 

I 
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d 
(2). The procedure or act must not be carried out in relation to the child und h 

or er without the consent of- · - er t e 

(a) a parent of the child· 

(b} a guardian of the child; or 

(c) 
a person who, under a specific issues order, is responsible for the child's 
long-term or day-to-day care, welfare and development. 

, (;') . , T~e court may draw such inferences from a failure or refusal to conscn , . 
mcnt,lmcJ m subscctwn (2) as appear just in the circumstances. t as 

No fiuhility 1/ parrnt etc. consents 

_I-IZ.-( I) A person who carries out, or who assists in the carry in, out of, a medic· 
proce.du;e or other act m relation to a child under a parentage testing o!er is not liable r"' 
'.t{ c,v_u o_r_dcnmmal action m relation to the proper carrying out of the procedure or ac~ 
i I is carnc out with the consent of-

(a) a parent of the child· 

(b) a guardian of the child· or , 

a person who und<>r a spec T · . . d · , 
, ...., . I IC issues or er, is respnns1hle for the child's 

long-term or day-to-day care, welfare and development. 

(c) 

(2), ?ubsectio_n (1) does not affect any liability of a person for an act done 
negligcnt.y, orneghgently omitted to be done, in relation lo the carrvinn out of them ct· , I 
procedure or act. ., b e 1cc1 

14:l ;~',~11/ations <~bout carrying out. and r~'P~rting on, parcnwgc tcsri11g procedurn 
• . c regulatwns may make provision relating to--

( a) the carrying out of parentage testing procedures under parcntaoe testino 
orders; and e b 

(b) the preparation of reports relating to the information obtained as the result 
of carry mg out such procedures. · 

l 4--i Reports of inf~mwrion ohtaincd may he receh wt in aide nee 

, , 
0 

--( 1) A report mad~ m accordance with regulations made under section 143(b} 
may e received m evidence m any proceedings under this Act. 

A (!) If, under subsection ( 1 ), a report is received in evidence in proceedings under this 

h
ct, t e codurt may make an order requiring the person who made the report or any person, 

w ose evi ence may be , I · 1 - ' 
, 'J., _ _ ,e evant •~ re ation to the report, to appear before the court and 

give ev1 ence m relatwn to the report. 

(J) A court may make an order under subsection (2)-­
(a) on !ts own initiative; or 

145. 
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(b} on the application of-

a party to the proceedings; or 

a person representing the relevant child under an order made under 
sect\pn 125. 

Parentage testing for purposes of international maintenance agreements 

For the purpose of the carrying out of any of the State's obligations under-
( a) an arrangement with a reciprocatingjurisdiction, orwilh a jurisdiction with 

restricted reciprocity, within the meaning of section 197; or 

(b) the Convention referred to in section 198, 

the regulations may make provision-

(c) conferring jurisdiction on a court to make an order requiring a parentage 
testing procedure to be carried out at the request of-

(i) a court or authority in a foreign country; or 

(ii) the Permanent Secretary to the Ministry of Justice or a person 
authorised by the Perma,nent Secretary; 

( d) for the carrying out of a parentage testing procedure, and the preparation 
of a report in relation to the information obtained as a result of the carrying 
out of the procedure; or 

(e) for the admissibility in legal proceedings of a report, in relation to the 
information obtained as a result of the carrying out of a parentage testing 
procedure, received from an authority in a foreign country, 

whether or not there is any express provision in the relevant arrangement or in the 
Convention authorising the carrying out of a parentage testing procedure. 

Subdivision D -Child welfare laws not affected 

Child welfare laws 

146.--(1) A court having jurisdiction under this Act must not make an order under 
this Act (other than an order under Division 7) in relation to a child who is under the care 
(however described) of a person under a child welfare law unless-

( a) the order is expressed to come into effect when the child ceases to be under 
that care; or 

(b) the order is made in proceedings relating to the child in respect of the 

institution or continuation of which the written consent of a child welfare 
officer has been obtained. 

(2) Nothing in this Act, and no order under this Act, affects-

/a) the jurisdiction of a court, or the power of an authority, under a child 
welfare law to make an order, or to take any other action, by which a child 

is placed under the care (however described) of a person under a child 
welfare law; 



310 Family Law-18 of2003 

(b) any such order made or action taken; or 

(c) the operation of a child welfare law in relation to a child. 

(3) If it appears to a court havingjurisdiction under this Act that another court or an 
authority proposes to make an order, or to take any other action, of the kind referred to in · 
subsection (2)(a) in relation to a child, the first-mentioned court may adjourn any 
proceedings before it that relate to the child. 

DIVISION 12-0VERSEAS ORDERS 

Subdivision A - Registration of overseas orders 

Interpretation 
l 47. In this Subdivision-

"care order" means a specific issues order under which a person is responsible 
for a child's day-to-day care, welfare and development; 

"excluded order" means-

( a) an interim order; or 

(b) an order made in favour of a person where-

(i) the order was made on the application of the person; 

(ii) notice of making the application was not served on any other 
person; and 

(iii) no other person appeared at the hearing of the app1icaiion; 

"overseas child order'' means an order made by a court of a prescribed overseas 
jurisdiction (however expressed) that-

( a) has the effect of determining the person or persons with whom a 
person who is aged under 18 is to live, or that provides for a person 
or persons to have custody of a person who is under 18; 

(b) has the effect of providing for contact between a person who is aged./ 
under 18 and another person or persons, or that provides for a person ; 
or persons to have access to a person who is aged under 18; 

( c) varies or discharges an orderof the kind referred to in paragraph ( a) 
or (b), including an order of that kind made under this Act. 

Registration of orders 

148.--(1) The regulations may make provision for and in relation to the registration 
in courts in the Fiji Islands of oyerseas child orders, other than excluded orders. 

(2) An overseas child order registered in a court under subsection (1) has the same 
force and effect as if it were an order made by that court under this Part. 
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Effect of registration on exercise of jurisdiction 

149.--(1) A court in the Fiji Islands that is aware that an overseas child order is 
registered under section 148 must not exercise jurisdiction in proceedings for the making 
·Of a residence order, a contact order or a care order in relation to the child concerned 

each perslln with whom the child is supposed to live or have contact under 
the overseas order, or who has rights of custody or access in relation to the 
child concerned under the order, consents to the exercise of jurisdiction by 
the court in the proceedings; or 

(b) the court is satisfied that there are substantial grounds for believing that the 
child's welfare requires that the court exercise jurisdiction in the proceedings. 

(2) lf a court exercises jurisdiction in proceedings for a residence order, a coniact 
rder or a care order in relation to a child who is the subject of an overseas child order, the 

court must not make a residence order, a contact orderor a care order in relation to the child 
Unless it is satisfied that-

( a) the welfare of the child is likely to be adversely affected if the order is not 
made; or 

(b) there has been such a change in the circumstances of the child since the 
making of the overseas child order that the residence order, contact order 
or care· order ought to be made. 

Cancellation of registration if residence order, contact order or care order made 

150. lf a court-
( a) is aware that an overseas child order is registered under section 148; and 

(b) makes a residence order, a contact order or a care order in relation to the 
child concerned, 

e court must cancel the registration of the overseas child order. 

Relationship between. local orders and registered overseas child orders 

151.--(1) !n this section-
"local child order'' means a residence order, a contact order or a care order; 

"responsible person"; in relation to a lo 'a' child order or an overseas child order, 
means a person-

( a) with whom the child is supposed to live or have contact under the 
order; 

(b) who is responsible for the child's day-to-day care, welfare and 
development under the order; or 

(c) who has a right to custody of, or access to, the child under the order. 
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(2) This section applies if-
(a) a local child ord_er, whether made under this Part or anotherliw, is in force 

under this Part m relation to a child; and 

(b) an overseas child order, other than an excluded order, that relates to the 

child but that h:s a different effect from the local order has been registered 
under sectmn , 48 (whether before or after the makinl! of the local h.ld 
d)d

.. - CJ 
or er an its registration has not been cancelled. 

. . (3). _A responsible person under the overseas child order may apply to a court havin 
iunsd1ct10n under this Part for the discharge of the local child order. g 

. . (4_) . A responsible person under the local child order may apply to a court havin 
Junsd1ct1on under this Part for the cancellation of the registration of the overseas ch ·1gct. 
~~ l 

(5) lf an application is made under subsection (3) or (4), the court must-
(a) if a condition specified in subsection ( 6) is satisfied---cance! the registration 

of the overseas child order; or 

(b) in any other case---<lischarge the local child order. 

(6) For the purposes of subsection (5)(a), the conditions are-
(a) each responsible person under the overseas child order consents to the 

cancellat,on of the registration of the order; 

(b) th~ c~ur! is satisfied that there are subsrantialgroundsfor believing thatthe 
child s welfare will be adversely affected if the overseas child order 
contmues to operate in relation to the child; 

(c) the comt is satisfied that there has been a change in the circumstances of 
the child smce the ov~rseas child order was made that makes it inappropriate 
for the order to contmue to operate in relation to the child. 

Subdivision B -Transmission of Fiji Islands orders to overseas jurisdictions 

15:.l.-(1) 
(a). 

(b) 

Registrar to send documents etc. to overseas ;urisdicrion 
If- ' 

a court i~ the Fiji Islands makes, in relation to a person who is aged under 
18, a residence order, a contact order or a specific issues order· and 

the order is enforceable in a prescribed overseas jurisdiction under ~ro~isions 
correspondmg to Subdivision C, 

a person referred to in subsection (2) may, in writing, request the Registrar of the court to 

~end to~ appropnare court or authority in the overseas jurisdiction the documents and 
mfonnallon necessary for securing th.e enforcement of the order in the overseas jurisdiction. 
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(2) A request under subsection ( l) may be made by-
(a) a person with whom the child is supposed to live or have contact under the 

(3) 

(' ' ,OJ 

order; or 
a person who has a ilght to custody of, or of access to, the child under the 

·• 
order. 

The Registrar of the court must comply with a request under subsection (1). 

Regulations may deal with sending Fiji Islands orders etc. to overseas jurisdiction 

153. The regulations may make provision for and in relation to the sending to a 

prescribed overseas jurisdiction of copies of, and documents relating to, a residence order, 
· a contact order or a specific issues order, that relates to a child to whom an overseas child 

PART Vil - PROPERTY, SPOUSAL MAINTENANCE AND 
MAINTENANCE AGREEMENTS 

interpret al ion 

154, In th is Part-
"marriagen includes a void marriage; 
"property", without iimiting its definition in section 2, includes the money 

standing to the credit of a party in the Fiji National Provident Fund but does 
not include the interest of any party in real or leasehold property which is 

inalienable; 
"re-marriage", in relation lo a person who was a party to a purported marriage 

that is void, means marriage. 

Right of spollSe to maintenance 
155. A party to a marriage is liable to maintain the other party, to the extent that the 

first-mentioned party is reasonably able to do so, if, and only if, that other party is unable 

to support herself or himself adequately, whether-
( a) by reason of having the care and control of a child of the marriage who has 

not attained the age of 18 years; 

(b) by reason of age or physical or mental incapacity for appropriate gainful 

employment; or 

(c) for any other adequate reason, 

having regard to any relevant matter referred to in section 157. 

Power of court in ~paused maintenance proceedings 

156. In proceedings with respect to the maintenance of a party to a marriage, the court 

may make such order as it considers proper for the provision of maintenance in accordance 

with this Part. 
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kfatters to be taken into consideration ;n relation to spousal maintenance 

157, In exercisingjurisdiction under section 155, the court may take intoaccountoniy 
the following matters-

( a) the age and state of health of each of the parties; 

(b) the income, property and financial resources (including any interest in 
1easeho1d or rea1 estate which is inaHcnab!e) of each of the parties and the 
physical and mental capacity of each of them for appropriate gainful 
employment; 

(c). whether either party has the care or control of a child of the marriage who 
has not attained the age of 18 years; 

( d_1· • comnutments of each of the parties that are necessary to enabie the party 
to support-

(i) himself or herself; and 

(ii) a child or another person that the party has a duty to maintain; 

(e) the_responsibilities of either party to support any other person; 

(.f) the eligibility of either party for a pension, allowance or benefit under­

(i) any law of the Fiji Islands or of another country; or 

(ii) any superannuation fond or scheme, whether the fund or scheme was 
established~ or operates, within or outside the Fiji Islands; 

(g) the rate of any such pension, allowance or benefit being paid to either party; 

(h) a standard of living that in all the circumstances is reasonable; 

(i) the extent to which the payment of maintenance tO the party whose 
maintenance is under consideration would increase the earning capacity of 
that party by enabling that party to undertake a course of education or 
!raining or to establish himself or herself in a business or otherwise to 

obtain an adequate income; 

(j) the extent to which the party whose maintenance is under consideration has 
contributed to the income, earning capacity, property and financial resources · 
of the other party; 

(k,1 the duration of the marriage and the extent to which it has affected the 
earning capacity of the party whose maintenance is under consideration; 

(l) · if either party is cohabiting with another person-the financial circumstances 
relating to the cohabitation; 

(m) the terms of any order made or proposed to be made under sec1ion 161 in 
relation to the property of the parties; 

Urgent spousal maintenance cases 

158. Where, in proceedings V:.ith respect to the maintenance of a party to a marriage, 
it appears to the court that the party is in immediate need of financial assistance, bu! ii is 
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t practicable in the circumstances to determine immediately what order, if any, should 
made, the court may order the payment, pending the disposal of the proceedings, of such 
riodic sum or other sums as the court considers reasonable. 

Parental maintenance 

15~,t-( 1) A person is ffable to maintain his or her parent to the extent that the person 
reasonably able to do so if and only if the parent is unable to support herself or himself 

equately whether-
( a) by reason of age or physical or mental incapacity for appropriate gainfol 

employment; 

(b) for any other adequate reason having regard lo any relevant matter referred 
to in section 157. 

(2) Section 157 applies to parental maintenance so far as it is relevant 

(3) In proceedings with respect to the maintenance of a parent the court may make 
any order it considers proper for the provision of parental maintenance in accordance with 

this Part. 

( 4) ln this section "parent" includes !he parent of an ex-nuptial child. 

(5) The Attorney-Genera! may, after consultation with the Family law Council, 
prescribe by regulations the procedures for appiication for the purposes of implementing 
and giving effect io this section, 

Declaration of interests in properly 

160.-(1) ln proceedings between the parties lo a m~rriage with respect to existing 
title or rights in respect of property, the court may declare the title or rights, if any, that a 
party has in respect of the property. 

(2) Where a court makes a declaration under subsection (1 ), it may make consequential 
orders to give effect to the declaration, including orders as to sale or partition and interim 
or permanent orders as to possession. 

Alte:rmion of property interests 

I61. -(1) In proceedings with respect to the property of the parties to a marriage 
or either of them, the court may make such order as it considers appropriate altering the 
interests of the parties in the property, including-

(a) an order for a settlement of properly in substitution for any interest in the 
property; and 

(j) an 0rder requiring either or both of tr:e parties to make, for the benefit of 
either or both of the parties or a child of the marriage, such settlement or 
transfer of property as the court determines. 
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(2) An order made under subsection (1) in proceedings with respect to the prope 
of the parties to a marriage or either of them may, after the death of a party to.· 
proceedings, be enforced on behalf of, or against, as the case may be, the estate of 
deceased party. 

(3) The court may adjourn proceedings with respect to the property of the parties · 
a marriage or either of them, except where the parties to the proceedings are- · 

(a) parties to concurrent, pending or completed proceedings for princi 
relief; 

(b) parties to a marriage that has been dissolved or annulled under the law 
an overseas country, where that dissolution or annuirnent is recognized-,,, 
valid in the Fiji Islands under section 193; or 

(c) parties to a marriage who have been granted a legal separation under t 
law of an overseas country, where that legal separation is recognized 
valid in the Fiji islands under section 193; 

on such terms and conditions as it considers appropriate, and for such period as it conside" 
necessary to enable the parties to the proceedings to consider the likely effects (if any) ' 
an order under this section on the marriage or the children of ihe marriage. 

(4) Nothing in subsection (3) limits any other power of the court to adjour 
proceedings v.1ith respect to the property of the parties to a marriage. 

(5) Where the period for which a court has adjourned proceedings with respecU 
the property of the parties lo a marriage or eitherof them as provided by subsection (3) ha 
not expired and-

( a) proceedings for principal relief are instituted by one or both of those, 
parties; 

(b) the marriage is dissolved or annulled under the law of an overseas coun 
and the dissolution or annulment is recognized as valid in the Fiji Islandef 
under section 193; or 

(c) the parties are granted a legal separation under the law of an oversea, 
country and the legal separation is recognized as valid in the Fiji Islands' 
under section 193, 

either party to the first-mentioned proceedings may apply to the court for the hearing 
those proceedings to be continued, 

(6) The court must not make an order under this section unless it is satisfied that, 
all the circumstances, ii is just and equitable to make the order. 
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Facwrs to be taken imo account 

162.--(1) In considering what order (if any) should be made under section 161 
· -Ped i no·" with resp0 ct to an)' property of the parties to a marriage or either of them, 111 proc~ •· o,:, ,., 

the court must take into account-
(a) the financial contribution made directly or indirectly by or on behalf of a 

party to fhe marriage or a child of the marriage to the acyuisition, 
conservation or improvement of any of the property of the parties to the 
marriage or either of themJ or otherwise in reiation to any of the iast­
mentioned property, whether or not the last-mentioned property has, since 
the making of the contribution, ceased to be the property of the parties to 

the marriage or either of them; 

(b) the contribution (other than a financial contribution) made directly or 

indirectly by or on behalf of a party to the marriage or a child of the 
marriage to the acquisition, conservation or improvement of any ~f the 
property of the parties to the marriage or either of them, or otherwise m 
;·e!~tion to any of that last-mentioned property, whether or not that last­
mentioned property has, since the making of the contribution, ceased to be 
the property of the parties to.the marriage or either of them; 

( c) the contribution made by a party to the marriagetothe welfare of the family 
constituted by the parties lo the marriage and any children of the marriage, 
including any contribution made in the capacity of homemaker or parent. 

( d) the eligibility of either party for a pension, allowance or benefit under­

(i) any law of the Fiji Islands or of another country; or 

(ii) any superannuation fund or scheme, whether the fund or scheme was 
established, or operates, within or outside the Fiji Islands. 

(2) For the purposes of subsection (l) the contribution of the parties to a marring~ is 
presumed io be equal, but the presumption may be rebutted 1f a court considers a finding 
of equal contribution is on the facts of the case repugnant to justice, (for example as a 
marriage of short duration.) · 

13) The court must also take into account-· \ , 

( a) the age and state of health of the parties; 

(b) the income, property and financial resources, including any interest in 
inalienable property, of each of the parties and the physical and mental 
capacity of each of them for appropriate gainful employment; 

(c) whether either party has the care and control of a child of the marriage who 

has not attained the age of 18 years; 

(d) the commitments of each of the parties that are necessary to enable the 

party to support-

(i) himseif or herself; and 
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(ii) a child or another person that the party has a legal or customary duty 
to support 

(e) a standard of living that in all the circumstances is reasonable; 

Cf) the finanCiai resources available to a person if cohabiting with another 
person; 

(g) the duration of the marriage; 

(h) the terms of any order for spousal or child maintenance made in favour 
of or against a party; 

(i) any other fact or circumstance which, in the opinion of the court, the justice 
of the case requires to be taken into account. 

( 4) If, before proceedings with respect to the property of the parties to a marriage or 
either of them are completed, either party to the proceedings dies-

(a) the proceedings may be cominued by or against, as the case may be, the 
legal personal representative of the deceased party and the Rules of the 
respective Division may make provision in relation lo the substitution of 
the legal personal representative as a party to the proceedings; 

(bj if the court is of the opinion-

(i) that it would have made an order with respect to property if the 
deceased party had not died; and 

(ii) that it is still appropriate to make an order with respect to property, 

the court may make such order as it considers appropriate with respect to 
any of the property of the parties to the marriage or either of them; and 

(c) an order made by the court pursuant to paragraph (b) may be enforced on 
behalf of, or, as the case may be, against the estate of the deceased party. 

(5) A court must not make an order under this section in proceedings with respect 
to the property of the parties lo a marriage or either of them ( other than an interim order 
or an orderor an order made with the consent of at! the parties to the proceedings) unless­

( a) !he parties to the proceedings have a!tended a conference in relation to the 

matter to which the proceedings relate with a Registrar or of the respective 
Family Division; 

(b) the court is satisfied that, having regard to the need to make an order 
urgently, or to any other special circumstance, it is appropriate to make the 
order notwithstanding that the parties to the proceedings have not attended 
a conference as mentioned in paragraph (a); or 

(c) the court is satisfied that it is not practicable to require the parties to the 
proceedings to atte11d a conference as mentioned in paragraph (a). 
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(6) Evidence of anything said or of any admissi_on made at a conference referred to 
in subsection (5) or at any conference with a registrar m proceedmgs under this Part IS not 
admissible in any court or in proceedings before a person auihonsed by law, or by consent 
of parties, to hear evidence. ,. 

(7) A person who files an application seeking ?n order under section 163(1) in 
,e1ation to land is.deemed to have a beneficial interest in the land wtthm the rneanrng of 
:e~tion 106 of the Land Transfer Act. Such beneficial interest will cease on the 
proceedings being finalised by order or the withdrawal of the application. 

Setting aside of orders altering property interests 

163,-( l) If, on application by a person affected by an order made hy a court u~der 
section J 62 in proceedings with respect to the property of the parties to a mamage ore,ther 
of them, the court is satisfied that- . 

( a) there has been a miscarriage of justice by reason of fraud, duress, suppressmn 
of evidence1 the giving of false evidence or any other circumstance; 

(b) in the circumstances that have arisen since the order was made it is 
impracticable for the order o'. a part of if to be carried out; 

(c) a person has dcf;rnlted in carrying out an obligation imposed on the person 
by the order and, in the circumstances that have arisen as a resuHof that 
default, it is just and equitable to vary the orderor to set the order aside and 
make another order in substi.tution for the order; or 

(d) · in the circumstances that have arisen since the making of the order, being 
circumstances of an exceptional nature relating to the care, welfare and 
develop.ment of a child of the marriage, the child or, where the applicant 
has caring responsibility for the child (as defined in subsection (3)) the 
applicant, will suffer hardship if the court does not vary the order or set the 
order aside and make another order in substitution for the order, 

the court may, in its discretion, vary the order or set the order aside and, .if it considers 
appropriate, make another orderunder section 162 in substitution for the order so set as,de. 

(2) A court may, on application by a person affected by an order ;11ade by a court 
under section 162 in oroceedings with respect to the property of the parties to a mamage 
or either of them~ and with the consent of aH the parties to the proceedings in :""'hich t?e 
order was made, vary the order or set the order aside and, if it considers appropnate, make . 
another order under section 162 in substitution for the order so set aside. 

(3) For the purposes of subsection (l)(d), a person has caring responsibility for a 
child if-.-

(a) 

(b) 

the person is a parent of the child with whom the child lives; 

the person has a residence order in relation to the child; or 
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/c) 
the person ~as a spcci~ic issues order in relation to the child under wh. 
the person is responsible for the 'h "Id .. I •ch 

• <..: 1 s Ong-term or dav-to-d· welfare and development. - ., ay care, 

( 4) An order varied or made under subsection ( 1 · o n .... 
totheproceedingsinwn',·chth , . ) r,-)may,atterthcdeathofapacty 

· e oroer was so v·ined -- . • 1 ,.. ·. 
against) as the case may be the entate of t.h d" ,,dr m<1ue, 1e enrorccd on behalf of, ur 

· · ::, e eceasc party. 

(5) Where, before proceed in . d h' . . 
section j 62 are completed either gs ut n' er: .. 1s section_ m rei,.ition tu an order made under 

, . '. par Y LO ti1e proceedings dws-
(a) . ,he proceedmgs may be continued by or against, as the case ma be t 

!~gal_ personal representative of the deceased party and th R I y f '. he 
Family Division . . , . . . . . e u es o e<1ch 
le · I , .· - may ma~e p1ov1SJ0n rn relai1011 to the substitution of the 

ga personal iepresentat1ve as a party to the prnrec"d. "" 
(h ·1, . - mbs, 

J I the court 1s of the opinion-

(c} 

(i) that it would have x · · · 
. e erc1seL1 ,ts powers under subsection ( j 'or()) .. 

('
·,·) relauo_n to the order if the deceased party had not died; and. - lll 

that ,t ,s s•i!l appro ·. 1 1 • . 

/
J) . , . pna e o exercise its powers under subsection ( 1 \ 

or _ ~ lfl relatmn to the order · 1 ., 
the court may vary the ·d h . 
m k h

. o1 er, set t c order as,de, or set the order as,·de ·1_nd 
a e anot ,er 'p. d · . · ' 
'd d ora,.,r un er section l 62 m su-hstitution for the orde- ,,, set 

asi e; an · ' ·· - · 

an order varied or made h th 
, _ d · Y e court pursuant to para 2 raph (h) may· be en.10,ce on behalf of or a r · , h . 0 

d , . ' gamst, as t e case may be the estate of th 
eceasea party. ' - " - e 

(6) In the exercise of its powers under subsectio ( I) ' - , , , 
regard to the interests of and must k . n , (-) o, (5) a cour, must have 

·, ' · ma e any orderoroper forth, t "· , 
purchaser or other person interested. , . e pro ec,1011 ot, a bona fide 

(7) ln this section, a reference to an order made b . , . 
a reference to an order made b . J . ya court under section 162 includes 
before the commencement of t~i: ;~rt un, er sectwn 86 of the Matrimonial Causes Act 

164 General powers of coun 
. ,--(1) The court · · · · 

/he following- , m exercising its powers under this Part, may do any or all of 

(a) 

(b! 

(c) 

(d) 

order payment f. , . 
o a mmp sum, whether rn one amount or by instalments· 

order payment of a weekly monthly vearlv ,,r oth . . ct· , 
. ' , ., ., c1 perm 1c sum· 

oro_er that a specified transfer or settlement of propertv be made by;,,. - ,. 
maintenance for a party to a marriage; " ay or 

ocder th"! pay· t f 
. d ~ men o any sum ordered to he paid be wholly or partly 

secure rn a manner the court directs; ,- . -

(e) 

(f) 

(g) 
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order that any necessary deed or instrument be executed and that such 
documents of title be produced or such other things be done as are 
necessary to enable an order to be carried out effectively or to provide 
security for the due performance of an order; · 

appoint or,,removc trustees; 

order that payments be made direct to a party to the marriage, to a trustee 
to be appointed or into court or to a public authority for the bene-fit of a party 
to the marriage; 

(h) make a permanent order, an order pending the disposal of proceedings or 
an order for a fixed tern, or for a life or during joint lives or until further 
order; 

(i) impose terms and conditions; 

(j) make an order by consent; 

( k) make any other order (whether or not ofihe same nature as those mentioned 
in the preceding paragraphs) which it thinks it is necessary to make to do 
justice. 

(2) Subject lo this Act, an order urider this Part may be made at any time before or 
after the making of an order under another Part. 

(3) The n;mking of an order of a kind referred to in subsection (1 )(c), or of any other 
order under this Part, in relation to the maintenance of a party to a marriage does not 
prevent a court from making a subsequent order in relation to the maintenance ofihe party. 

(4) The Rules of the respective Division may make provision with respect to the 
making of orders under this Part in relation to the maintenance of parties to marriages 
(whether as to their form or otherwise) for the purpose of facilitating their enforcement and 
the collection of maintenance payabie under them. 

(5) The Rules of the respective Division may make provision with respect to the 
making of orders under this Part in relation to the maintenance of a parent (whether as to 
their form or otherwise) for the purpose of facilitating their enforcemenfand the collection 
of maintenance payable under them. 

Cessation of orders 

165.--(1) An order with respect to the maintenance of a party to a marriage ceases 
to have effect-

( a) upon the death of the party; 

(b) upon the death of the person liable to make payments under the order. 
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(2) An order with respect to the maintenance of a party to a marriage ceases to have 
effect upon !he re-marriage of the party or the party cohabiting with another person in a 
domestic relationship unless in special circumstances a court which has jurisdiction under 
this Act otherwise orders. 

(3) Where a re-marriage orthe cohabitation referred to in subsection (2) takes place, 
it is the duty of the person for whose benefit the order was made to inform without delay 
the person liable to make payments under the order of the date of the re-marriage or 
cohabitation. 

( 4) Any moneys paid in respect of a period after the event referred to in subsection 
(2) may be recovered in a court which has jurisdiction under this Act. 

(5) Nothing in this section affecls the recovery of arrears due under an order at the 
time when the order ceased to have effect. 

Native land 

166.--(1) Nothing in this Act ailows a court to make an order alienating native land 
or any legal or equitable interest in it. 

(2) If a court is of the opinion that an interest in native land would have influenced 
or varied an order that the court would have made had it not been for subsection ( 1 ), the 
Court may make such order affecting other property of the parties or either of them as wiH 
compensate a party for the effect of subsection ( l ). 

(3) in this section "native land" has the meaning given to it by section 2 of the Native 
Lands Act, and includes land administered or regulated under the Banaban Lands Act and 
the Rotuma Lands Act. 

Modification of spousal maintenance orders 

167.--(1) In proceedings with respect to the maintenance of a party to a marriage, 
or !o a parent of a party if there is in force an order (whether made before or after the 
commencement of this Act) with respect to the maintenance of that party by the other party . 

to the maniage, or of a parent by a person-
(a) made by the court; or 

(b} made by another court and registered in the first-mentioned court in 
accordance with the Rules of the respective Division, 

the court may--

(i) discharge the order if there is any just cause for so doing; 

(ii) suspend its operation wholly or in part and either until further order 

or unti! a fixed time or the happening of some future event; 

(iii) revive wholly or in part an order suspended under paragraph (ii); 
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(iv) subject to subsection (2), vary the order so as to increase or decrease 

any amount ordered to be paid or in any other manner. 

()\ The court must not make an order increasing or decreasing an amount ordered 
,-,, . " " -· . 

to be paid by an order unle!i,S it 1s satlst,ec-~ _ _ 
( a) that, since the order was made or last vaned-

(i) the circumstances of a person for whose benefit the order was made 

have so changed; 

(ii) the circumstances of the person liable to make payments under the 

order have so changed; or 

(iii) in the case of an order that operates in favour of, or is binding on, a 
legal personal representative-the circumstances of the estate are 

such, 

as to justify its so doing; 

(b) that, since the qrder was made, or last varied, the cost of living has changed 

to such an extent as to justify its so doing; 

(c) in a case where the order was made by consent-that the amount ordered 

to be paid is not proper or adequate; or 

( d) that material f~cts were withheld from the court that made the orderor from 
a court that varied the order or material evidence previously given before 

such a court was false. 

(3) Subsection (2) does not prevent the court from ma~ing an or?er varying ~n order· 
made before the date of commencement of this Act if the first-ment10ned order ,s made 

for the purpose of giving effect to this Part. 

(4) In satisfying itself for the purposes of subsection (~)(b), the court must have 

regard to any changes that have occurred in the Consumer Pnce Index. 

(5) The court must not, in considering the variation of an ?rder, have regard to a 

change in the cost ofliving unless at least 12 months have e!a~s~d smce the order was made 

· or was last varied having regard to a change m the cost of hvmg. 

. (6) Jn satisfying itself for the purposes of subsection (2)(c), the _court must have 
regard to any payments, and any transfer or settlement of property, prev10usly made by a 

party to the marriage to--
( a) the other party; or 

(b) any other person for the benefit of the other party. 

(7) An order decreasing the amount of a periodic st_im payable under a~ order_or 

discharging an order may be expressed to be retrospective to such date as ,he court 

considers appropriate. 
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(8) If, as provided by subsection (7), an order decreasing the amount of a periodic 
sum payable under an order is expressed to be retrospective to a specified date, any moneys 
paid under the second-mentioned order since the specified date, being moneys that would · 
not have been required to he paid under the second-mentioned order as varied by the first­
mentioned order, may be recovered in a court which has jurisdiction under this Act. 

(9) If, as provided by subsection (7), an order discharging an order is expressed to 
be retrospective to a specified date, any moneys paid under the second-mentioned order· 
since the specified date may be recovered in a court which has jurisdiction under this Act. 

(10) For the purposes of this section, the court must have regard to the provisions of 
section 157 or l 62 as the case may be. 

(l l) The discharge of an order does not affect the recovery of arrears due unclerthe 
order at the time at which the discharge takes effect. 

Execution of instrwnenrs by order of court 

!611.--(1) If­
( a) an order under this Act has directed a person to execute a deed or 

instrument; and 

(b) the person has refused or neglected to comply with the direction or, for any 
other reason, the court considers it necessary to exercise the powers of the 
court under this subsection 1 

the court may appoint an officer of the court or other person to execute the deed or 
instrument in the name of the person to whom the direction was given and to do ail acts · 
and things necessary to give validity and operation to the deed or instrument. 

(2) lf­
(a) a provision of a maintenance agreement that has been registered 11mrtet ?/ 

section 171 or approved by a court under section 172 requires a person to 
execute a deed or instrument; and 

(b) the person has refused or neglected to comply with that provision of the 
maintenance agreement or. for any other reason, the court considers it 
necessary to exercise the powers of the court under this subsection, 

the court may appoint an officer of the court or other person to execute the deed or 
instrument in the name of the person required by lhat provision of the maintenance 
agreement to execute the deed or instrument and to do all acts and things necessary to give 
validity and operation to the deed or instrument. 

(3) The execution of a deed or instrument by a person appointed under this section 
to execute the deed or instrument has the same force and validity as if the deed or 
instrument had been executed by the person directed by an order referred to in subsection. 
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( J )(a), or required by a provision of a maintenance agreement referred to in subsection 
(2)/a), to execute it. 

(4) The court may ml!ke any order it considers just as to the.payment of the costs and 
expenses of and incidentai to the preparation of the deed or instrument and its execution. 

Transactions to defeat claims 

169.-(1) fn proceedings under this Act, the court may set aside or restrain the 
making of an instrument or disposition by or on behalf of, or by direction of or in the 
interest of a party, that is made or proposed to be made to defeat an existing or anticipated 
order in those proceedings or if, irrespective of intention, it is likely to defeat any such 
order. 

(2) The court may order•-
(11) that any money or real or personal property dealt with by any such 

instrument or disposition of the kind referred to in subsection (1) may be 
taken in execution or charged with the payment of such sums for costs or 
maintenance as the court directs; or 

(b) that the proceeds of a sale are to be paid into court to abide its order. 

(3) The court must have·regard to the interests of, and must make any order proper 
for the protection of, a bona fide purchaser or other person interested in an instrument or 
disposition of the kind referred lo in subsection (1). 

(4) A party or a person acting in collusion with a party may be ordered to pay the 
costs of any other party or of a bona fide purchaser or other person interested in and 
incidental to any such instrument or disposition and the setting aside or restraining of the 

, instrument or disposition. 

(5) In this section, "disposition" includes a sale and a gift. 

Ante-nuptial and post-nuptial settlements 

170.--(1) The court may, in proceedings underthisAct, make such order as the court 
considers just and equitable with respect to the·application, for the benefif of all or any of 
the parties to, and the children of, the marriage, of the whole or part of property dealt with 
by ·ante-nuptial or post-nuptial settlements made in relation to the marriage. 

( 2) In considering what order {if any) should be made under subsection (l ), the court 
must take into account the matters referred to in section 162 so far as they are relevant. 

Registered maintenance agreements 

17 L--{ I) A maintenance agreement other than an agreement to which section 163 
applies may be registered, as prescribed by the Rules of the relevant Division, in any court 
which has jurisdiction under this Act. 
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(2) Section 91 applies in relation to the variation of a maintenance agreement 
registered under subsection ( I), in so far as the agreement makes provision for the 
maintenance of a chiJd of the relevant marriage, as if the agreement were an order made 
by consent under Part VI by the court in which the agreement is registered. 

(3) Section 157 applies in relation to the variation of a maintenance agreement 
registered under subsection (1), in so far as the agreement makes provision for the 
maintenance of a party to the relevant marriageJ as if the agreement were an order made 
by consen_t under this Act by the court in which the agreement is registered. 

(4) The court in which~ maintenance agreement is registered under subsection (1) 
may set aside the agreement lf, and only if, the court is satisfied that the concurrence of 
a party was obtained by fraud or undue influence or that the parties desire the agreement 
to be set aside. 

(5) If a maintenance agreement has been registered under subsection (1), then-
(a) unless the agreement otherwise provides, the agreement (other than a 

provision in the agreement providing for the payment byway of maintenance 
of a periodic sum) continues to operate notwithstanding the death of a party 
to the agreement and operates in favour of, and is binding on, the legal 
personal representative of that party; and 

(b) if the agreement so provides, a provision in the agreement providing for the 
payment to a person by way of maintenance of a periodic sum continues 
to operate notwithstanding the death of any party to the agreement who is 
liable to make payments pursuant to that provision and is binding on the 
legal personal representative of that party but, notwithstanding any p;ovision 
in the agreement, does not continue to operate after the death of the person 
who is entitled to receive those payments. 

(6) Subject to section 165, this section does not apply to overseas maintenance 
agreements. 

Operation of maintenance agreements entered into in 
substitution for rights under this Part 

172.--(1) Subject to this section, a maintenance agreement may make provision to 
the effect that the agreement operates, in relation to the financial matters dealt with in the· 
agreement, in substitution for any rights of the parties to the agreement under this Part. 

(2) If a maintenance agreement make.s provision as mentioned in subsection ( l), the 
maintenance agreement has no effect, and is not enforceable in any way, unless it has been 
approved by the court. 

(3) In proceedings for !he approval of a maintenance agreement, if the court is 
satisfied that the provisions of the agreement with respect to financial matters are proper, 
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urt must, by order, approve the agreement, but if the court is not so satisfied, it must, 

der, refuse to approve the agreement. 

4) If a maintenance agreement that makes provision as mentioned in subsection (1) 
. . 

roved by the court-
(a) any order having effect under this Part or any order made under Part XII 

of the ~vlatrirnoniai Causes Act and continued in effect by virtue of this Act~ 
ceases to have effect insofar as it relates to the financial matters dealt with 
in the agreement and, whether or not the approval of the agreement is 
revoked, has no further effect; and 

(b) subject to subsection (5), no court having jurisdiction under this Act may 
make an order ( other than an order under this section or an order in 
connection with the enforcement of the agreement) with respect to those 
financial matters unless the approval of the agreement is revoked. 

(5) The approval, whether before or after the commencement of this subsection, of 
aintenance agreement under this section does not exclude or limit the power of a court 
· h has jurisdiction under Part VI to make any order under that Part in relation to a child 
e rele;ant marriage and, where the agr~ement makes provision for the maintenance 
child of the marriage, section 91 applies in relation to the variation of the agreement, 
far as it makes that provision, as if the agreement were an order made by consent under 

t Part by a court in which the agreement is registered or deemed to be registered. 

(6) Notwithstanding any rule of law or equity, an approved maintenance agreement 
ot void, voidable or unenforceable by reason that it makes provision as mentioned in 

section (1). 

If a court has approved a maintenance agreement, the agreement is deemed to be 

istered in that court. 

(8) An agreement that is by virtue ofsubsection (7) deemed to-be registered in a court 
y be registered, as prescribed by the Rules of the relevant Division, in another court 

ich has jurisdiction under this Act. 

(9) A court may, by order, revoke the approval of a maintenance agreement under 
section if, and only if, the agreement is registered or deemed to be registered in that 

· urt and the court is satisfied that-
( a) the approval was obtained by fraud; 

(h) the parties to the agreement desire the revocation of the approval; 

( c) the agreement is void, void ah le or unenforceable; or 

( d) in the circumstances that have arisen since the agreement was approved it 
is impracticable for the agreement or a part of it to be carried out. 



,c..·{ii}fifr T 1 0 
i~iih'-io of2003 

( Ill) II !he approva', f , 
C(lurt-- ' ) a mcHnren;mce aerccmcnr u 1, I · . . 

~ nl tr t l!S section is .. ,~, k 
,,_\O ed h' 

(a) the agrccmc-nt .... ,, . , . 1• 

..... lcdscs. (or all purposes to i-,L.... • f 
(h; lhe court n. . . . . . , , ..... Ill orcc; anJ 

ld_y, !fl proceedings for 'h , ·1pp1· -· , ..__· , e rcvoc"tll~n 1·11· 
< icauon nv ;1 fnrtv t') th,. " , o le apprnv-if ·I - , . ' c dgrecmentorctny U , . , ~ or 
sue 1 order or orders(,·,, I J' o icrmtcrcstcd11crson ._. · ,.cu inn ;:111 orde f .._ _. · ,Ola 
conswer.-; _just and cqui"1bl 1·"' h. - r or !He transtcr of proocrty), 
.· I . ii r or t e pwposc f - . aS 
i ig lts of the ,nartic·, 1,, ·lie .. ' . o_ prcscrvrng or au1·ust'ng t " , ( <1°ree1-1e t - d ..__ · . , 1 

and, in C-}>..:rcisin!:.! ilSJJow,·r- i :::, ' n an any o1h~r interested JJe·so~· 
. ...._ .., s unucr pa nun ... 1 (} 1 1 ,_ -i. ns 

on which it revoked the apornv·d ,,1· ti'~,' f~ 1 )1, I 1e court mu.<.;1 hc1\.·c regard lo the , • 
' < , Jc <1greement. ' groun 

( 11) Wher" ,, · . '-- ' marntcnancc au•., , -
!hrs seciion, then- c,lccmcnt trns been approved hv. , , .. , -

., d cot,r ! .is provH.lcd 
(ui unless the ,10-rccmcnr ,,rh ,·, - . 

.. ' . . , D Cf\.ldS(.; prov f . j,-.. . 
p1(,Vls1on1nthcanrecm,,n·p .·,1·_ itcs, t_il agrccmL·nt (other th·1r·. 

'. . _ o h- 1 ,rov1u111gforth , _, _ _ H I d 
ot ,t pcnod1c sum) continues too eratc e P_,1;ment ~.Y way oi maintenance -. 
to lhe agreement a U p nolwitnstandrng the dcat h nf-

, . n operates m favour of , l . ~ . , ,. "parry 
pt rsonal reprcsent"!tive ·lf th , am JS brndrng on the le 1 

,,'hJ -- ~ t atparty;and ,. ga 
if the agreement sop , , 
. . . roviaes, a provision in ~h , -

p,tymcnt to a person by w· 1· . ueag,eemenrproviJingforth 
t ay o mamtcnan~e of, . - e 
~i operate notwiU1.standing the death f, i.... d _renodic sum continues 

lwhlc to make payments p ... urs,,· t t ol any pan_y_ro the agreement who j~ 
' / · · ,dn o t 'at orov · · ' 
'.ega personal representative of that art') , 1s1~m anJ ~s binding on the 
in th~ agreement. does not continu:to y t .. u.~, not~Jth~tanJmg any provision 
who is entitled to receive t"h . , ope, ate alter tnc tkath of the person 

, nse payments. ' 

( 
1 
c) Apart from !he provision m· l c . . . 

validiry, ·qf . 1 .1 "' e "} sub,ectmns ("' ") 
d, , . c. orcca" ity and effoct of an ,, ,, , . ~" (.', (6), (IO) and (i ])_ rhc 
·-Cl~:mJJ1~J_hy the court <.1ccordin to th .-P~rovcd rmarntenance agreement mus~ be 
'." ~cterrn,nmg the validity, enforc!abiiit:~;;;;c_i;;.lcs o;. law and equitv that arc applicable 
~n(. .~ 11'. pro~~ecd1ngs of the kind referred .' t:- ect o contracts and purporlcd contracts 
"1uln111oma/ cause" in section) I b . tom subparagraph (g)(iii) of !he d,,f,·n·r· f, 

·•p v 1 . ' ~( ). erng proce . r . . " , , ion o 
" f. .t)\.ec mainieniJnce agree . . -U rngs mstituted in a C-)tJrt - h" 1 

(aJ (;1 • - ment is registerec.1 or deemed to b· -.. - \ _, m w Jc 1 the 
, ub1ect ro paragraoh (b) h , . " . e regbtcred, the court-
ro d- ' ' a.s the same pow 
cme ies and musr have th , . crs, may grant the same 

1--1 n/ r, e same reo-ard to the rioht, f . . . 
d~ 1 \.. ourt has, mav urant . d . b . . , o so thmJ parties .:is the 

c·}n . .,. ::::i- • ctn is required to ha . 
( ncctrnn with contracts '" n - vc in proceedings in . h. h , , urpor!ed ~o,it , 'I b . ~ 

1-v JC i the High Court h'l'- o < • •• I. . ~ ~ rac s .. eing prncccdin(rs in 
f/ii I. -- "'. ( .. ngma JUnsd1ct10w c 

Lb power io make an order ftl'· ih , 
, , , I ' ',c payment by, 
,l drlo! 1er party tl' the . -· - , - d party 1o the aarccrnent 

.. ~ ,_ - , ' ;Jgicl'ment, of intep t __ .::::- · · 
pursuanr LO the agreement fr. I . ~s on ctn amount pavabJe 

, ,urn t 1e tim"' w 11 h · , 
-.. en t e amount became or 

Family Law-18 o/2003 329 

becomes due and payable. at a rate not exceeding the rate prescribed by the 
Rules of the respective Division; and 

(c) in additiQ11 to, or instead of, making an order or orders pursuant to 

paragraph ( a) or (b), may order that the agreement, or a specified part of the 
agreement, be enforced as if it were an order of the court. 

(13) Where the approval of a maintenance agreement under this section has been 
revoked, a court must, in considering whether, and if so, how, to exercise any powers under 

this Part, have regard to--
( a) anything done or omitted to be done by a party to the agreement pursuant 

to the agreement; 

(b) any change in the circumstances of a party to rhe agreement arising out of 
the doing of any act by a person, or the failure of a person to do an act, 
pursuant to the agreement; 

(c) any order made by that court or another court exercising jurisdiction under 
this Act in connection with the agreement while the agreement was in 
force; and 

( d) any order made under subsection (1 O)(b) in connection with the revocation 
of the approval of the agreement. 

(14) In this section, "approved maintenance agreement" means a maintenance 
agreement that has been approved under this section and the approval of which has not 
been revoked. 

(15) Nothing in this Act affects the operation of an agreement sanctioned under 
section 87(1 )(k) of the Maintenance Causes Act before the commencement of this Act, or 
the righls and obligations ci a person under such an agreement. 

(16) Subject to section I 74, this section does not apply to overseas maintenance 
agreements, 

Enforcement of maintenance agreements 

173,--(1) A maintenance agreement that has been registered, or is deemed to have 

been registered, in a court may be enforced as if it were an order of that court. 

(2) Subsection (1) does not apply in relation to a maintenance agreement that has 
been approved under section 1 72. 

Overseas maintenance agreements 

174, The regulations may make provision for and in relation to--

( a) the application of sections 171 and 172, with such additions, exceptions 
and modifications as are prescribed, to overseas maintenance agreements; 
and 
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(b) the transmission to appropriatecouris or authorities of prescribecto 
jurisdictions of, orof copies of, maintenance agreements and of agre 
for maintenance of ex-nuptial children for the purpose of se;uri 
enforcement of those agreements in those jurisdictions. 

fnstitutior. of spousal maintenance proceedings by 
a11thorised authority or person 

175. The regulations may make provision for and in relation to the authorizi 
prescribed authority of the State, or the person for the time being holding a pres 
office under a law of the Fiji Islands, in the discretion of the authority or person to in 
and prosecute proceedings with respect to the maintenance of a party to a marriage. 
behalf of that party. · 

Certain ins1ruments nor liable to stamp duty 

176.--(1) The following agreements, deeds ar.d other instruments are not subj 
lo any duty or charge under any law of the Fiji lslands­

(a) a deed or other instrument executed by a person for the purposes of, or 

accordance with, an order made under this Part; 

(b) a maintenance agreement that confers a benefit upon a party to, or a chi! 
of, the marriage to which the maintenance agreement relates, to the exte 
that the maintenance agreement confers that benefit; 

(c) a deed or other instrument executed by a person for the purposes of, or i 
accordance with, a maintenance agreement, being a deed or other instrument 
that confers a benefit upon a party to, or a cbi!d of, the marriage to whic!t 
the maintenance agreement relates, to the extent that the 

deed or other instrument confers that benefit. 

(2) The following maintenance agreements are relevant maintenance agreements 
for the purposes of this section­

( a) a registered maintenance agreement made in connection with the dissolution 
or annulment of the marriage to which the maintenance agreement relates; 

(b) a registered maintenance agreement (other than a maintenance agreement 
referred to in paragraph (a)) made in contemplation of the dissolution or 
annulment of the marriage to which the maintenance agreement relates; 

(c) a registered maintenance agreement ( other than a maintenance agreement 
referred to in paragraph (a) or (b)) made in connection with the breakdown 
of the marriage to which the maintenance agreement relates; 

( d) an approved maimenance agreement made in connection with the dissolution 
or annulment of the marriage to which the maintenance agreement relates; 

( e) an approved maintenance agreement ( other than a maintenance agreement 
referred to in paragraph (d)) made in contemplation of the dissolution or 
annulment of the marriage to which the maintenance agreement relates; 

,i A ,..,..,.,,,,,_.., 
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. . ent ( other than a maintenance agreemen'. 

(f) an approved rnarntenance agre(e~) de in connection with the.breakdow,, 
.., . 3r3<.H,;\ph ( di or c, ma l 

rcferre~ tom P · D'... ' . t . ce agreement re ates. . . h·ch the main enan 
of the marnagc to w , 

•• • d ,ed or other 
,_ : .. : a maintenance agreement., <,;:, 

For the purposes of lhiS :secl!on, erson may be taken to confer a 

(3~ent t1,;1 confers an cnt_i'.lement to pr~rt:!\~~:t:1ance agreement, deed or other 
r~t upon the person notw11nstandm.g tha ·t1 1ent to other property of an equal or 
e ' t ·•!so deprives the person of an ent1 en 

!rumen ~ • · 
ater value. 

(4) In this section- t" means a maintenance agreement 
-- ·· · agreemen ·1~ 

l
·a,l "a[)prm-'ed mmntcnance . . l 72· 

. t \ orde' under sectK)il , t 
approved by a cour ,y , ' . " . ns a maintenance agreemen 

. ce aareement mea l I · s 
(b) ''registered mamtenan o . . •enance agreement t ia ' 
, d ·t1on 171 or a main. . 

re )"istered in a court un er seL , . 
g. ' . . ourt under the reguiations. 

reg1s1.ereu m a c_ 

PART vm---!NTERVENTION 

. I All rnev~General . 
Intervention '.)Y. o - . d contest or argue any question 

General may intervene m, an 
l7?,-(l) The Attorney-

. , h. A -t where the court requests the Attorney-·,arising in­
( a) any proceedings unde, r 15 ~ _ that affects the public interest; or 

. I t do so or a matter anse, 
Genera O · • 1 1·• tn--

. - tl ·s Act for or m re,,a wn --
(b) any procecdmgs unckr . 11 - d or a specific issues order; or 

(i) a residence order, a contact or er 

(ii) an order under section 116. 

d' and . . has been made in any procee wgs 
2 At any tirne after a condillonal order , int<>rvene in the proceedings for the 

befo~; it has become final, the_ ~tto/:;~~:::::~::rele~ant to the exercise of its powers 
purpose of bringing to the notice o t 

under section 38. ct· the Attorney--General is 
1 - ".nes in any procee mgs, f t 

(3) lf the Attorney-Genera mtervc . h . his duties and liabilities o. a par y. 
, t the nroceedmgs w,th all t e ng ' 

deemea to be a party o , , 
Intcrn:ntion by social welfare offifcfer t or may affect the welfare 

. d this Act that a ec , ' . f 
1"'8-(1) ln any proceeJmgs un er . . tie proceedings of the Dnector o 

of a ;hiid, the court rnay request the intervention m ' 

Social Welfare. . . e uested the Director of Social Welfare 

If h rt ha' under subsectwn (l), r q 
(2) t e COU .,, . 

to intervene in ixoceedings-f _' ,·, l Welfare may intervene in those proceedings; and 
(a) the Director o Socia 



/b) if the Director so intervenes the Director is deemed to be a 
d. . · . ' . ' party to 

procee mgs with all the nghts, duties and liabilities of a party. 

lnten·cmion hv other pcrso11y 

179.-(1) ln proccedin_gs other than pr~ceedin5"S for nrin,..;n,11 r;,,Jjpf ·~nv P" • I ~ j · . v ' '"''t-'"'· ............. , ..... r crson 
app Y ior eav~ to mtervene in the proceedings, and the c()Urt may make an o~der e f r 
that person to mtervene in the proceedings. n It in 

(2) ln proceedings for principal relief, a person in relation to whom an order h b 
made under section 138( l) requiring a parentage testing procedure to be carried oast 
apolv for leave to · t · h · · u ma 

, , · ·. ll1 ervene m I c proceedmgs, and the court may make an orderentitli 
the person to intervene m the proceedings. n 

P) An order under this section may be made upon such conditions as the c, '
1
; 

considers appropnate. · 'ur 

. ( 4) Where a person intervenes in any proceedings by ieave of the court the person 
lS, un_less the courtothe_rw1se orders, deemed to be a parry to the proceedings with all 'the:'' 
nghts, duties and liab,llties of a party. · 

Imen'cmion in child abuse c,1_\es "<', 

180.--(1) In proceedings under this Act in which it has been alleged tha' h.ld h P 
bee b d . . ,ac I as 
. n a use or is at nsk of being abused, each of the following persons is entitled to 
intervene- ._ 

(a) 

(b) 

(c) 

(d) 

(e) 

(J) 

(g) 

a guardian of the child; 

a parent of the child with whom the child Jives; 

a person who has a residence order in reiation lo the child; 

a person who has a specific issues order in relation to the child under which 
the person 1s responsible for the child's long-term or day-to-day care 
welfare and development; ' 

any other person responsible for the care, welfare or development of the 
child; 

the Director of Social Welfare· , 

~ person who is alleged to have abused the child or from whom the child 
is alleged to be at risk of abuse. 

(2) If a person intervenes in proceedings pursuant to this section the oerson is 
unless th . rt th · ' ' ' ' 
. , e : 0 u O 

. erv11s~ orders, !o be taken to be a party to the proceedings with all the 
nghts, uut,es and hab11It1es of a party. 

PART IX -APPEALS 

No appeal after final order 

181, A~ appeal does not lie from an order of dissolution of marriage after the order 
has become tmal. 
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Apprnls to rhe Co11rr ol,4.ppcal 

182.~( I) An appeal lies as ofright to the Court of Appeal from anorderofthc Family 
ivision uf the High Court ex-rt·rcising original jurisdiction under this Act or under any 
thcr Jaw. 

(2) An appeal lies to the Court of Appeal from an order or decision of a judge 
xercising original jurisdiction under this Act rejecting an application that he or she 
isqualify himself nr herself from _further hearing a matter. 

(3) An appeal under subsection (1) or (2) must be instituted within the time 
rcscribed hy the Ruies of the Division or within such further time as is ailowed in 

ccordancc with the Rules of the Division. 

( 4) Upon such an appeal, the Court of Appeal may affirm, reverse or vary the order 
\Jr decision the subject of the appea] and may make such order or decision as, in the opinion 
of the court, ought to have been made in the first instance, or may, if it considers 
appropriate, order a re-hearing, on such terms anJ conditions, if any, as it considers 

appropriate. 

(5) In an appeal the Court Appeal musi have regard lo the evidence given in the 
proceedings out of which the appeal arose and has power to draw inferences of fact and, 
in its discretion, to receive further evidence upon questions of fact, which evidence may 
be given by affidavit, by oral examination before the Court of Appeal or a Judge or in such 
other manner as the Court may direct. 

(6) This section is in addition to section 19. 

Case stared 

183.--(1) if, in proceedings in the Family Division of the High Court, being 
proceedings in which an order or decision to which section 182(1) or (2) applies could be 
made, a question of law arises which the judge and at least one of the parties wish to have 

· determined by the Court of Appeal before the proceedings are further dealt with, the judge 
must state the facts and question in the form of a special case for the opinion of the Court 

· of Appeal, an<l the Court of Appeal must hear and determine the question. 

(2) The Court of Appeal may draw from the facts and the documents any inference, 
whether of fact or of law, which could have been drawn from them by the judge and may 
make any order which the judge could have made. 

Appeals from the Family Division of the Magistrates' Court 

184.---{I) An appeal under section 19 must be instituted within the time prescribed 
by the Rules of the Division or within such further time as is allowed in accordance with 
the Rules of the Division, 
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(2) The court hearing an appeal under this section may, on the application of a 
or of its own motion, refer the appeal to the Court of Appeal. 

(3) If an appeal is referred to the Court of Appeal under subsection (2), the Coil 
Appeai may-

( a) proceed at the discretion of the Court of Appeal by way of a hearing de 
or by way of rehearing, but may receive as evidence any record of evid > 
given, including any affidavit filed or exhibit received in the Fa 
Division of the Magistrates Court; 

(b) order that questions of fact arising in the proceedings be tried by a ju 

(c) determine questions of law arising in the proceedings and remit the appe 
to a judge for hearing in accordance with directions given by it; and 

(d) make such other orders as ii considers appropriate, including an orde 
affirming, reversing or varying the order the subject of the appeal. 

( 4) This section is in addition to section 19. / 

PART X - PROCEDURE AND EVIDENCE 

Procedure 

185.---{1) Subject lo subsections (2) and (3), to the regulations and to the Rules of' 
the respective Division, all proceedings in a court when exercising jurisdiction under this' 
Act are to be heard in dosed court. 

(2) The regulations and the Rules of the respective Division may authorise proceedings 
to be heard by a judge or magistrate sitting in Chambers. 

(3) In any proceedings in a Family Division when exercising jurisdiction under this 
Act, the court may, of its own motion or on the application of a party to the proceedings, ·· 
make one or more of the following orders--

( a) an order that a specified person is not, or specified persons are not, to be 
present in court during the proceedings or during a specified part of the 
proceedings; 

(b) an order that persons included in a specified class of persons are not to be 
present in court during the proceedings or during a specified part of the 
proceedings; 

(c) an order that only th.e parties to the proceedings, their legal representatives 
and such other persons (if any) as are specified by the court may be present 
in court during the proceedings or during a specified part of the proceedings. 

(4) In proceedings under this Act, the court must proceed without undue formality 
and must endeavour to ensure that the proceedings are no! protracted. 
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Evidence of children . 

186.-(1) 
(a) 

. . . ,·eA:~tion under this Act--·· l 
ln any court exercising JU.!au,- ta child who is a party tot ie 

' . d . court room excep h 'Jd 
no child i,.perm1tte many . ·ct . nd then only while the c i 
proceedings or who is called to give ev1 ence a . 

is giving evidence; . ·•h ut the leave of the court; 
b alled as a witness Wh o h 

(b) no child may e c . .d ·u d •nto evidence without t e 
( c) no affidavit of a child may be filed or a m1 e ' 

leave of the court. 

. , call a child to give evidence or to file an 
(2) ln deciding whether to give lea~e ~ t ·nterests of the child as the paramount 

affidavit of a child, a court must regard I e es ' 

consideration. ~ 
......... rl a child about a matter that is re_le~ant tO 

n Evidence of a representat,o,, ".'a"e by b would not otherwise be adm1ss1ble as 

the ~:;!fare of the child or ofan?thehr child, '::~~t inadmissible solely because of the law 
f the law agamst earsay,, 

evidence because o dings under Part Vl. 
a ainst hearsay m any procee . 
g . h weioht (if any) as it thinks fit to evidence admitted 

( 4) A court may give sue o 

pursuant to subsect10n (3). 

(5) !n this section- f age· 
" ,,.[dn means a child under 18 years o ' ~ ~·- __ 1...""~L1eroralor 

cr,L . __ 1:ed represenlat1on, w ut;:u 
. ,, . dudes an express or .1.mp i 

"representatwn m . . f rred from conduct. 
in writing, and a representatJOn m e 

Evidence by affidavit . f ··dence of any material 
. • · y provide or evi 

R l of the Family D1v1s10n ma 
187. The ues . . f- .. 

t be given on affidavit at the hearmg o d fended at the time of nearmg, 
matter o ct· fo• principal relief that are un e · 

(a) procee mgs ' . 

and . f · cipal relief. 
(b) proceedings other than proceedings or prm 

Evidence of husbands and wives mpe1ent and compellable 

188.-(1) 
The parties to proceedings under this Act are co , 

witnesses. . are ~ompetent and 
. Act the parties to a marnage ~ . 

(2) In proceedings under this . , d between them during the marnage. 
compellable to disclose commumcations ma e tci 

. . ~de before, as well as 
iies to commumcat10ns ma 

'3) Subsection (2) app, f mencement of this Act. 
com~1unications made after, the date o com 
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l'rorectio11 of u·imcsses 

189.--( 1) The court must forbid the asking of, or excuse a witness from answcrin~ 
a question that it regards as offensive, scandalous, insulting, abusive or humiliating, unlc;~ 
the court is satisfied that it is essential in the interests of justice that the question he 
ans,vered. 

(2) The court must forbid an examination of a witness that it regards as oppressive, 
repetitive or hectoring, or excuse a witness from answering questions asked during such 
an examination, unkss the court is satisfied thal it is essential in the interests of justice for 
the examination to continue or for the questions to be answered. 

Proof of hirth. parentagr., death or marriage 

190. In proceedings under this Act, the court may rcceivl~ as evidence of the facts 
slated in it a document purporting to be either the original or a certified copy of--

( a) a certificate, entry or record of a birth, death or marriage alleged to have 
taken place1 whether in the Fiji Islands or eJ.sevvhere; or 

(b) an entry in a register of parentage information kept under the law of the Fiji 
Islands or of·a prescribed overseas jurisdiction. 

Restrictions on the medical and psychological e.wmi11ation of children 

191.--(1) Subject to this section, where a child is examined without the leave of the 
court, the evidence resuiting from the examination which relates to the abuse of, or the risk 
of abuse of, the child is not admissible in proceedings under this Act. 

(2) lf a person causes a child to be examined for the purpose of deciding-

(a) to bring proceedings under this Act invoh ing "" aliegation that the child 

has been abused or is at risk of being abused; ,.,,. 

(b) to make an allegation in proceedings under this Act that the child has been 

abused or is at risk of being abused, 

subsection (l) does not apply in relation to evidence resulting from lhe first examination 
which the person caused the child to undergo. 

(3) In considering whether to give leave for a child to be examined, the court must 
have regard to one or more of the following matters-

(a) whether the proposed examination is likely to provide relevant information 

that is unlikely to be obtained otherwise; 

(b) the qualifications oft~e person who proposes to conduct that examination; 

(c) whether any distress likely to be caused to the child by the examination will 

be outweighed by the value of the information that might be obtained from 
the examination; 

(d) any distress already caused to the child by any previous examination 
associated with the proceedings or with related proceedings; 
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(e) any other matter that the court thinks is relevant. 

(4) In proceeding,..under this Act, a court may admit evidence which is otherwise 
inadmissible under this section if it is satisfied that--

( a) the evidence reiatcs to relevant matters on which the evidence already 
before the court is inadequate; 

(b) the court will not be able to determine the proceedings properly unless the 
evidence is admitted; and 

(c) the welfare of the child concerned is likely to be served by the admission 
of the evidence. 

(5) In this section, "examined", in relation to a child, means-

(a) subjected to a medical procedure or clinical examination; or 

(h) examined or assessed by a psychiatrist or psychologist (other lhan a family 
and child counsellor or welfare officer). 

PART XI-RECOGNITION OF ORDERS 

Orders under this Act 

192. An Order under this Act has effect throughout the Fiji Islands. 

Overseas orders 
193,-{I) In this seclion-

"applicant ", in relation to the dissolution or annulment of a marriage orthe legal 
separation of the parties to a marriage, means-

( a) the party at whose instance the dissolution, annulment or legal 
separation was effected; or 

(b) where the dissolution, annulment or legal separation was effected at 
the instance of both the parties--each of the parties; 

"marriage" includes a purported marriage that is void; 

"relevant date", in relation to the dissolution or annulment of a marriage or the 
legal separation of the parties to a marriage, means the date of the 
institution of the proceedings that resulted in the dissolution, annulment or 
legal separation; 

"respondent", in relation to the dissolution or annulment of a marriage or the 

legal separation of the parties to a marriage, means a party to the marriage, 
not being a party at whose instance the dissolution, annulment or legal 
separation was effected. 

(2) For the purposes of this section, a person who is a national of a country_of:,vhich 
an overseas jurisdiction forms part is deemed to be a national of that overseas 3unsd1ct,on. 

! .. '!.I.I Ii! 

l 

1il1 

1:111 

·'I 
1

1 i 
1'1 
I 

Ii 
I 
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(J) A dissolution or annulment ofa m •, 
to . arrwgc or the Jco-aJ separaf 1· I 

a marnage, effected in Jccordance w·th th, I· , f a . JOn o t 1e parties 
r ~ • • I t: aw O an overs,. . · ,1· , ' 
,ccogmzed as valid in the Fiji Islands if-- . eds Junsu1ct1on will be 

(f} 

( a) ::~e::~~'~:~;;nt was ordinarily resident in the overseas jurisdiction at the 

(b) the applicant or in a case f d . 
"appiican•" in, b . re erre to ,n ?aragraph (b) of the definition of 

' su section ( J) one ot the a , . 

r~si_dent in the overseas jurisdic~ion at the rele:!'/~:~:s;n:a~.tho:dinariiy 
(1) ti d' Cl .Cf·-. ,:c ohr ·lflhary residence of the applicant orof that applicant, as the , . 

l.,ay - e, dd continued for n t I-• . h· . - case 
th I 

o ess t an one year munedhtelv h ·t· 
ere cvant date: or " ~ c ore 

(ii) the last place of cohahitati, f h .· 
. . d. . en o t ,e parties to lhc marriaoc W'ls i•1 th 
JUrIS' JCtion: b '. ' at 

(c) the applicant or the re(cpondcnt or . , 
the definition ,,f" "1·· • ": , m "c.ase referred to in paragraph (b) of 

. · app team m subsection ( l) , f h , . 
domiciled in the oversea" 1·urisd· r· h , o,1e o t e applicants, was 

· ::. . · IC 10n at t e relevant date· 
the respondent w·,s a n t' ~ I f ' • 
date; '. a h~na o - t.1e overseas jurisdiction at the relevant 

(d) 

(e), the apoJicarit nr in a ca~ f -,1 • 

"applicant.: i,~ ~ubsecti~: r(~ )e~re,, t~f •~ paragraph (b) of the definition of 
, ,me<, tne applicants w·s t' 1 • 

overseas jurisdiction at the -:.J d . 
1 
·' a 3 na wna. ot the 

. ri:: evant ate and either-
(,) the applicant or that ap r . . 

resident in that . : d' _P rcan: as t_hc case may be, was ordinarily 
JUrjs 1cuon at ihat aate,· or 

\'ii) h 
t e.applicant orthat applicant, as the case ma b . . , 
resident in that J·ur' d' t· f . Y e,hadbeenordmanly 

is Jc mn or a con trnuous W' . d f 
falling, at least in part w'th. hp . · .no O one year 
before the relevant dat;; o: rn t ~ penod of 2 years immediately 

the applicant or, in a case referred t . • , • 
"appiicant" ;11 subse t' (l) 0 10 p<1ragraph (b) or the definition of 

, c mn , one of the applir"nts w . f . 
presentin,theoverseasjurisd' t' ,, h ·"· ., asana 1ona1of,and 
cohabitation of the aries; re wn ad e relevant date and the last place of 
law of which at t~ ' I o the marnage was an overseas jurisdiction the 

, ' e re.evant date did not orov'd i d' .• 
marriage annu'ment f , ' · , 1 e or 1ssoimwn of 
marriage' as th~ rase o mabrnage or the legal separation -of the parties to a 

, - . may e. 

( 4) A dissolution or annulment of a . 
to a marriage, will not be recognize~ , . 1;1~r~age, or the legal separation of the parties 

r a)· unde· ti . as vau y virtue of subsection (3) if--
, ' 1 ,le common law rule f · -

validity would be refus~d s ot:nvate international law, recognition of its 

been denied natural ju~tice~:, e ground that a party to !he marriage had 

Ch) 
recognition would manifestly be contrary to public policy, 
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(5) Any dissolution or annulment ofa marriage, or any legal separation of the parties 

to a marriage, that \vould be recognized as valid under the common law rules of private 

international law but to whi~h none of the preceding provisions of this section applies will 

be recognized as valid in Fiji Islands, and the operation of this subsection is not limited by 
any implication from those provisions. 

(6) Notwithstanding anything contained in this section, the annulment in accordance 

with the law of an overseas jurisdiction of a marriage solemnized under Part V of the 

Marriage Act, being an annulment on the ground only of non-compliance with the 
formalities prescribed by the law of the jurisdiction in which the marriage was solemnized, 

will not be recognized as valid in the Fiji Islands. 

(7) For the purposes of this section, a court in the Fiji islands, in considering the 

validity of a dissolution or annulment of a marriage, or a legal separation of the parties to 
a marriage, effected under the law of an overseas jurisdiction-

( a) if the respondentappeared in the proceedings fort he dissolution, annulment 

or separation-

( i) is bound by the findings of fact on the basis of which a court of the 
overseas j_urisdiction assumed jurisdiction to grant the dissolution, 

annulment or separation; and 

(ii) may treat as proved any other facts found by a court of the overseas 
jurisdiction orotherwisc established for the purposes of the law of the 

overseas jurisdiction; 

(h) if the respondent did not appear in the proceedings for the dissolution, 

annulment or separation-may treat as proved any facts found by a court 
of the overseas jurisdiction or otherwise established for the purposes of the 
law of the overseas jurisdiction. 

(8) For the purposes of the preceding provisions of this section but without limiting 
the operation of those provisions, a dissolution or annulment of a marriage, or the legal 

separation of the parties to a marriage, is deemed to have been effected in accordance with 

the law of an overseas jurisdiction if it was effected in another overseas ·jurisdiction in 

circumstances in which, at the relevant date, it would have been recognized as valid by the 

law· of the first-mentioned overseas jurisdiction. 

(9) [fa dissolution or annulment of a marriage is recognized as valid in accordance 

with this section, the capacity of a party to that marriage to re-marry in accordance with 

the law of the Fiji Islands is not affected by the fact that the validity of the dissolution or 

annulment is not recognized under the law of some other jurisdiction, 

(10) The preceding provisions of this section apply in relation to dissolutions, 

a.nnulments and legal separations effected whether by an order, legislation or otherwise 
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and whether before or after the commencement of this Act, and, for the purposes of this 

section, any order, legislation or other process by which it is established that a purported 
marriage was or is to become void is deemed to be an annulment of the marriage. 

PART xm -ENFORCEMENT OF ORDERS 

Enforcement g1:nera!ty 

194.----{ I) Subject to this Part, to the regulations and to the Rules of the respective 

Family Di~ision, all orders made under this Act may be enforced by any court having 
jurisdiction unclcr this Act. 

(2) Except as prescribed. a court must not entertain a proceeding under this Act for 
the enforcement of an order made by another court unless the order is registered in the first­
mentioned court in accordance with the Rules of the respective Division. 

(3) If a person bound by an order made under this ,Ll~ct has died, the order may, by 
leave of-

(a) the court by which it was made; or 

(b) any court in which the order has been registered in accordance with the 

Rules of the respective Division (whether the order was registered before 
or after the death of the person), 

and on such terms and conditions as the court considers appropriate, be enforced, in respect 
of liabilities that arose under the order before the death of that person, against the estate 
of that person. 

Merhods of enforcement 

195. The Rules of each Family Division may make provision for and in relation to 

the enforcement of orders made under this Act, including, in the case of a maintenance 

order under Part Vll, provision for an officer of a court exercising jurisdiction under this 
Act or an authority or person specified in the Rules-

( a) in his or her discretion, to take proceedings on behalf of the person entitled 

to moneys payable under that order for the purpose of enforcing payment 
of those moneys; 

(h) to enforce maintenance orders. 

Contempt 

196.----{l) A court which has jurisdiction under this Act may punish persons for 

contempt in the face of the court when exercising that jurisdiction or for wilful disobedience 

of any order made by the court in the" exercise of jurisdiction under this Act. 

(2) The Rules of each Family Division may provide for practice and procedure as to 
charging with contempt and the hearing of the charge. 
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(.3) \:Vhcrc a person in con temp! is. not a corporation, the court may punish the 

L'l•ntL'.mpl by committal to prison or fine nr both. 

1-l) Where a corponrtltm is in contempt, the court may punish the contempt by 

:-,cquc:-,tration or fine or both. 

(5) An order under this section may include an order for-­

( a) punishment on terms: 

(/,) suspension of punishment; or 

(Cl the giving of security for good behaviour. 

On.'!"scas cnforccmc11f ofm11inlc11ancc orders etc. 

197.~(l) In this section~-
•'jurisdiction vvith restricted reciprocit:,,.'" means a country, or par~ of_a ~ount:J, 

outside the Fiji !siands declared by the regulations to be ajunsdrctron wrth 

restricted reciprocity for the purposes of this section; 

"maintenance order" means-

/a) an order or determination (however described) with respect to the 

maintenance of a party to a marriage; 

(hj 

/cj 

(d) 

an order or determination (however described) with respect to the 
maintenance of a child who has not attained the age of 18 years, other 

than an order or determination oft he kind referred to in paragraph ( c); 

an order or determination (however described) with respect to the 

maintenance of a child who has not attained the age of 18 years, being 

an order or determination that is expressed to continue in force until 
a day that is later than, or for a period that extends beyond, the day on 

which the child will attain that age, if the provision of maintenance 

for the child is necessary to enable the child to complete a course of 

study, vocational training or an apprentic:eship or to continue his or 
her education in any other way, or hecause the child is mentally or 

physically handicapped; 

an order or determination (however described) with respect to the 

maintenance of a child who has attained the age of 18 years, being an 

order or determination that is expressed to continue in force until a 

day, or for a period, specified in the order or determination, if the 

provision of maintenance for the child is necessary to enable the child 

to complete a course of study, vocational training or an apprenticeship 

or to continue his or her education in any other way, or because the . 

child is mentally or physically handicapped; and 
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(e) to the extent prescribed by the regulations, an order made under 

section 102, or an order or determination (however described) that 
deals with matters of a kind in relation to which orders may be made 
under that section; 

"reciprocating jurisdiction" means a country, or part of a country, outside the 
Fiji !s!ands declared by the regulations to be a reciprocatingjurisdictionfor 
the purposes of this section. 

(2) The regulations may make provision for and in relation to--

(a)· the registration in, and enforcement byJ courts which have jurisdiction 

under this Act of maintenance orders made by courts or authorities of 
reciprocating jurisdictions or of jurisdictions with restricted reciprocity; 

(b) the institution and prosecution, by an officerofa court which has jurisdiction 
under this Act, or by a prescribed authority of another country or a part of 

another couniry, or by a person for the time being hoiding a prescribed 
office under a law, in his, her or its discretion, of proceedings-

(i) on behalfof the person entitled to moneys payable under a maintenance 
order made by a court or authority of a reciprocating jurisdiction or 
of a jurisdiction with restricted reciprocity, for the enforcement by a 
court which has jurisdiction under this Act of that maintenance order; 
or 

(ii) for the making of orders confirming provisional orders made by 
courts of reciprocating jurisdictions or of jurisdictions with restricted 
reciprocity, being provisional orders referred to in paragraph (e); 

(c) the institution and prosecution, by an authority entitled to moneys payable 
under a maintenance order, in the authority's discretion, of proceedings for 

the enforcement of that maintenance order by a court having jurisdiction 
under this Act; 

(d) the transmission to appropriate courts or authorities of reciprocating 
jurisdictions or of jurisdictions with restricted reciprocity of maintenance 

orders made by courts which have jurisdiction under this Act for the 
purpose of securing the enforcement of those orders in those jurisdictions; 

(e) the making of provisional maintenance orders, and the transmission of 

such orders to appropriate courts of reciprocating jurisdictions or 
jurisdictions with restricted reciprocity, for the purposes of obtaining the 

confirmation, and securing the enforcement, of those orders in those 
jurisdictions, and the effect in the Fiji Islands of those orders; 

//) the making of orders (including provisional orders) for the variation, 
discharge, suspension or revival of maintenance orders registered in 
accordance with regulations under this section or of maintenance orders or 

(g) 

(h) 
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.. · , I ma·1ntcnance orders transmitted to other jurisdictions in prov1swna · r----
accordance with regulations under this section, and the effect rn the ·rir 

Islands of orde,j under this paragraph; , 

· · · · • I r,i ·rs m'Hk b" courts lll •h - , 1-·-g o' c,,·ders conf1rmrng nrov1s1ona O.uc. • , ; 
L 1e It1aJ'i.lil l ' r . . . . . 

. , t'ng i·urisdictions or in jurisdictions with restricted rec1proc1ty, 
rec1proca 1 . -

1 
d-- . •--ryrn-• 

being provisional maintenance orders_ or prov1siona,, ~r dS V<1-~ i ~, 

d. h ·ng suspending or reviving mamtenancc order,, c1nd the effect rn ISC arg! ' ' - I 

the Fiji Islands of orders under this paragraph; ano 

the m~king of orders for giving effect to process certified ~r approv~d by 
· hD u 't,d States of America or ma non-reciprocal 1unsd1ct1011, a court m t O m c , · . · h , 

being process relating to !he provision of marntenancc, and the effect mt c 
Fiji Islands of orders under this paragraph. 

! · ,,1.,e di'ff"'re"'t provision under this section in rciation t() C') The repu at,ons may mun , '" , . . . . . , . h 
• - . -

0

- d' 1- from the provision made in re1at10n to iunsd1ct1ons wit , rec1procatmg iuns ic ,ans 
restricted reciprocity. 

Com•ention 011 Recm'e;y Abroad .o( Mainten~nce . " .. , . h, 
198 The re ulations may make such provos1on as is necessa,y to enable t c 

f . f th; obligations of the State, or to obtain for any advantage or benefit, under 
pherCormanete o on the Recovery Abroad of Maintenance signed at New York on 20th June 
t e onven ion . • t'I the day on which that J 956, but any such regulations must n~t come mto operation un I , 

Convention enters into force for the F111 Islands. 

Convention on the Recognition and Enfor~em~nt of Decisions Relating 
to Maimenance Obhgatwns 

199 The re ulations may make such provision as is necessary to enable the 

~:~~;;~:~~:r~~:~0°:~~~::~~n~not~~h;e::~;i~:~
0

a~:~~~:~:e::n~~;"~::t:i:/;~~:~ii'.'~ 

to Maintenance Obligations signed at The Hague on 2nd October 19 / 3. 

C nt'on on the Cii,il Aspecrs of International Child Ahduction 

200 l T:~•~:g~lations may make such provision as is necessary to enable the 

f 'de )of t~e obligations of the State, or to obtain for the State any_ advantage_ or 
~er o;.~annder the Convention on the Civil Aspects of International Child Abduction 

s;nnee~ ~t The Hague on 25 October 1980 (the Convention) bu_t any such _regulations muhs'. 
g . . 1·1 the day on which that Convention enters rnto force fort c not come mto operatmn un 1 

Fiji Islands. 

(2) For the purposes of the Cor,vcntion- , . . , 
(a/ each of the parents of a child is. subject to any order ot: ~ourt_ for the tome 

being in force, to be regarded as having custody of the ch rid, 

lb) a person who has a residence order in relation to a child is to he regarded 

as having custody of the chi id: 
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/c) a person who u d , . T , 
, , , , n er" spec, ,c issues order, is responsible for the 

day care, welfare and development of a child is t( 0 , , day-\ 
custody of the child; and ' ' ' e reg<1rucd as havi 

{d) a person who h''s ,, co 1, t d • . . 
h· . . '- · °'· ' n .ic or er m re1ar1on to a child is to be reg, d d 
avmg a nght of access to the child. ar e a 

(J) It is hereby declared that­
( a) 

a parent or guardian of a child can no longer be slated to h' 
the child; and · ave custody 

(/,) 
a court can no longer make an order under this Act exp . " d . 
oran ·mg a , . - rcsse m terms of 
"' ' . person custody ot, or access to, a child, , , 

(4) 
Expressions used in this section have the same meaning as they, . p 

· .iave m art VI. 

PART xm - DECLARATIONS AND INJUNCTIONS 

2 . ProcCi'di11gs for dcc-!arations 

.. 01. In proccedmgs of the kind referred to in ara ra . . ' . 
marnmo11w/ cause .. in section '( 1) ,h, p g ph (/,) of the defm,tion of 

. - , .. ,c court may make such declaration as is justified. 

. f'oH'cr lo gram injunctions 
202.---( l) In proceedings of the kind referred to in r' , ' ... 

"maJrimonia/ cause., in section '( l) h pa agraph (fJ of t,1e defm1!ion 
· · . .... , · t e court may make such rd 
'.nJunctmn as it considers proper with resoect to th . tt . h. o. er or ~rant such 
rnchH.ling-- , e ma er tow ,ch the proceedings relate, 

(a) 
(h) 

le) 

(di 

(ci 

(j) 

an _injunct_ion for the personal protection of a party to th" marria e· 
an mJunct1on restraining a party to the marriage from ent h.,. g ' .. 
· th · · · - ermg or remammg 
m e mammomal home or the premises in wh1'ch the th , ·, , · o er party to the 
mdr_n_,l~e r~s1dcs, ~r _restraining a party to the marriage from entering or 
remdrnrng ma <pec,f,ed, , b , . 
, .. . dre<1, emg an area m which the matrimon,·a1 h m 
IS or the p · , · o e 
·.. rem,ses in which the other party to the marriage ·es,'des are 

situated; ' · ~ , 

an i~unction restraining a party to the marriage from entering the place of 
wor of the other party to the marriage; 

an injunction for the protection of the marital relationship; 

an InJUnction in relation to the property of a party to the . 
. . . marriage; or 

an mJunct,on relating tp the use or occupancy of the matrimonial home. 

(2) In exercising its powers under subsecti > (I) . . 
relieving a artv t , · .,. · . " . < n • the court may make an order 
conjug,i ri:hts.~ o a marriage from any ohl1gat1on to perform marital services or render 

----
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(3) A court exercising jurisdiction under this Act in pmceedings other than 

oceedings to which subsection ( I) applies may grant an injunction, by interlocutory 
rder or otherwise (including an injunction in aid of the enforcement of an order). in any 

se in which it appears to ,the court to be just or convenient to do so and either 
nconditionally or upon such terms and conditions as the coun considers appropriate. 

Powers ofarn·st 

203.--(1) lf-
(a) an injunction is in force under section 202 for the personal protection of a 

person; and 

(b) a police officer believes, on rcasonahlc grounds, that the person against 

whom the injunction is directed (in this section called the respondent) has, 
since the injunction was granted, breached the injunction by causing, or 

threatening to cause, bodily harm to the person referred to in paragraph /a). 

the police officer may arrest the respondent without warrant, 

(2) If a police officer arrests a person pursuant to subsection (I}­
(a) the police officer must-

(i) ensure that the person is brought before the court that granted the 
injunction, or another court having jurisdiction under this Act, he fore 
the expiration of the relevant period; and 

(ii) take all reasonable steps to ensure that, before the person isso brought 
before a court, the person on whose application the injunction under 
section 202 was granted is aware that the first-mentioned person has 
been arrested and of the court before which the person is to be 

brought; and 

(b) the person must not be released before the expiration of the relevant period 

except pursuant to an order of the court that granted the injunction or 
another court having jurisdiction under this Act, 

but nothing in this subsection authorizes the keeping of the person in custody after the 

expiration of the relevant period. 

(3) If a person is brought before a court in accordance with subsection (2). the court 

must-
/a/ if there is an application before the court for the person to be dealt with for 

breach of the injunction-forthwith proceed to hear and determine that 

application; or 

(b) if there is no application before the court as mentioned in paragraph /a/­
order that the person be released forthwith. 

(4) If-
/a) a person is brought before a court in accordance with subsection (2); 
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,the court r:rocccds to hear and determine an application for th 

~,~ddcalt w:th for breach of an injunction as memioned in paragr:;~~~~~a~~ 

(h) 

(c) t th · · 
''. c expiration of the relevant period the proceedinas ha b 
acrermmcd, 0 ve not een 

the oerson may he keoi in custc I ft h . . . . . ,, y a er I c expiration of the relevant period t'I 
(d) the court gives its decision on the procecdinf!s· un r -

(c) the court orders that the person be released·:·; 

. . (/). the court adjourns the hearing for a period ~;more than 72 h 
\\·l11ch, h .. ours, ever appcns firs!. 

(5) In this section-

"rch:i·ant period". in relation to the arrcsi of a person, means-

(a) if a Sunday or puhlic holiday commences within 72 hours ,-Jrcr the t· 
wh,.,n th"' · · ai .., 1mc 

'-- .;.; person is arrested-the period commencing at the t:me whe th 
person IS arrested and ending 48 hours later; ' . n c 

(h) . 
'.n a case to which paragraph (a) does not apply-the period commenc· 
at lhe tnn(! when the person is arrested and ending 48 hours later. mg 

PART XIV - MISCELLANEOUS 

"04 ~ Family Law Council 

pcrs:ns ·,;:iint:dh~::~•~r:\;,~;,~c.ny~rGal ma:_e_stablish a Family Law Council consisting of 
- • 

1 
c encra1 m accordance with subsection (2). 

( 2) The Council consists of a judge of the Family Division of th ff h C 
magistrates, officers of the Puhlic s·, . . · e ig, .ourt and 

P 
. d · crv,ce, representatives of organisations that provide 

re-marnage e uc-1tion •·•mily ·1nd h"I. 11· 
G I th : k r· ' , "' , ' c ' a counse mg and other persons as the Attorney cncra m. s 1t. , -

A" (J) It is the fonction o'f the Council to advise and make recommendations to the 
r ~,orncly-General, either of Its own motion or upon request made to it by the Attorney-
"-.ic.:nera. concernmg- -

(a) the working of this Act and other legislation relating to family law; 

(b) the work,ng of legal aid in relation to family Jaw; and 

(c) any other matters relating to family law. 

(4) TheAl!orney-Gcncr·•lm• t · r· 
Cuuncil. " us appomt one o ,ts members lo be Chairperson of the 
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(5) Subject to this section, a memberof the Council holds office for such period, not 
exceeding 3 years, as is specified in the instrument of appointment, but is eligible for re­
appointment. 

(6) A member (including the Chairperson) may resign by writing to the Attorney­
General. 

(7) The Attorney-9eneral may terminate the appointment of a member because of 
the misbehaviour, or physical or mental incapacity, of the member. 

(8) ff a member becomes bankrupt, applies to take the benefit of any law for the relief 
of bankrupt or insolvent debtors, compounds with his or her creditors or makes an 
assignment of his or her remuneration for their benefit, the Attorney-General must 
terminate the appointment of that member. 

(9) Meetings of the Council must be convened by the Chairperson or by the 
Attorney-General. 

(HJ) The Council must cause records to be kept of its meetings. 

(11) The Council must, as soon as practicable after 31" December in each year, but 
in any case before 30th April in the next year, prepare and furnish to the Attorney-General 
a report of the operations of the Council during the year that ended on 31" December of 
the previous year. 

(12) The Attorney-General must cause a copy of a report furnished under subsection 
(1 l) to be laid before each House of the Parliament within 15 sitting days of that House 
after the receipt of the report by the Attorney-General. 

Costs 
205.--(l) Subject to subsection (2} and section 207, each party to proceedings under 

this Act bears his or her own costs. 

(2) If, in proceedings under this Act, the court is of opinion that there are circumstances 

that justify it in doing so, the court may, subject to subsection (3) and the Rules of the 
respective Division, make such order as to costs and security for costs, whether by way of 
interlocutory order or otherwise, as the court considers just. 

(3) !n considering what order (if any) should be made under subsection (2), the court 

must have regard to--
( a) the financial circumstances of each of the parties to the proceedings; 

(bj whether any party to the proceedings is in receipt of assistance by way of 
legal aid and, if so, the terms of the grant of that assistance to that party; 
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(c) the conduct of the parties to the proceedings in relation to the proceedings 
including, without limiting the foregoing, the conduct of the parties in 
relation to pleadings, particulars, discovery, inspection, directions to 
answer questions, admissions of facts, production of documents and 
similar matters; 

(d) whether the proceedings were necessitated by the failure of a party to the 
proceedings to comply with previous orders of the court; 

(e) whether any party to the proceedings has been wholly unsuccessful in the 
proceedings; 

(j) whether either party to the proceedings has made an offer in writing to the 

other party to the proceedings to settle the proceedings and the terms of any 
such offer; and 

(g} such other matters as the court considers relevant. 

Interest on moneys ordered to be paid 

206.--(1) Subject to any order made by the court under subsection (2), if, in 
proceedings under this Act, a court makes an order for the payment of money (other than 
an order for the payment by way of maintenance of a periodic sum), interest is payable, 
al the rate prescribed by the Rules of the Division, from-

( a) the date on which the order is made; or 

(b) the date on which the order takes effect, 

whichever is later, on so much of the money as is from time to time unpaid. 

(2) A court that makes an order for the payment of money as mentioned in subsection 
(1) may order that interest is not payable on the money payable under the first-mentioned 
order or may order-

(a) that interest is payable ata rate specified in the order, being a rate other than 
the rate prescribed by the Rules of that respective Division; or 

(b) that interest is payable from a date specified in the order, being a date other 
than the date from which the interest would be payable under subsection 
(1). 

Frivolous or vexatious proCeedings 

207.--(1) The court may, at any stage of proceedings under this Act, if it is satisfied 
that the proceedings are frivolous or vexatious­

( a) dismiss the proceedings; 

(b) make such order as to costs as the court considers just; and 

( c) if the court considers ·appropriate, on the application of a party to the 
proceedings or of its own motion-order that the person who instituted the 
proceedings must not, without leave of a court having jurisdiction under 
this Act, institute proceedings under this Act of the kind or kinds specified 
in the order, 
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h ( c) has effect notwithstanding any other 
and an order made by a court under paragrap 

ovision of this Act. . )( ) 
pr d ade by it under subsection (1 c · . '-· or vary an or er m (Z) A court may d1scuurge 

208. 

. sue each other • 
Married persons "':ay edin C, in contract or in tort agamst 

Either party to a marriage may bnng proce , go 

the other party• 
. enticement and breach of promise . 

Criminal com:ersatwn, adultery, . r for criminal conversation~ 
f 1-h-is Act no action .!es - - - h 

. '09 After the commencement o, .... ' ·ageorfordamagesforbreac 
~ . f du!tery or for enticement of a party to a mam 

damages or a , 
of promise to marry. 

. l f court proceedmgs . b 
Restnclion onptw !catlon ° _:

0
-1i,...a} publication or Y 

1. h , a newspaper or pe11 u ~ . 
711) . 'l) A person who pub ,s es m . d' ·1nates to the public or to a section 
-~, -~ . . l'k th rw1se 1ssern f 

radio broadcast or telev1,10n. or I e o .e t of any proceedings, or of any part o any 

bl. by any means any accoun 
of the pu ,c d ·r· , d r this Act that i ent1 ies-
proceedmgs, un e din s· 

(a) a party to the procee g ' .• d, 'th a party to the proceedings or 
. l t d to or assocJale "'' , h. h 

(b) a person who is re a e ' med in the rnattertow .. ,c 
'h- . or,·. alleged to be, in any other way conce. . . 

W ulS, ;'.'.!, 

this matter relates; and 

. · the proceedings, d f' 
( c) a witness m . . . . 'onment for one year an a me 

r-1 ·c Ji:;;b)P upon convictwn to impns 
·~mm',ts an offence an .... L .. - ¥ ..,v, u ~ 

of $10,000. art of 
. . . , 1 an account of proceedings, or of any p 

(2) Without lim1tmg subsecllon (. ), . t ken to identify a person ,f-
1· referred to in that subsection ,s a 

proceeamgs, · I s of-
( ) it contains any parhcu ar . - . 
a . d nym or alias of the pe,son, 

(i) the name, title, pseu O 'des or works or 
. h' h the person res1 ' 

(ii) the address of any_p~emise::~ ;r~~ises are situated; 

the locality m wh1c _any s the st le of dress of the person; 
(iii) the physical descnptJon or , " y d ·n profession practised or 

ccupat10n engage I ' . . . 
(iv) any employment or o ffcial or honorary pos1tton 

caliing pursued, by the person or any o ' 

held by the person; . 'f' d \atives of the person or 
. f the person to iden!I ie re ·t" d 

(v) the relationship O • h 'd tified friends or iden!i 1e 
. . f the person w,t ' en 

the assoc1at1on a . I quaintances of the person; , 
ff' . l or profess10na ac 

business, o ,c,a r . , 1 hilosophical or religious 
(vi) the recreational interests, or the po 11!1ea, p 

beliefs or interests, of the person; or 
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(vii) any real or personal property in which the person has an interest 
. h I . h h or W!t w He .. t. e person is otherwise associated, 

being particulars that are sufficient to identify that person to a member of the public, or to 

a member of the sectwn of the public to which the account is disseminated, as the c"'" 
reqmres, ~ 

(b) in the case of a written or televised account-it is accompanied bv a oict 
f h . , ure o t e person; or 

(c) in the case of a broadcast or televised account-it is spoken in whole or in 

. part by the person and the person's voice is sufficient to identify that person 
to ~ member of the public, or to a member of the section of the public to 
which the account is disseminated, as the case requires. 

(3) A reference in subsection (l) to proceedings is to be construed as includino a 
reference to proceedmgs commenced before the commencement of this section. b 

(4) An offence against this section is an indictable offence. 

(5) _ Proceedings for an offence against this section must not be commenced except 
by, or with the written consent of, the Director of Public Prosecutions. 

(6) The preceding provisions of this section do not apply to or in relation to--

( a) the communication, to persons concerned in proceedings in any court, of 

any pleading, transcript of evidence or other document for use in connection 
with those proceedings; 

(b) the communication of any pleading, transcript of evidence or other 
document to--

(c) 

(d) 

(e) 

(i) bod a . Y that is responsible for disciplining members of the legal 
profession in the Fiji Islands; or 

(ii) persons concerned in disciplinary proceedings against a member of 
the legal profession in the Fiji Islands, being proceedings before a 
body that 1s responsible for disciplining members of the legal 
profession in the Fiji Islands; ~ 

the comm_unication, to a body that grants assistance by way of legal aid, of 
any ple~drng, transc_ript of evidence or other document for the purpose of 
fac1lita_tmg the making of a decision as to whether assistance bv wav of 
legal aid should be granted, continued or provided in a particul;r ca;e: 

the publishing of a notice"or report in pursuance of the direction of a court: 

the publishing of any publication bona fide intended primarily for use bv 
the members of any profession, being-- · 

(i) 

(ii) 
a separate volume or part of a series of law reports; or 

any other publicarion of a technical character; or 

I 
I 
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(f} the publication or other dissemination of an account of proceedings or of 
any part of proceedings-

(i) to a P"rson who is a member of a profession, in connection with the 
practice by that person of that profession or in the course of any form 
of professional training in which that person is involved; or 

(ii) to a person who is a student, in connection with the studies of that 

person. 

(7) Rules of a Family Division made for the purposes of subsection (2) may be of 
general or specially limited application or may differ according to differences in time, 

locality, place or circumstance. 

211.--{l) 
(a) 

(b) 

PoWers of entry and search for purpose of arresting persons 

If-
a person (in this subsection called the authorised person) ls, by a provision 
of this Act, or by a warrant issued under a provision of this Act, authorised 
to arrest another person; and 

the authorised person reasonably believes that the other person is in or on 
a particular searchable place, 

the authorised person may, with warrant, enter and search the searchable place. 

(2) A person who is entitled to enter and search a vehicle, vessel or aircraft under 
subsection (1) may, for the purposes of effecting the entry and search, stop a~d detain the 
vehicle, vessel or aircraft. 

(3) In exercising powers under this section, a person may use such force and 
assistance as is necessary and reasonable to enable the exercise of the powers. 

( 4) In this section "searchable place" means-­
( a) premises or a place; or 

(b) a vehicle, vessel or aircraft. 

Rules of the Family Division 

212.--{l) The Chief Justice may make Rules of the Family Division of the High 
Court and of the Magistrates' Court not inconsistent with this Act, providing for or in 
relation to the practice and procedure to be followed in the Family Divisions and for and 

in relation to all matters and things incidental to any such practice and procedure, or 
necessary or convenient to be prescribed for the conduct of any business in those Divisions 

and, in particular-
/a) providing for and in relation to the attendance of witnesses; 

(b) providing for and in relation to the manner of service of process of each 
Family Division and for and in relation to dispensing with such service; 
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(c) 

(d) 

(e) 

(j) 

(g) 

(h' . J 

(i) 

(j) 

(k) 

({) 

(m) 

(n) 

(o) 
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providing for and in relation to trial management; 

~roviding for and in relation to the time and mannerof institution of a 
1 

m and to each Family Division and the Court of Appeal; ppea s 

prescribing the duties of officers of each Family Division; 

prescribing the seals and stamps to be used in each Family Division; 

prescribing matters relating to the costs of proceedings (including solicitor 
and client costs and party and party costs) and the assessment or taxation 
of those costs; 

authorizing a_ court to refer to an officer of the court for report and 
recommendat10n claims or applications for or relating to any matters 
before the court; 

obtaining and receiving in evidence a report from a family and child 
counsellor or welfare officer; 

regulating ~he procedure of a court upon receiving a report of an officer 
referred to m paragraph (h); 

providing for and in relation to the procedure of a court exercising its 
powers to deal with a person for contempt of court; ~ 

providing fo'. ~nd in relation to the making of applications for dissolution 
of mamage Jointly by both parties to the marriage; 

providing ~or and in relation to the appointment, by the Attorney-General, 
of a guardian ad lltem for a party to proceedings under this Act; 

p~ovidingfor_and in relation to tl)e enforcement and execution ofthe orders 
of each Family Division; 

providing for and in relation to-

(i) the forfeiture of bonds entered into in pursuance of requirements 
made under this Act; and 

(ii) the recovery of any money that may be due to the State under such 

(p) 
bonds or from any person who has become a surety under this Act· 

providing for and in relation to- ' 

(q) 

(r) 

(i) h I e attendance, by parties to proceedings underthisAct, at conferences 
conducted by family and child counsellors or welfare officers; and 

(ii) h t e_ use by courts exercising jurisdiction under this Act, and by 
officers of such courts, for the purposes of such proceedings, of 
reports prepared by family and child counsellors or welfare officers 
pursuant to Rules made under paragraph (i), being reports relating to 
the future conduct of the proceedings; 

providing for and in relation to conciliation conferences· 

prescribing matters incidental to the matters specified ;n the preceding 
paragrart1s; am! 
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(s) prescribing penalties not exceeding $5,000 for offences against the Rules. 

(2) Before making Rules under subsection (1) for the Family Division of the 
agistrates' Court the Chief Justice must consult the Chief Magistrate. 

Regu!tttions may prescribe certain matters 

213.-(l) The Attorney-General may make regulations, not inconsistent with this 
ct, prescribing all matters that are required or permitted by this Act to be prescribed or 

re necessary or convenient to be prescribed for carrying out or giving effect to this Act 
nd, in particular- · 

(a) providing for and in relation to the service overseas, pursuant to any 
convention between the Fiji Islands and another country, of any documents 
in proceedings under this Act; 

(b) providing for and in relation to the transcription of proceedings under this 
Act and the making available of copies of transcripts of those proceedings; 

(c) piesciibing fees to be payable in respect of the use of the counselling 
facilities of each Family Division; 

( d) exempting persons included in particular classes of persons from liability 
to pay court fees prescribed-under paragraph (c); 

(e) providing for the refund of court fees prescribed under paragraph (c) that 
have been paid in particular circumstances; and 

(j) providing for an officer of a court exercising jurisdiction under this Act, a 
prescribed authority or the person for the time being holding a prescribed 

office under a law, in his, her or its discretion, to institute and prosecute 
proceedings, on behalf of the person entitled to moneys payable under a 
child maintenance order under Part VI or a maintenance order u11der Part 
Vil, for the purpose of enforcing payment of those moneys. 

(g) prescribing penalties not exceeding $5,000 for offences against the 
Regulations. 

Repeal and savings 

214.-(1) The Acts or Parts of the Acts set out in the Schedule are repealed. 

(2) Despite the repeal effected by subsection (l) a decree or order of the High Court 
or of a Magistrate's Court or of the District Officer's Court of Rotuma in the exercise of 
jurisdiction invested or conferred by the repealed Acts or the repealed Parts of any Act set 
out in the First Schedule and in force before the commencement of this Act or the Part of 
this Act continue in full force and effect and except in the case of-

(i) a decree of nullity of marriage made on the ground that the marriage was 
voidable; 

(ii) a decree of judicial separation; 

(iii) a decree of jactitation of marriage; 


	Binder1
	1
	2

	Pages from Family-law-act-2003-crop



